STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

TONY PETRI CH,

Charging Party, ) Case No. LA-CE-2129

N N N

V. )’ PERB Decision No. 512

N—r

RI VERSI DE UNI FI ED SCHOOL DI STRI CT, ) June 21, 1985

Respondent . ;
)

Appear ance; Tony Petrich, on his own behal f.

Bef or e Hesse, Chai r person; Jaeger, Morgenstern, Burt and Porter,
Menbers.

DECI SI ON

This case is before the Public Enpl oynent Relations Board
(Board) on appeal by the Charging Party of the Board agent's
di sm ssal, attached hereto, of his charge that the R verside
Unified School District violated section 3543.5(a), (b) and (d)
of the Educational Enploynent Rel ations Act (CGovernnent Code
section 3540 et seq.).

W have reviewed the Board agent's dismssal and, finding
it free fromprejudicial error, adopt it as the Decision of the
Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-2129 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

By the BOARD



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

e

bUBUC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUITE 1001

LOS ANGELES, CALIFORNIA 90010
(213) 736-3127

April 10, 1985

Tony Petrich

Re: LA-CE-2129, Tony Petrich v. R verside
Uni fied School District

Dear M. Petrich:

The above-referenced charge alleges that your classified
bargaining unit of the R verside Unified School District
unlawmful |y contains nenbers who are supervisory enpl oyees.
This situation is alleged to violate Governnment Code section
3543.5(a), (b) and (d) of the Educational Enploynment Rel ations
Act (EERA).

| indicated to you in ny letter dated March 25, 1985 that
certain allegations contained in the charge did not state a
prima facie case. You were advised that if there were any
factual inaccuracies or additional facts which would correct
the deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
amended these allegations to state a prinma facie case, or
withdrew themprior to April 8, 1985, they would be dism ssed.

| have not received either a request for w thdrawal or an
amended charge and am therefore dismssing those allegations
which fail to state a prina facie based on the facts and
reasons contained in ny March 25, 1985 letter which is attached
as Exhibit 1.

Pursuant to Public Enploynent Relations Board regul ation
section 32635 (California Admnistrative Code, title 8, part
I11), you may appeal the refusal to issue a conplaint
(dismssal) to the Board itself.

Ri ght to Appeal

You nay obtain a review of this dismssal of the charge by
riling an appeal to the Board itself within twenty (20)

cal endar days after service of this dismssal (section
32635(a). To be tinely filed, the original and five (5) copies
of such appeal nust be actually received by the Board itself
before the close of business (5:00 p.m) on April 30, 1985, or
sent by telegraph or certified United States mail postnmarked
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not later than April 30, 1985 (section 32135). The Board's
address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranmento, CA 95814

If you file a tinely appeal of the refusal, any other party may
file with the Board an original and five (5) copies of a
statement in opposition within twenty (20) cal endar days
followi ng the date of service of the appeal (section 32635(hb)).

Servi ce

Al'l docunments authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
service" nust acconpany the docunment filed with the Board
itself. (See section 32140 for the required contents and a
sample form) The docunents will be considered properly
"served" when personally delivered or deposited in the
first-class mail postage paid and properly addressed.

Ext ensi on of Tine

A request for an extension of tine in which to file a docunent
with the Board itself nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.

The request nust indicate good cause for the position of each
other party regarding the extension and shall be acconpani ed by
proof of service of the request upon each party (section 32132),.

Fi nal Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the tine limts have expired.

Very truly yours,
Dennis Sullivan
General Counsel
Barbara T. Stuart
Regi onal Attorney
At t achnment

cc: Charles Field, Esg.
BTS: dj m



. STATE OF CALIFORNIA GEORGE DEUKMEJIAN. Governor

© LOS ANGELES, CALIFORNIA 90010

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUITE 1001

(213) 736-3127

March 25, 1985

M. Tony Petrich

Re: LA-CE-2129, Tony Petrich v. Riverside
Uni fied School District

Dear M. Petrich:

The above-referenced charge alleges that your classified
bargaining unit of the Riverside Unified School District.

unl awful |y contains nenbers who are supervisory enpl oyees.
This situation is alleged to violate Government Code section
3543.5(a), (b) and (d) of the Educational Enploynent Rel ations
Act (EERA). ' _

Fact.s

My investigation based on a review of the charge and our
conversations on February 7 and 19, 1985, revealed the
follow ng facts. You have been enployed as a gardener for the
District since 1971. This job classification has been
contained in the classified unit exclusively represented by the
California School Enployees Association,R.verside Chapter 506
(CSEA), since the bargaining unit was established in 1976 or
1977 by agreenent between the District and CSEA. The unit has
al so contained the following job classifications since it was
est abl i shed:

Head Custodian |, Elenentary School

Cooki ng Kitchen "Leadperson", Elenentary School

Produci ng Kitchen "Leadperson", Elenentary School

Receiving Kitchen "Leadperson", Elenentary School

Satellite "Leadperson"” and Delivery Person, Elenentary
School

Cooki ng Kitchen "Leadperson", M ddle Schoo

Produci ng Kitchen "Leadperson", M ddle Schoo

Receiving Kitchen "Leadperson", M ddle Schoo

Secretary Il1, all schools

Secretary 1V, all schools

Air Conditioning and Refrigeration Mechanic 11
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Carpenter 11

El ectrician 11

El ectronics Technician I
Groundsperson ||

O fice Machine Repalrperson I
Painter 11 :

Pl unber 11

Speci al Mai ntenance Person |1
Wel der Mechanic 11

Progranmer Anal yst ||

It is the position of CSEA that these job classifications
pertain to lead positions and are not ‘supervisory. CSEA does
not wi sh to change the conposition of the bargaining unit. You
believe sone or all of the classifications are supervisory
within the meaning of EERA section 3540.1(m and ask PERB to
investigate them for potential exclusion from the bargaining
unit. :

You have personal know edge of the job duties of the Head
Custodian |, Elenmentary School, classification because you have
wor ked for a person in this cl assification since 1979. You
state that he exercises independent judgment in supervising

ot her enpl oyees. You al so have personal know edge of the job
duties of the Satellite Leadperson and G oundsperson. |
positions and state that they exercise independent judgnment in
- directing the work of subordinate enpl oyees. You do not have
know edge of the duties of enployees in the other
classifications, but believe they are supervisory because they
have the |l designation.

You have filed grievances pursuant to the negotiated contract,
probably beginning in 1982, but have had no success in renoving
the all eged supervisors fromthe unit. You w sh the
classifications renoved because you believe they are not
lawfully in the unit according to EERA section 3545 which sets
standards for the determ nation of appropriate bargaining
units. You note that nost of the materials placed in your
personnel file which you consider derogatory have been based on
i nformati on provided by the Head Custodian | at your school.

Lack of Standing

The charge fails to allege a prima facie case of a violation of
t he EERA because you do not have "standing" to file an unfair
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practice charge alleging the unlawful inclusion of supervisors
in your bargaining unit. This is because the Board has
provi ded only one nechanism for changing the conposition of a
unit once it has been established. This mechanismis a unit
modi fication petition filed pursuant to the Board's

regul ations. (California Adm nistrative Code, title.S8,
sections 32780, et seq.)

According to Regulation 32781, only an enployer or recognized
or certified enployee organization may file a petition to

del ete supervisory classifications from an established
bargaining unit. Subsection (b)(l) of section 32781 provides

t hat an enpl oyer or enployee organization may file a petition
to delete froma unit classifications or positions no . longer in
exi stence or which by virtue of changes in circunstances are no
'onger appropriate to the unit. ~Subsection (b)(5) of the sane
section provides that supervisory classifications or positions
which are "not appropriate to the unit" nay be deleted fromthe
unit provided the petition is filed jointly by the enployer and
enpl oyee organi zation, or there 1s no lawful witten agreenent
or nmenorandum of understanding in effect, or the petition is
filed during the "w ndow period" of the agreenent or menorandum
of under st andi ng. (The wi ndow period is defined in Regulation
33020 as "the 29-day period...which is less than 120 days, but
more than 90 days, prior to the expiration date of a | awful
written agreenment”.) :

Under these regul ations, any incorrect placement of supervisors
in a non-supervisory bargaining unit cannot be corrected by an
i ndi vidual enployee filing a unit nodification petition. There
IS no reason to believe the Board intended an individual m ght
file an unfair practice charge to acconplish the sane result
precluded by the unit nodification regul ations. ,

In pronulgating the unit nodification regulations, the Board
must have considered the possibility that the parties mght err
in their initial unit placenent of certain classifications.
Nevert hel ess, it chose to foreclose the possibility of deleting
exi sting supervisory classifications froma unit absent a
change of circunmstances or a petition jointly filed by the
enpl oyer and enpl oyee organi zation

This conclusion is consistent with federal law. Rule 102.60(b)
of the National Labor Relations Board (NLRB) provides that
petitions for "clarification" of an existing bargaining unit
may
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federal cases do hold that unit clarification petitions may be
filed during the termof a collective bargaining agreenent, but
the NLRB will act on such petitions only where it will not be
di sruptive to the bargaining relationship. Wallace-Mrray
Corp. (1971) 192 NLRB No. 160, 78 LRRM 1046; Nor T hwest
Publi cations, Inc. (1972) 197 NLRB No. 32, 80 LRRM1296;
Arizona Electric Power Cooperative. (1980) 250 NLRB No. 110,
1464 AT the petitions In these cases were filed by
an enpl oyer or enployee organi zation and not by an i ndividual
enpl oyee in the unit. ' '

Absent precedent for the filing of an unfair practice charge by
an individual alleging the incorrect placenent of supervisors
in a rank and file bargaining unit, it nust be found that you

| ack standing to pursue the instant charge and the charge
shoul d be dism ssed.

Untinmely Filing

This charge al so appears to be untinely filed. Under

Gover nment Code section 3541.5(a), the Board will not "issue a
conplaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nonths prior to the filing of
the charge.” The only action taken by the District regarding
pl acement of the job classifications |isted above in your

bargai ning unit occurred in 1976-1977, nore than seven years
before the charge was filed.

Adopting the National Labor Relations Board' s "continuing

viol ati on" doctrine, the PERB Board has recogni zed that conduct
occurring nore than six nmonths before a charge is filed may
beconme the basis for issuance of a conplaint if the conduct is
repeated within six nonths of the filing date of the charge.
However, where there is no identifiable repetition of the

all egedly violative conduct within the six nonths proceeding

the filing of the charge, no conplaint wll issue. San
Di equito Union H gh School District (2/25/82) PERB Decl sion
No. 194. In that case a school district unilaterally

i npl enented a policy requiring teachers to sign out every tine
-they left the canpus. This policy was inplenented during the
fall of 1977. An unfair practice charge was not filed by the
union until My 1979, two years later. The union argued that
the time bar should not apply because a new violation occurred
each day that the district enforced its policy, making it a
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continuing violation. The Board found no violation because the
original action was not "revived' by subsequent unl awf ul
conduct within the six-nonth period.

As in San Dieguito, the violation you allege is not
“continuing”. There is no show ng of any action by the
District within the six nonths proceeding filing of the charge.

The six—nonth statute of limtations nmay be tolled while a
charging party pursues alternative procedures for obtaining
relief, such as filing grievances pursuant to a negoti ated
contract. (lbid.) Thus, the time taken in pursuing rel ated
gri evances would not be counted in determining the six-nonth
period. There is no showing in the instant case that the
grievances you filed have taken since 1976 to process.
Therefore, the six-nmonth statute of limtations still applies.

It m ght be argued that the continuing violation doctrine
shoul d not apply where a situation repugnant to the purposes of
t he EERA exi sts. However, the inclusion of supervisors in
bargai ning units is not such a situation. |If it were, the
Board would allow the filing of a unit nodification petition at
any time and absent the conditions of changed circunstances or
joint filing required by Regulation 32781. Further, the
federal cases would simlarly entertain all unit clarification
petitions involving supervisors wthout consideration of

whet her the petition undernmine the parties' collective
"bargaining relationship. :

Lack of Facts Regardi ng Supervisory Duties

The charge fails to allege facts describing the duties of the
various classifications clainmed to be supervisory. PERB does -
not have personnel to investigate the duties of such
classifications as you have requested. The charging party nust
all ege facts sufficient to state a prina facie case to support
supervi sory exclusion from the bargaining unit pursuant to EERA
section 3540.1(m which provides as follows:

"Supervisory enpl oyee" neans any enpl oyee,
regardl ess of job description, having
authority in the interest of the enployer to
hire, transfer, suspend, lay off, recall,
pronmot e, discharge, assign, reward, or

di sci pli ne other enpl oyees, or the
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responsibility to assign work to and direct
them or to adjust their grievances, or
effectively recommend such action, if, in
connection wth the foregoing functions, the
exercise of such authority is not of a
nmerely routine or clerical nature, but.
requires the use of independent judgnent.

The facts alleged nust show that the enployees in the
classifications claimed to be supervisory exercise wth

i ndependent judgnent at |east one of the duties and
responsibilities set forth in section 3540.1(m . Sweetwater _
Uni on Hi gh School District (11/23/76) EERB Decision No. 4. For
exanple, wth regard to the Head Custodian I, PERB has found
enpl oyees with the same or simlar classifications to be either
included in or excluded fromthe unit as supervisory, depending
upon their duties and responsibilities. = See Sweetwater, supra.
Head Custodi ans excluded fromunit; Mrin Conmunity Coll ege
District (6/26/78) PERB Decision No. 55, Custodial Supervisor

I ncl uded; Canpbell Union High School District. (8/17/78) PERB
Deci sion No. 66, Lead Custodian excluded; Conpton Unified
School District (10/26/79) PERB Decision No. 109, Head
Custodian T excluded; Atascadero Unified School District
(12/30/81) PERB Decision No. 191, Head Custodian I excluded.

In these cases the Board considered the various functions of
cust odi ans, such as their role in "hiring and training, ability
to give oral and witten reprimnds, docunentation of
performnce problens, ability to recommend discipline, role in
di sci pline and eval uations, preparation of work schedul es,
establishment of priorities, alteration of regular assignnments
and assignnent of overtinme, inspection and correction of
subordi nates' work, nunber of subordinates, the supervisory
chain of command above the classification in issue, and pay
differential s.

Thus, even if you had standing to file a charge alleging the
unl awf ul inclusion of supervisors in your bargaining unit, and
there were no tine bar to the filing of the charge, the charge
still fails to allege a prim facie case because it ‘| acks
sufficient facts to show that the classifications in issue are
i ndeed supervisory.

OQpportunity to Amend

For the reasons stated above, the charge as presently witten
does not state a prinma facie violation of the EERA. If you
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feel that there are facts or |egal argunents which woul d
require different conclusion, an anended charge should be
prepared on a standard PERB unfair practice charge formclearly
| abel ed First Arended Charge, should contain all the

all egations you wish to nake and be signed under penalty of
perjury. The amended charge nust be served on the respondent
and the original proof of service nmust be filed with PERB. If

| do not receive an anended charge or w thdrawal fromyou by
April 8, 1985, | shall dismss your charge. |If you have any
guestions on howto proceed, please call ne at (213) 736-3127.

Si ncerely,

Barbara T. Stuart
Regi onal Attorney

BTS: bw



