STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

TONY PETRI CH.

)
Charging Party. 9 Case No. LA-CE-2134
)
V. ) PERB Deci si on No. 523
)
RI VERSI DE UNI FI ED SCHOOL DI STRI CT. ) Sept enber 25, 1985

Respondent .

— A

Appear ance: Tony Petrich, on his own behal f.

Bef ore Hesse. Chairperson; Jaeger. Mrgenstern. Burt and
Porter. Menbers.

DECI SI ON AND ORDER

This case is before the Public Enploynent Relations Board
(Board) on appeal by the Charging Party of the Board agent's
partial dism ssal, attached hereto, of certain portions of his
charge alleging that the R verside Unified School District
viol ated section 3543.5(a) and (d) of the Educati onal
Enpl oynent Rel ations Act (Governnment Code section 3540 et seq.).

W have reviewed the Board agent's partial dismssal and.
finding it free fromprejudicial error, ADOPT it as the

Decision of the Board itself.

By the BOARD



STATE OF CALIFORNIA GEORGE DEUKMEJIAN. Governor

R PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUITE 1001

LOS ANGELES, CALIFORNIA 90010
(213) 736-3127

May 8, 1985

Tony Petrich

Re: LA-CE-2134, Tony Petrich v.
Ri verside Unified School District
PARTI AL DI SM SSAL OF UNFAI R PRACTI CE CHARCGE

Dear Mr. Petrich:

The above-referenced unfair practice charge filed on

February 11, 1985 alleges that the Riverside Unified Schoo
District attenpted to unilaterally change your work hours and
threatened you wwth reprisals when you refused to allow the
change and requested to neet and negotiate the change- This
conduct is alleged to violate Governnment Code section 3543.5(a)
and (d) of the EERA. Arguably, it mght also violate section
3543.5(b) and (c).

A conpl aint based on the allegations related to the threatened
reprisals is issuing sinultaneously with this letter dism ssing
the remaining allegations. The conplaint is attached hereto
and incorporated by reference.

| indicated to you in ny attached letter dated April 22,- 1985
that certain allegations contained in the charge did not state

a prima facie case. You were advised that if there were any
factual inaccuracies or additional facts which would correct

the deficiencies explained in that letter, you should amend the
charge accordingly. You were further advised that unless you
anended these allegations to state a prinma facie case, or :
wi thdrew themprior to April 29, 1985, they would be di sm ssed.

| have not received either a request for w thdrawal or an
amended charge and am therefore dism ssing those allegations
which fail to state a prima facie based on the facts and
reasons contained in ny April 22, 1985 letter.

Pursuant to Public Enploynment Relations Board regulation.
section 32635 (California Adm nistrative Code, title 8, part
I11), you nmay appeal the refusal to issue a conplaint
(dismssal) to the Board itself.
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Ri ght to Appeal

You may obtain a review of this dism ssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dism ssal (section
32635(a). To be tinmely filed, the original and five (5) copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5:00 p.m) on May 28, 1985, or
sent by telegraph or certified United States mail postmarked.
not later than May 28, 1985 (section 32135). The Board's
address is:

Publi ¢ Enpl oynent Rel ations Boar d
1031 18th Street
Sacranmento, CA 95814

If you file a tinely appeal of the refusal, any other party may
file with the Board an original and five (5) copies of a
statenment in opposition within twenty (20) cal endar days
~following the date of service of the appeal : (section 32635(b)).

“Service

All documents authorized to be filed herein nust also be
- "served" upon all parties to the proceeding, and a "proof of

- service" nust acconpany each copy of a docunent served upon a
- party or filed with the Board itself. (See section 32140 for

the required contents and a sanple form) The docunents wll
.be considered properly "served" when personally delivered or
deposited in the first-class mail postage paid and properly

addr essed.

Ext ensi on of Tine

A request for an extension of tinme in which to file a docunent -
with the Board itself nust be in witing and filed with the
Board at the previously noted address.. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.

The request nust indicate good cause for the position of each
other party regarding the extension and shall be acconpani ed by
proof of service of the request upon each party (section 32132).
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Fi nal Date

If no appeal is filed within the specified time limts, the
dism ssal will becone final when the tine limts have expired,

Very truly yours,.

Dennis Sullivan
General Counsel

Barbara T. Stuart
Regi onal Attorney

cc:  Charles Field, Esq.
~Attachments

BTS: dj m



« STATE OF CALIFORNIA GEORGE DEUKMEJIAN. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUITE 1001

LOS ANGELES, CALIFORNIA 90010
(213) 736-3127

April 22, 1985

Tony Petrich

Re: LA-CE-2134, Tony Petrich v.
Ri verside Unified School District

Dear Mr. Petrich:

The above-referenced unfair practice charge filed on

February 11, 1985 alleges that the Riverside Unified Schoo
District attenpted to unilaterally change your work hours and
threatened you with reprisals when you refused to allow the
change and requested to neet and negotiate the change. This
conduct is alleged to violate Governnment Code section 3543.5(a)
and (d) of the EERA. Arguably, it mght also violate section

. 3543.5(b) and (c). ' _

_Facts

My_investigation revealed the followng facts. - Tony Petrich is
a gardener at the V7oodcrest El enentary School. "He is a nenber
of the classified bargaining unit represented by California
School Enpl oyees Associ ation, Chapter #506 (CSEA). The
bargaining unit is currently covered by a 1982-85'coll ective
bargai ni ng. agreenent. The contract states that regul ar

full +£ime enploynent shall be eight hours per day and forty
hours per week, but does not specify workday begi nning and
ending tinmes. The contract does not provide for binding
arbitration of grievances.

As background information, M. Petrich has had a history of
personnel issues with the District since 1982. M. Petrich has _
.filed grievances pursuant to the contractual grievance :
"procedure. Reprimands have been placed in his personnel file

on various occasions. In 1984 and 1985, subsequent to the
occasion at issue in the instant case, M. Petrict filed a

series of unfair practice charges against the District.

Agai nst this background, on August 22, 1984 M. Petrich
attended a neeting called by Dr. Sund. Also present at the
nmeeting were David Magana, Head Custodi an; Ernie Benzor,
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Assistant Director of Operations; and George WIIians,
Personnel Adm nistrator. At the neeting Dr. Sund explalned to
M. Petrich that they were to review his work schedul e and
~description of duties to be effective Septenber 4, 1984. The
District sought to change M. Petrich's working hours from 7
am-4pm to6 am-3 p.m Dr. Sund asked M. Petrich to
review these docunents and bring to her attention any area of
concern to him M. Petrich replied that he would not respond
in any way w thout representation. The neeting concl uded
fifteen mnutes after it began. '

A second neeting was scheduled and held the follow ng day, on
August 23, 1984. Present were M. Petrich and his
representatives, M. Alan Aldrich, CSEA Field Representative
and Joe Gandara, CSEA Grievance Chairperson. Also present were
Dr. Sund, M. Magana, M. Benzor and M. WIlliams. M .. Adrich

. stated that the District did not have the right to change an

- enployee's working hours once they had been initially
- established w thout neeting and negotiating with - -the exclusive
'representative. :

An argunent devel oped over the issue of negotiability. M.
"WIllians said he would reduce M. Petrich's hours of enploynent
unl ess he agreed to sign the revised work schedule as witten,
i ncluding the change in his hours of enploynent. He-said wor ds
to the effect, "If you do not want to work 6 aam to 3 p.m,
we'll just cut your hours:" Dr. Sund stated that unless M.
~Petrich agreed to sign the revised work schedule, she would
"get sonebody else" to do the job. M. Petrich interpreted
- this statenent to nmean that she would fire himfrom his

- enmpl oynent . :

- No agreenent was reached in the discussion. The neeting.
concluded with Dr. Sund stating that she would confer with M.
WIlliams and M. Tucker regarding further procedures in the
matter. ' _

On August 28, 1984, M. Aldrich wote a letter to M. Tucker
regarding his and Chapter President Gary Prince's concerns
relative to the proposed change of hours. inpacting M.
Petrich. He reiterated CSEA' s position that hours of

enpl oynent are a nmandatory subject of bargai ning under the
EERA. He pointed out that the collective bargai ni ng agreenent
was silent on the issue of changes of unit nenber hours and
that he found nothing within the agreenent that constituted a
cl ear and unm st akable waiver of CSEA' s right to negotiate the
issue. The letter concluded with a request to negotiate
regardi ng the proposed change of hours inpacting M. Petrich.
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On Septenber 19, 1984, M. Tucker nmet with M. Petrich and his
representatives M. Aldrich and M. Prince to negotiate the
change in hours. The parties were unable to reach agreenent.
After the neeting, M. Tucker wote a letter to Ms. Frances A
Kreiling, Regional Director of the Los Angeles O fice of the
PERB, stating that the District agreed that the changi ng of
hours was a bargai nable issue, but that an inpasse existed

bet ween the parties because they were unable to reach
agreenment. He requested the appointnment of .a nediator.

M. Tucker was notified by PERB by letter dated October 10,
1984, that a nediator had been appointed in case LA-M 1350,

Ri verside Unified School District. The nediation did result in
an agreenent to change M. Peirich's hours effective

February 1, 1985 to those desired by the District in exchange
for- an extra day of vacation each year for M. Petrich.

-Threaté of Repri sal

‘The charge states a prinma facie violation of section 3543.5(a)
based upon, the statenents by Dr. Sund and M. WIIlianms quoted
above. These statenents arguably threatened reprisals against
M. Petrich because of his exercise of enployee rights in
seeking to have the exclusive representative represent him
regarding the change in his work hours. The statenents al one
may not be sufficient to constitute a threat, but in the .
context of the history of personnel issues between M. Petrich
and the District, the Charging Party may be able to show a
viol ation of section 3543. 5(a). Wghtman v. Los -Angel es
~Unified School District (12/31/84T‘TTIEFTEC|S|on No. 473.

‘Uni | ateral Change in Hours

The charge could be argued to allege a violation of section
3543.5(c) by virtue of the District's attenpt. to unilaterally

inmpose a change of work hours on M. Petrich. |In addressing .
-this issue, it is not necessary to resolve the issue of whether
t he change of work hours of one enployee is negotiable. In

Grant Joint Union High School District (2/26/82) PERB Decision
No. 7196, the Board indicated that tTo constitute an unl awf ul

uni | at er al change, t he enployer's conduct nust constitute a
"change of policy"” which has a "generalized effect or
continuing inpact upon the terns and conditions of enployment
of bargaining unit nenbers.

Neverthel ess, |eaving open the question of negotiability, here
the charge still does not allege a prima facie violation of the
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EERA because no change was actually made until after
negoti ati ons were "held and agreenment was reached. The
District's initial position was that the issue of hours was not
negoti abl e because of the managenent rights clause present in
the negotiated contract. M. Petrich's representatives were
able to convince the District to negotiate. :

A violation of section 3543.5(c) wll be found where (1) the
enpl oyer has inplenented a change in policy in a matter within
the scope of representation, and (2) the change is inplenented
prior to the enployer notifying the exclusive representative
~and giving it an opportunity to request negotiations. V7alnut
Val |l ey Unified School District (3/30/81) PERB Decision No. 160;
Grant Joirnt Uniton H gh School District, supra; State of
California (Dept, of Transportation) (11728783Y_PERB*D§0|5|0n
No. 361-S. TN (he TAstant case, there was no change
i npl enented by the District until after negotiations with the
excl usive representative. Thus, a critical element of a prim
facie case is mssing, and no conplaint can issue on this
al | egati on. :

Since no (c) violation is stated by the charge, there can be no
derivative (b) violation regarding the alleged unilatera

change of hours. (San Francisco Conmunity Cbllege District
(10/12/79) PERB Decision No. 1057)

Al | eged 3543.5(d) Violation

The charge'states that the District by its conduct described
above has violated section 3543 5(d). This section provides
that '

It shall be unlawful for a public school enployer. tor

(d) Dom nate or interfere with the formation or

adm ni stration of any enpl oyee organization, or
contribute financial. or other support to it, or in any.
way encourage enployees to join any organlzatlon in
preference to another.

However, none of the allegations in the charge support a
violation of this section by the District. Thus, this alleged
vi ol ati on should be dism ssed.

Opportunity to Amend

For the reasons stated above, the charge as presently witten
does not state a prima facie violation of the EERA. |If you
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feel that there are facts or |egal argunents which would
require different conclusion, an anended charge should be
prepared on a standard PERB unfair practice charge formclearly
| abel ed First Amended Charge, should contain all the

al l egations you wish to nake and be signed under penalty of
perjury. The anended charge nust be served on the respondent
and the original proof of service nust be filed with PERB. | f

| do not receive an anended charge or w thdrawal from you by
April 29, 1985, | shall dismss your charge. |f you have any
gquestions on how to proceed, please call nme at (213) 736-3127. -

Si ncerely,

Barbara T. Stuart
Regi onal Attorney

BTS: dj m
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STATE OF CAL| FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

TONY PETRI CH, )
) .
Charging Party, ) Case No. LA-CE-2134
V. ; COWPLAINT (Unfair - EERA)
)
- RI'VERSI DE UNI FI ED SCHOOL )
DI STRI CT, )
Respondent . )
)

It having been charged by the Charging Party that.the_
_'Respondent has engagéd in Certaih unfai r praétices in violétibn
of California Government Code section 3543.5; t he General
Counsel of the Public Enplqynenf'Relations:Board (PERB) on
behal f of.the PERB, pursuéhf to California Government Code
sections 3541.3(h) and (i) and California Adninistrative Codé,:
title 8, part 111, sections.32620{b)(6)_and 32640, issues this7  
COMPLAI NT and alléges: | | | B

1. The Respondént is a public school enplbyer Wi thin the
meani ng of vaernnent_dee.section 3240.1(k)[_ : | |

2. The Charging Party is an ehployeé within the neaning
of Governnent Code section 3540.1(j). | | '

3. The charge.mas filed with the PE?B on Februéry 11;

1985, and served on'Respondent on February 11, 1985.



4, Tony Petri, at éll réievant ti mes, was enployed as a
gardener at Wodcrest Eienentary School by Respondent, and was
a menber of a bargaining unit of.classified enpl oyees covered
by a collective bargaining agreenent between the California
School Enpl oyees Associ ation, Chapter #506 (CSEA) and‘the
Ri verside Unified School District.

5. M. Petrich has had a history of personnel issues with
the District since 1982. Reprimnds have been placed in his _.
. personnel file on various occasions. M. Petrich has filed
:grievances pursuant to the contractual grievance procedure.

6. On or about August 23, 1984, Charging.Party.and hi s
}CSEA representatives attended a neeting mﬁfh tepresentafives of
Respondent to discuss a proposed change of Charging Party's
-mork-hodrs.
7. : During said neefingl Respondent' s representativé._

Assistant Director of Operations Benzor, stated to Charging

Pafty words to the effect, "If you do not want fo work 6 éfm
to 3 p.m, we' || just cut your hours." - -
8. During said neeting, Respondent's representative.

~Princi pal Nhry Ann Sund, stated to Charging Party words to the
effect that unless M. Petrich agreed to sign the revised work

..schedul e, she woul d "get sonebody el se" to do the job.



9. The actions described above in paragraphs 7 and 8
constituted an unlawful threat of reprisal against M. Petrich
when viewed in their overall confext in violation of Governnent
Code section 3543.5(a).

10. The remaining allegations. made in the charge are being

di sm ssed by letter to issue . simnultaneously with this

conplaint. Said letter is attached hereto and i ncorporated bY"
reference.
DATED: May 8, 1985 : ~ DENNIS M SULLI VAN

‘CGeneral Counse

BY, |
' Barbara T. Stuart
Regi onal Attorney-



