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Teachers-Los Angeles; O Melveny & Myers by Joel M G ossman for
Los Angeles Unified School District.

Bef ore Hesse, Chairperson; Jaeger and Porter, Menbers.

DECI SI ON. AND CORDER

HESSE, Chairperson: Robert d ass excepts to the attached
deci sion of the admnistrative |law judge dism ssing his charges
that the Los Angeles Unified School District and United
Teachers-Los Angel es violated the Educational Enploynment

Rel ati ons Act.l

IThe EERA is codified at Governnent Code sections 3540 et
seq.



The Board has considered the entire record and the proposed
decision in light of the exceptions and briefs and hereby
affirms the rulings, findings, and conclusions of the
adm ni strative |aw judge and adopts his proposed Order.
Accordingly, the unfair practice charges in Case Nos.

LA- CE- 1622 and LA-CO 245 are DISM SSED in their entirety.

Menmber Jaeger joins in this Decision.

Menber Porter's concurrence begins on page 3.



PORTER, Menber, concurring: | concur in the dism ssals.
| would also agree with the ALJ's discussion and determ nation
as to equitable tolling principles if equitable tolling is
applicable to Governnent Code section 3541.5s six-nonth
proscription. This Board' s regulations and prior decisions
have treated section 3541.5's six-nonth proscription as a
statute of limtations and not jurisdictional. 1f, however

section 3541.5's proscription is jurisdictional, then equitable

tolling principles are not applicable. But jurisdictional or

not, the results would still be dismssals in these cases.
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Before Allen R Link, Adm nistrative Law Judge.

PROCEDURAL HI STORY

Case No. LA-CE-1622

On August 11, 1982, Robert dass filed an unfair practice
charge with the Public Enploynent Relations Board (hereafter
PERB or Board) against the Los Angeles Unified School District

(hereafter LAUSD or District) alleging violations of sections

Thi's Board agent decision has been appeal ed to
the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale my it be cited as precedent.




3543, 3543.5(a) and (c) and 3548.5% of the Educationa
Enpl oynment Rel ations Act (hereafter EERA or Act) (conmmencing
with section 3540 et _seq, of the Governnent Code).?

On Novenber 15, 1982, the Charging Party filed a First
Amended Charge with the Board. This anmended charge all eged
violations of the sane sections as the original charge.

On Novenmber 30, 1982, the General Counsel of the PERB
issued a Conplaint against the District.

On Decenber 20, 1982, the District filed its Answer to the
Unfair Practice Charge and Conpl aint.

On January 26, 1983, Judge Barbara E. MIler issued an
Oder to Particularize requiring the District to particularize
its answer so that it would be nore responsive to the specific
all egations set forth in the charge. On February 17, 1983,
Judge MIler issued an Arended Order to Particularize. n
March 7, 1983, the District filed an Anended Answer to
Conpl ai nt .

On March 7, 1983, the District filed a Motion to Di sm ss
the Charge and Conplaint. On April 4, 1983, the Charging Party
filed its Opposition to Motion to Dismss. On June 6, 1983,

Judge M Iler denied the notion to Dism ss.

1Charging Party actually alleged a violation of section
3543(c). As there is no subdivision (c) contained in section
3543, it is assuned that a violation of section 3543 was
al | eged.

2Unl ess otherwi se noted, all section references are to
t he CGovernnent Code.



On May 20, 1983, the Charging Party filed a Request for
Hearing. The matter was set for a formal hearing to conmence
on Cctober 6, 1983.

On Cctober 21, the third day of the formal hearing, after
the Charging Party had put on its entire case against the
District, the District renewed its notion to dismss. After
extensi ve di scussions, the notion was granted and all charges
against the District were dismssed.

Case_No. LA-CO 245
On August 11, 1982, Robert G ass filed an unfair practice

charge with the PERB against the United Teachers - Los Angel es
(hereafter UTLA), the exclusive representative of the
certificat ed enpl oyees of the LAUSD. The charge all eged

viol ati ons of sections 3543.5(a), (c), 3543.6(a), (b) and
3544.9. A First Anended Charge was filed on Novenber 15, 1982,
and a Second Anended Charge was filed on Novenber 22, 1982.
The Second Anmended Charge omtted the allegations of a

viol ation of sections 3543.5(a) and (c), but continued to

al l ege violations of sections 3543. 6(a), (b) and 3544.9. A
conpl aint was issued by PERB' s General Counsel on Novenber 30,
1982. On Decenber 21, 1982, an Answer was filed by UTLA. On
January 26, 1983, Judge MIler issued an Order directing UTLA
to particularize its answer. On February 17, 1983, Judge
MIler issued a second Oder to Particularize Answer. On

February 28, 1983, UTLA filed an Arended Answer.



Cases Consol i dat ed

The two cases were consolidated for formal hearing and were
heard on Cctober 6, 7, 21 and Novenber 3, 1983, before
Judge Allen R Link. Theissues raised at the hearing were
briefed by attorneys for the parties and the case was submtted
on March 8, 1984.
JURI SDI CTI ON

Robert dass is a high school teacher at Van Nuys H gh
School and is a nmenber of the certificated enployee bargaining
unit of the LAUSD. He is a public school enployee within the
meani ng of section 3540.1(j) of the EERA. UTLA is the
exclusive representative of the certificated enpl oyees of the
LAUSD within the neaning of section 3540.1(e). The LAUSD is a
public school enployer within the nmeaning of section 3540.1 (k).

| NTRODUCTI ON

Case No LA-CE-1622

Robert G ass alleged the District violated section
3543.5(a) of the Act when it discrimnated against himdue to
his exercise of protected rights. He stated that his
activities on behalf of the Teaching Faculty Association
(hereafter TFA) led Van Nuys H gh School Principal Koster to
(1) castigate and berate himat a faculty neeting in January
1982 and (2) refuse to permt himto speak at that faculty
meeting. He further alleges that the contractual grievance

procedure is admnistered in such a way as to violate



section 3543.5(c) of the Act in that the District interpreted
specified sections of the contract in such a manner as to
render them inoperative. According to M. {dass such
interpretations reveal, retroactively, that the District had no
intention at the tine of negotiating the collective bargaining
contract of honoring those portions of the Agreenent or to
adm nister themin good faith during the life of the contract.
The District insists the charge regarding Principa
Roster's coments at the faculty neeting are tine barred and
that there was insufficient evidence to support the "failure to
bar gai n" char ge.

Case No. LA-CO 245

Charging Party alleged that the UTLA discrimnated agai nst
hi m because of his enployee representational activities in the
past. This discrimnation took the formof the Association's
failure to represent himin the prelimnary steps of two
gri evances against the District and its failure to either take
such grievances to arbitration or to permt himto use his own
attorney to take such grievances through the arbitrati on phase
of the contractual grievance procedure. M. dass insists that
due to these actions the UTLA has violated its statutory duty

of fair representation.

UTLA insists it has no aninosity towards M. dass and the
decision not to provide representation for M. dass' two

gri evances was due to lack of nerit in those grievances.



STATEMENT COF FACTS

Prior to 1970 Robert G ass was an active nenber and officer
of the Anmerican Federation of Teachers (hereafter AFT) chapter
at the LAUSD and Roger Segure was on the staff of that AFT
chapter. In such positions they worked closely. AFT nerged
with the National Education Association (hereafter NEA) chapter
in 1970. This nerger created the UTLA. After the AFT and NEA
merger, M. dass refused to join the new organi zati on and
publicly disagreed with many positions taken by it. Roger
Segure becanme, and is presently, the director of grievance
services for UTLA.

M. dass periodically neets with other nenbers of the
Van Nuys faculty to discuss itens of mutual concern. They cal
t hensel ves the Teaching Faculty Association. The organization
has been in existence for two or three years. Only
certificated personnel who teach a mnimum of four classes a
day with a specified nunber of students can join TFA.

M. Gass is the Chair of this Association. On January 3,
1982, at the direction of that group, M. Gass sent a letter
to Assistant Superintendent Harry Handl er, inmedi ate supervisor
of Van Nuys Hi gh School Principal Koster, regarding a recent
Koster decision concerning a specified District-w de policy.

The nature of the specified policy is not relevant to this case.

M. dass originally obtained permssion fromhis

supervisor to nmake copies of this letter on a school copy



machi ne. M. Koster learned of this and countermanded the
supervisor's pernmission stating it would have been an inproper
use of the school's property. M. Gass copied the letter on
private facilities and distributed copies of that letter to
persons attending the January 12, 1982, faculty neeting. There
wer e approximately 60 teachers and numerous non-teaching
personnel at the faculty neeting.

The col |l ective bargai ning agreenent (CBA) between UTLA and
LAUSD contained a provision with regard to faculty neetings.
This provision was designated Article I X, Section 4.2, and is
set forth in its entirety as foll ows:

Such [faculty] neetings shall be held at a
reasonable tinme and place, and shall not,
except in special situations or energencies,
exceed one hour in duration or be held nore
than three tines per cal endar nonth.
Agendas for faculty neetings are to be
distributed at |east one day in advance;
enpl oyees shall be permitted to propose
agenda itens and to participate in a

prof essi onal nmanner in discussions during

t he neeti ngs.

On January 7, 1982, M. dass subnmtted a letter to
M . Koster proposing two agenda itens: canpus sweeps and
attendance policy. He further suggested that the follow ng
probl ens should be addressed at faculty neetings:

(1) wandering football players (during) 6th period; (2) radios
on campus; (3) bicycle riders on canmpus; (4) vandalism and
graffiti; (5) freeing of xerox machine for classroomteachers;

and (6) discipline procedures. The agenda for the January 12,



1982, faculty meeting was prepared and the itens proposed by
M. dass were included under the heading "Qther Itens as Tine
Permts."

During the January neeting Principal Koster, at the
conclusion of all other itens on the agenda, but prior to
mentioning G ass! itens, announced to the assenbled faculty
that M. dass seemed to think he represented a part of the
faculty and he did not. Koster held a piece of paper in his
hand—a paper a nunber of faculty nmenbers believed to be a copy
of the letter distributed by M. Gl ass—and said that he only
recogni zed UTLA and that if there were any other such faculty
associ ations, anyone could join. He went on to state that he
had told @ass not to duplicate this letter but that d ass had
duplicated it anyway. He stated that such actions were
unprof essional. Koster was acting in a raging manner. Such a
manner was nore than being nmad and was nore extrene behavi or
than he had manifested in any past faculty neeting. Koster

went on in this manner for two to five ninutes.

Koster finished the formal faculty nmeeting and, as was his
custom turned the neeting over to teacher Steve Reilly, UTLA s
site representative, for a UTLA neeting. Before M. Koster
left the auditorium Reilly asked if there was anyone in the
audi ence that wanted to make any announcenents or anyt hing.

G ass raised his hand and Reilly asked Koster if he should call

on him Koster said "no.



On January 14, 1983, Robert dass filed a grievance
alleging a violation of Article I X, Section 4.2 of the CBA
Al though M. dass! agenda itens were not discussed prior to
Principal Roster's final remarks in January, they were
di scussed during the next faculty neeting in February, after
the grievance had been filed.

The grievance stated that the principal violated
Article I'X, Section 4.2 of the contract when he failed to cal
on Gass to introduce his agenda itens. The grievance |isted
as its requested renedy, that the District develop a set of

guidelines for faculty meetings which include the follow ng:

(1) teachers' concerns occupy the first half of any neeting;
(2) concise ways that teachers can present and argue notions
(parliamentary rules); and (3) allowances for the Teaching
Faculty Association to propose itens and have them di scussed.

A first step grievance neeting was schedul ed by Principa
Roster's office for January 21, 1982, at 2:15 p. m
Steve Reilly testified that dass told himthat he (dass) did
not want UTLA representation at this first step neeting. dd ass
preferred to have a fellow teacher and friend, Jack Doerr,
represent him dass then informed Principal Koster of this
choi ce.

G ass testified that he asked Reilly to go wwith himto his
Step | neeting and that Reilly stated that he would go into the

neeting as a witness, not as an official UTLA representative as



the UTLA staff didn't want him representing G ass on this
grievance. (Reilly had, however, represented dass on a

gri evance approximately six nonths Prior to this early 1982
incident.) dass felt that having a UTLA representative in a
witness role would be a sign of weakness. He felt Jack Doerr
would be a better person to join himat the "first step”
meeti ng.

Reilly doesn't renenber anything about being told to stay
away from d ass, in general, by any UTLA staff person, but may
have been told not to represent himwth regard to this
particul ar grievance. UTLA paid staff personnel wusually
represent nmenbers at the Step | neetings.

Upon learning that Doerr would be G ass® representative
- Koster changed the tinme of the neeting to 3:15 p.m so that
Doerr would be able to attend the grievance neeting w thout
m ssing any teaching time. Gass replied that neither he nor
M. Doerr could neet at 3:15 p.m on that date and that Koster
should keep the original 2:15 p.m time and provide a
substitute teacher for Doerr. The principal refused to do this
but suggested d ass waive the five-day tine limt so that an
alternative date could be selected. {dass refused to waive the
time limt. dass attended the 2:15 p.m - Step | neeting
wi thout M. Doerr or any other representative. Principal
Koster and Jack Thonpson of LAUSD staff relations represented

the District.

10



On January 25, 1983, M. dass filed another grievance
alleging a violation of Article V, Sections 2 and 3 of the
CBA. The grievance alleged that Koster and Thonpson deni ed
M. dass the right to have his representative, Jack Doerr,
present at a Step | grievance neeting.

Article V, Sections 2 and 3, in pertinent part, are as

foll ows:

2.0 Representation Rights: At all
grievance neetings under this Article, the
grievant shall be entitled to be acconpanied
and/or represented by a UTLA

representative. A grievant shall also be
entitled, prior to arbitration, to represent
hinself or herself, or to be represented by
any other person, so long as that person is
not a representative of another enployee
organi zation. The adm nistrator shall have
the right to be acconpani ed by another
admnistrator or District representative.

By nmutual agreenent other persons such as

W tnesses nmay also attend grievance neetings.

3.0 Released Tine For Enployees and UTLA
Representatives: Gievance neeting and
hearing will be scheduled by the D strict at
mutual |y convenient tines and places during
District business hours. Such neetings wll
be scheduled so as to mnimze interference
wth reqular enployee duties. If a
grievance neeting is scheduled during duty
hours, reasonabl e enpl oyee rel eased tine,

I ncludi ng necessary travel time, wthout
loss of salary and with m | eage

rei mbursenment, wll be provided to the
grievant, to a UCArepresentattve if one is
to be present, and to any w tness who
attends by nutual agreenent. }

(Ephasts added.)

d ass tel ephoned Roger Segure, UTLA's grievance

coordi nator, after the Step | neeting on his "agenda"

11



grievance, to inquire about representation on both grievances
at all subsequent steps. dass insists that Segure told him
that (1) he could represent hinself, (2) the real decisions
were made at the arbitration level, and (3) his "released tine"

grievance had nerit but that the "agenda" grievance did not.

Segure testified that he told (G ass that neither grievance
had nerit and that therefore UTLA declined to represent himin
these matters. He admtted he may have responded in sone other
fashion if sonething had been m srepresented but once he saw
the witten formal grievance he told (G ass that there was no
nerit to either grievance.

Segure stated that he has encountered the "agenda" problem
a nunber of times each year and his response has al ways been
the same—the contract does not guarantee the right to discuss
the subject itenms but nerely guarantees the enployee's right to
get the itenms on the agenda.

In 1978 d ass hinself had come to Segure regarding a
grievance on this issue when the "teacher-proposed agenda
itens" was still in District board policy and had not yet been
incorporated into the CBA. Sequre testified that he gave d ass
the same response at that tinme. dass testified that he did in
fact go to UTLA for representation on the sanme type of
grievance in 1978. The difference between his testinony and
Segure's on this matter is that dass insists that UTLA staff

personnel represented himthrough the first two steps of the

12



grievance procedure on this very same issue. UTLA reconmended
that he drop the grievance at that point. He believes they
made this recommendati on because of the cost of taking the case
to arbitration. He renenbers that Sam Kresner represented him
at Step | and he believes it was Ray Butler representing him at
Step Il. Both of these nen are UTLA staff nenbers.

Segure testified that the "released tine" grievance was
without nerit. He explained that the contract only requires
release time for (1) the involved enpl oyee, (2) a UTLA
representative, and/or (3) a nutually agreed upon witness. He
expl ained that the "agenda" grievance |acked nerit because the
contract does not guarantee that teacher-proposed agenda itens
will be discussed at any particular faculty neeting. Due to
these views it was UTLA's position that the contract had not
been violated and that UTLA representation for M. d ass was
not appropriate.

After Gass filed his "released tine" grievance M. Koster
stated that, as they had previously discussed the matter at
l ength, he would give dass a "first step"” response but that it
was not necessary to hold a "first step” neeting. No such
neeting was held.

Prior to initiating Step Il of the grievance procedure
M. Gass retained a private attorney, Mrilyn Garber, to
represent him Garber contacted Segure to request

representation for the grievance step neetings. She testified

13



that Segure told her that he had knowmn dass for a long tine
and that he (G ass) was a "gadfly,” wanted to have fun, that he
was "strange" and "kiddish."™ She further testified that Segure
told her that dass could take UTLA to PERB, that he certainly
knew how to do that as he had done it before. She insisted
that she was told that G ass! "agenda" grievance had nerit but
that the "released tinme" grievance did not. dd ass had
previously testified that Segure had told himthe "rel eased
tinme" grievance had nmerit but the "agenda" grievance did not.

G ass attended the Step Il grievance neeting acconpani ed by

Ms. Garber. Robert F. Coutts, another Van Nuys H gh Schoo
teacher, was present as a wtness for M. dass. M. Thonpson,
the District's labor relations representative, represented the
District. M. Parry, a LAUSD admi nistrator, presided over the
neeting and had the power to grant or deny the grievance. M.
Parry stated that he would rely heavily upon the advice and

counsel of M. Thonpson.

G ass pursued his grievances through the first three steps
of the contractual procedure and at each step the grievances
were denied. At the third step an actual hearing is held only
at the option of the District. A hearing was not held in these
cases.

On March 20, 1982, M. dass sent a letter to Roger Segure
requesting that UTLA take the necessary steps to initiate the

arbitration of his two grievances. In that letter he

14



referenced an earlier neeting, on February 9, in Segure's
downtown office, in which he stated the two nen di scussed the
probability that G ass would have to repay UTLA for its costs
if this matter came to arbitration. dass testified that
Segure told himthat he would reconmmend to the UTLA board that
the matters be taken to arbitration if G ass, as a nonnenber,
woul d bear the costs. He assured dass that the board woul d
follow his recommendati on.

Segure denied telling dass he would have to reinburse UTLA
for its costs of arbitration. He did state that UTLA had been
considering asking for an arbitration hearing under the
conditions that G ass represent hinself and be personally
billed for all costs.

G ass believed that UTLA would not represent nonmenbers
wi t hout charge. Segure and Sam Kresner, a UTLA official at
sonme unstated tine in the past, had told himthat UTLA does not
like to represent nonnenbers. Qher nenbers of the unit had
the sane inpression.

Jack Doerr had had sone difficulty three or four years ago
with his principal due to a heated conflict w th another
faculty menber. Doerr testified that when requesting
representation on this matter he was told by Steve Reilly that
he woul d predate Doerr's nenbership if he would join so that it
woul d appear he was a nenber prior to the events relating to

the grievance. Doerr declined to join UTLA. He talked to

15



Roger Segure and was told that he had a good grievance. He
menti oned his nonnmenbership status to Segure who was surprised
as they had worked together prior to the establishnment of

UTLA. He was directed to discuss his problemw th a UTLA staff
person naned Estes. Estes told himthat he did not have a good
grievance. Doerr testified that when his request for
representation was denied, he believed it was due to his
nonmenbership status. Doerr admtted that a major difficulty
with his case at that tinme was that there was no contractua
breach alleged. He just felt that the principal's contenplated
action was unfair. M. Doerr is a nenber of the Teachi ng

Facul ty Associ ation.

Reilly admts to trying to get M. Doerr to join UTLA, but
insists he did not condition representation on such
menbership. He testified that he put Doerr into contact wth
the staff nmenbers at UTLA headquarters and that the UTLA staff
menbers knew of his nonnmenber status. Reilly doesn't believe
that a staff nmenber has ever asked himif sonmeone was a nenber
when he called in on a grievance. Roger Segure stated that he
never asks the caller if the involved teacher is a nenber or

not .

M. Robert F. Coutts, a Van Nuys H gh School teacher and
the local site vice-president of UTLA, believes "that UTLA is
sonmewhat reluctant to represent nonnmenbers although it clains

to be wlling to do so." He based this belief solely on cases

16



t hat he has heard about and not any witten policy. Nor did he
base this opinion on any specific cases or observation of

M. Reilly's behavior on behalf of UTLA at Van Nuys H gh
School. He personally has never represented teachers on
grievances. He never brought the matter to the attention of
the UTLA staff. M. Coutts is a nenber of the Teaching Faculty
Associ ati on.

M. Mrton S. Sirkus, a social studies teacher at the
District's Oeveland H gh School is a chapter chairperson for
UTLA at his site. He is also on the city-w de UTLA House of
Representatives. He was on the faculty at Van Nuys H gh School
for 18 years until he left in January 1980. He was under the
i npression, until a few days before the hearing, that UTLA did
not represent nonnenbers, didn't carry their grievances and if
they did, the nonmenber had to pay his/her own expenses. He
received that inpression from an announcenent that was nade at
a school that he was assigned to at sone unstated time in the
past. He checked with UTLA shortly before the hearing and was
informed that his previous inpression was incorrect, and that
because of sone recent ruling, UTLA now has to represent both
menbers and nonnenbers. For approximately six years prior to
1980, while at Van Nuys H gh School, M. Sirkis was
periodically the grievance chairperson. In that role he would
represent various nenbers of the certificated staff. He never

inquired as to whether or not those teachers were menbers of

17



UTLA. He represented themirrespective of their nmenbership.
He never received a conmunication from UTLA headquarters that
he should vary that policy of representation.

M. Reilly stated that UTLA nenbership would not have
pl ayed a part in deciding to support or not to support a
grievance, but that both dass and Doerr may have conplained in
t he past about nonnenbers being represented.

M. dass filed an unfair practice charge agai nst UTLA
during 1981 or 1982. The case was settled at the inform
conference level. As a condition of that settlenent, UTLA
provi ded assistance to M. dass in obtaining remuneration for
the day he spent at PERB's Los Angel es Regional Ofice
attending the informal conference. Roger Segure contacted the
District on M. @ ass® behalf in this matter. The salary
paynment was nade to M. dass and thereafter he withdrew his
charge against UTLA with prejudice.

Roger Segure admtted that between 5 and 10 percent of the
grievances filed are given representation by UTLA for what he
termed "therapeutic" reasons. He described this term as
covering grievances that were good for the nenbers, but had no
potential of providing a real winning result. It could be that
such grievances have no nerit or there is no adequate renedy,
or perhaps the issue has become noot. He believes that the
representation of such grievances is consistent with UTLA s

duty of representation. The decision to accept such

18



therapeutic grievances is a result of a decision of a majority
of three UTLA grievance staff enployees (one of whomis
Segure). Such group decision is not based on UTLA nenber shi p.
| SSUES

1. Whether the District violated section 3543.5(0)3 by
(1) handling M. d ass®' January 1982 grievances in a
perfunctory manner without a good faith consideration of the
facts or a reasonable interpretation of the contractua
provisions; (2) failing to give an independent consideration of
the grievance at each step of the procedure; or (3) de facto
abolition of Step IlIl (deputy superintendent |evel) of the
grievance procedure as virtually all grievances reaching this

| evel are denied and actual hearings are never held.

2. Whet her Principal Roster's reproval of M. d ass

before the school faculty was violative of section 3543.5(a)44

%Section 3543.5(c) is as follows:

It shall be unlawful for a public schoo
enpl oyer to:

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

“Section 3543.5(a):

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

19



even though it occurred nore than six nmonths prior to the
filing of the charge?

3. Whet her UTLA viol ated section 3543.6(b)> or
3544.96 in its representation of Robert Gass in the matter
of his two January 1982 grievances against the District?

CONCLUSI ONS_OF LAW

As set forth above, in the Procedural Hi story, the
District's Mdtion, nmade on the third day of the formal hearing,
was granted, thereby dismssing all charges and the conplaint
against the District. Set forth below are the involved issues
and conclusions of law relied upon in such dism ssals.

| ssue No. 1, Allegation re District's Violation of section

3543. 5(¢)
The Charging Party argues that the D strict violated

section 3543.5(c) in that it failed to negotiate in good faith

®Section 3543.6(b):

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

6Secti on 3544.9:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative
for the purpose of neeting and negotiating
shall fairly represent each and every

enpl oyee in the appropriate unit.
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when it negotiated the grievance procedure in the 1980-82
col l ective bargaining agreenent with the UTLA. The Charging
Party's general argunent is that because the District so
blatantly violated and circunvented the contractual grievance
procedure in the spring of 1982, it couldn't possibly have
negotiated in good faith those same procedures in the spring of
1980. There was no evidence proffered to show what the

negoti ating history was concerning these procedures. There was
‘no evi dence proffered to show whether the manner in which the
District dealt with the grievance procedures with regard to the
hundreds of grievances filed during this two-year period was
better, worse, different or the sane as the manner in which it
dealt with M. dass' grievances. The only evidence to support
the allegations came from M. d ass®' personal belief that the
District:

i. Dd not give his grievances a good faith consideration
and that the District's interpretation of two specific
contractual provisions was not reasonabl e;

2. Permits the adm nistrators charged with the
responsibility of ruling on a grievance at each step to be
unduly influenced by the District's |abor relations
representative; and

3. Has unilaterally expunged the Step IIl level as it
never holds an actual hearing at that level and that virtually

all such grievances are denied.
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It is acknow edged that a District, through its
post - negoti ating behavior, could nmanifest an attitude towards a
contract or a particular provision of that contract that could
retroactively bring into question its "good faith" state of
m nd while negotiating. However, the evidence offered in this
case by the Charging Party islittlenore than a bold assertion
of wongdoing and falls far short of any sort of mninmumleve
necessary to prove such a charge.

Therefore, it is determned that the D strict did not
vi ol ate section 3543.5(c) with regard to the manner in which it
dealt with M. G ass' January 1982 grievances.

| ssue No. 2, Allegation re District's Violation of
section 3543.5(a) '

The District's primary defense to this charge is that the
events conpl ai ned of occurred nore than six nonths prior to the
date the charge was filed with the PERB. The faculty neeting
at which Principal Koster allegedly berated M. G ass for his
"unprof essi onal " conduct occurred on January 12, 1982. The
charge against the District was filed at the Los Angel es
Regi onal O fice of the PERB on August 11, 1982, al nobst seven
nont hs |ater.

However, a charge may still be considered to be tinely
filed if (1) the alleged violation is a continuing one, (2) the
vi ol ati on has been revived by subsequent unlawful conduct
within the six-nmonth period, or (3) the limtation period was

" tolled while the Association was diligently and reasonably
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pursuing alternative procedures for obtaining relief and other

alternative renedies. San Dieguito Union H gh School District

(2/25/82) PERB Decision No. 194.

Section 3541.5 prohibits PERB fromissuing a conplaint "in
respect of any charge based upon an alleged unfair practice
occurring nore than six nonths prior to the filing of the
charge." The section provides, however, that the running of
the six-nmonth period will be tolled during the tinme that a
conpl ai nant was pursuing grievance machi nery which is provi ded
by agreenment between the parties and which has culmnated in
settlenment or binding arbitration.

PERB has approved the application of the doctrine of

"equitable tolling" in appropriate cases. State of California,

Departnent of Water Resources, et al. (12/29/81) PERB O der

No. Ad-122-S.

In recognition of the fact that the
princi pal purpose of a statute of
[Tmtatrons 1S to prevent suarprise and
Prejudice to a party from having to defend
agal nst stale clainms, the doctrine of
equitable tolling provides that a statute of
[imtations will not be inposed to bar a

cl ai m where no such risk exists because the
def endant has been kept on sufficient notice
by the plaintiff's pursuit of his claimin
another forum The general rule is that the
doctrine is applicable where "an injured
person has several |egal renedies and
reasonably and in good faith pursues one."

El kins v. Derby (1974), 12 Cal.3d 410. See
atso, "Addisomv. State of California (1978),
21 Cal.3d 313. Thus, in State of—
California, Departnent of Water—Resources,
SUpTd,  We found—tiat—a conprar it shourd
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i ssue even though nore than six nonths had
passed since the alleged violation of SEERA
because the respondent had been placed on
sufficient notice by the tinely filing and
prosecution of a conplaint involving the

ME 1 SSUes before the sta €
Board.  State of California, Departnent of

Heal th Services, (12/22782) PERB Decision
NO. Z269-S. (TBEwhasis added. )

In San Dieguito UHSD, supra, at p. 13, the Board set forth

a two step test for the equitable tolling doctrine to be
applicable. The first step is that it is necessary that
tolling not frustrate achi evenent of the purpose underlying the
statute of limtations. The purpose was defined as the
prevention of surprises through the revival of clains that have
been allowed to slunber until evidence has been |ost, nenories
have faded, and w tnesses have disappeared. The second step
permits tolling of the limtations period when an injured
person has several |egal renedies and reasonably and in good
faith pursue one. Both requirenents nust be present in order

to permt the tolling of the statute of linmitations.

This test assunmes that there is only one dispute, such as
an allegedly inproper termnation or a refusal to pronote. The
test is then applied to the charging party's various actions in
attenpting to overturn such term nation or refusal. In this
case against the District we have at |east two separate and
di stinct disputes. The principal's reproval for copying the
Association's letter and the principal's failure to call on

M. dass to discuss his agenda itenms. Conplaining of one did
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not put the District on notice the other was in dispute. The
"representation” grievance had no factual relevance to the
subj ect unfair practice charge and did not effectively put the
District on notice re any aspect of such charge.

The unfair practice charge in this case conplains of an
enpl oyee having been subjected to reprisals, discrimnation,
interference, restraint and/or coercion by an agent of the
District because of that enployee's exercise of rights
guaranteed by the EERA

The "agenda grievance was directed toward remedyi ng an
al l eged breach of M. dass' contractual right to have a
specified level of input into faculty neeting agenda and
di scussions. That grievance conplained the principal "did not
call on me to introduce ..." and did not "allow ne to
participate . . . in discussions . . . ." This is an entirely
different dispute than one dealing with the manner in which the
principal acted and the words he directed towards M. ( ass.
Neit her the principal's deneanor nor his intent would have been
necessary elenments of proving the existence of a contractual
breach. |If there was a duty on the principal's part to discuss
G ass' agenda itens at the January neeting, there was a breach
when he failed to do so.

The unfair practice charge, however, was directed towards

remedying an alleged attenpt on the part of the principal to

discrimnate, intinmdate, interfere, or coerce M. d ass due to
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his exercise of rights protected by the Act. In its
i nvestigation and preparation for the grievance the District
woul d have had no reason to pay any attention to potenti al
testinony or any other evidence regarding @ ass® organizational
activities the admnistration's general know edge of such
activities, nore specifically the principal's personal
know edge of such activities, or the principal's specific
intent towards G ass' right under the Act at the faculty
neeting. Therefore, it is determned that the "agenda"
grievance, as submtted, failed to put the District on notice
that d ass was conpl ai ni ng of inproper statenents made by the
princi pal .

The "representation” grievance failed to put the District
on notice of any matter relevant to the subject charge.

Wth regard to the second step of the San Dieguito test,

the charging party was not pursuing the same claimin another
forum nor had he chosen one of several alternative |ega
renedi es available to him The charging party's grievances had
an entirely different objective than the unfair practice charge
in this case. An exam nation of the two grievances and the
charge filed with PERB leads to the conclusion that M. d ass
was referencing three separate and distinct disputes with three
separate and distinct renedies. He was not conplaining of one

single dispute and pursuing alternative routes to resolving

such di spute.
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An exam nation of these two grievances and their requested
renedies vis-a-vis the charge in this case leads to the
conclusion that the defendant District "has not been kept on
sufficient notice by the plaintiff's pursuit of his claimin
another forum Gievances asking for nodifications in faculty
neetings .and in grievance procedural rules do not reasonably
put an enployer on notice that an enpl oyee is conplaining about
bei ng discrimnated against, interfered with, or coerced due to

protected activities.

In Siamis v. LAUSD & UTLA (5/20/83) PERB Decision No. 311,

the Board supported its decision with a quote from San

Di equito, supra which is as foll ows:

The limtations period, as a conseguence,
woul d not run until after it becane clear
that the possibility of a remedy via [the
gri evance procedure] was forecl osed.

In this case there was never the renotest possibility that
a relevant remedy would flow fromeither of the two grievances
filed by M. Gass. Even if the District had agreed to
everything that dass prayed for in those grievances, the issue
before us, the alleged discrimnation, interference or coercion
of M. dass for protected activities, would not have been
addressed nor renedi ed.

It is found, therefore, that the Charging Party's filing of
the two grievances in January 1982 does not cone within the
paraneters of the "equitable tolling" doctrine. Therefore,

such grievances failed to toll the statute of limtations set
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forth in subdivision 3541.5(a). Consequently, the charge
all eging coercion of the Charging Party because of his exercise
of rights guaranteed by the Act is barred by such statute.

| ssue No. 3, allegation re UTLA' s violation of section
3543.6(b) and 3544.9

A, Duty of Fair Representation General Precepts

I n Rocklin Teachers Professional Association (3/26/80) PERB

Deci sion No. 124, the Board, follow ng precedent set by the
Nati onal Labor Relations Board and affirned by the Suprene
Court in Vaca v. Sipes (1967) 386 U. S. 171, adopted the concept

that a breach of the duty of fair representation occurs when a
uni on's conduct toward a nenber of the bargaining unit is
arbitrary, discrimnatory, or in bad faith.

The Board, in Rocklin, supra, affirnmed the interpretation

of this concept set forth in Giffin v. United Auto Wrkers

(4th Gir. 1972) 469 F.2d 181 [81 LRRM 2485], as fol | ows:

A union nust conformits behavior to each of
t hese standards. First, it nust treat al
factions and segnents of its nenbership

wi thout hostility or discrimnation. Next,
the broad discretion of the union in
asserting the rights of its nmenbers nust be
exercised in conplete good faith and
honesty. Finally, the union nust avoid
arbitrary conduct. Each of these

requi renents represents a distinct and
separate obligation, the breach of which may
constitute the basis for civil action.

The repeated references in Vaca to
"arbitrary" union conduct reflTected a
cal cul ated broadening of the fair
representati on standard. (Gtations
omtted) . . . Wthout any hostile notive
of discrimnation and in conplete good
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faith, a union may neverthel ess pursue a
course of action or inaction that is so
unreasonable and arbitrary as to constitute
a violation of the duty of fair
representation.

A prima facie case alleging arbitrary conduct violative of
the duty of fair representation nust, at a mninum include an
assertion of sufficient facts fromwhich it becomes apparent
how or in what manner the exclusive representative's action or
inaction was without a rational basis or devoid of honest

judgnent. DeArroyo v. Sindicato_de Trabajadores Packing (1970)

425 P.2d 281.

However, an enpl oyee does not have an
absolute right to have a grievance taken to
arbitration regardl ess of the provisions of
the applicable collective negotiations
agreenent. (Ctations omtted.) An
exclusive representative's reasonabl e
refusal to proceed with arbitration is
essential to the operation of a grievance
and arbitration system (Gtations
omtted.) Castro Valley Unified Schoo
District and Castro Valley Teachers

Associ ati on (I2717780) PERB Decision No. 149.

A union nmay exercise its discretion to
determ ne how far to pursue a grievance in
the enployee's behalf as long as it does not
arbitrarily ignore a neritorious grievance
or process a grievance in a perfunctory
fashion. A union is also not required to
process an enployee's grievance if the
chances for success are mniml. See, e.g.
Jeasonv. T.I.ME. -DC, Inc. (D Colo. 1972)
B4 LRRV 2107. United Teachers of

Los Angel es (1171I778Z) PERB Decision No. 258.

B. Charging Party's Specific Al egations Re Failure of
Duty of Fair Representation

The specific allegations to be inferred fromthe charge are
that UTLA violated its duty to represent Charging Party in good
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faith by: (1) failing to provide representation for M. d ass
at the prelimnary steps of the grievance procedure with regard
to both grievances, and (2) failing to take the two grievances
to arbitration or, in the alternative; to permt M. dass to
take such grievances to arbitration at his own expense.

(1) Representation Denial During Gievance Steps

This allegation nay be divided into two separate
chronol ogi cal instances: (a) the alleged request for
representation re the "agenda" grievance at Step | neeting nmade
to Reilly; and (b) the request for representation at subsequent
grievance "step" neetings from Roger Segure.

(a) M. dass made his first contact with UTLA
through M. Reilly, Van Nuys H gh School site representative,
regarding the upcomng Step | neeting on the "agenda"
grievance. The two gentlenen involved have distinctly
different recollections of what occurred in that conversation.
G ass insists he asked for UTLA representation, and was turned
down; Reilly insists dass had already decided to use Doerr
rather than a UTLA representative. Each of these nen testified
credi bly although they have different personal styles.

M. Reilly is nore cautious and is inclined to add "maybe" and
"it could haves" to his testinony. He also used "I don't
remenber” nore than M. dass. M. Gass is nore assertive and
positive in his recollection. These differences are nore a

reflection of different personalities rather than a
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mani festation of credibility or lack thereof. It nust also be
remenbered that M. Gass is the Charging Party and directly
involved in the outcome of this case. He filed it, he's paying
for it, and he has a strongly partisan interest in the

outcome. M. Reilly is a colleague and a friend of |ong
standing of M. G ass. On the other hand, he is an elected
representative of UTLA. He manifested no strong personal
interest in the eventual outcone of this case.

The conflict in testinony between these nmen as to whet her
or not Gass originally asked for UTLA representation is
unresol vable. As the burden of proof is upon the Charging
Party it nust be determned that M. dass has not proven his
case that UTLA refused him representation with regard to his
"first step"” neeting on the "agenda" grievance.

(b) The second representation denial instance
occurred when UTLA declined to represent M. dass at the
subsequent steps of the grievance. The evidence proffered by
both sides on this point is replete with charges and counter
charges regarding attitudes and circunstances over the past 15
or nore years. Irrespective of these charges, a basic question
nmust be addressed. D d the grievances, as propounded by
M. G ass, have sufficient merit so as to require UTLA to
represent M. dass, in his advocacy of then?

The "agenda" grievance hinges on the follow ng contractual

| anguage: "enpl oyees shall be permtted to propose agenda
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itenms and to participate in a professional manner in

di scussions during the nmeetings." M. dass insists that this
| anguage should be interpreted to nmean that the principal is
contractually required to reach, introduce and discuss every
item proposed by every teacher at the very next neeting after
such proposal. UTLA insisted that the intent of the parties
when negotiating this contractual provision was not to give the
i ndi vidual teachers such a right. It also pointed out the
conflict between Charging Party's interpretation and the
one-hour limtation in the same contractual provision.

It is unknown how he resolves the obvious conflict between
this interpretation and the one-hour limtation in the sane
contractual provision. It would seemreasonable that if a
particular principal had a continuing practice of accepting and
i ncluding teacher proposed itens on the agenda and then
refusing to permt any subsequent introduction or discussion of
such item an argunment could be nmade that the intent of the
contractual section was being violated. |In this case, we have
no evi dence of such a practice. On the basis of a one-tine
only circunstance it is determned that M. Q ass”
interpretation is without sufficient support in the applicable
contractual |anguage so as to deem his "agenda" grievance
meritorious.

The Charging Party's "released tinme" grievance hinges on

his interpretation of the follow ng contractual |anguage: "if
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a grievance neeting is scheduled during duty hours, reasonable
enpl oyee released tine . . . without loss of salary . . . wll
be provided to the grievant, to a UTLA representative . . . and
to any witness who attends by nmutual agreenent "

Once Principal Koster scheduled the neeting for 2:15 p.m,
a nonduty tinme for M. Gass, it is M. dass! contention that
the District was contractually bound to provide a substitute
for any representative of his choosing that would otherw se be
unable to attend the neeting. There are a nunber of
contract ual difficulties wth that interpretation. First, the
contract specifically states that the grievance neetings wll
"be scheduled so as to mnimze interference wth regular
enpl oyee duties.” Secondly, the contract only provides rel ease
time to a limted nunber of persons: (a) grievant, (b) a UTLA
representative, and (c) any w tness who attends by nutual
agreement. M. Doerr did not fall into either of the first two
categories and there is a serious question as to whether or not
M. Doerr was a representative or a witness. M. dass was

assertively vague on this issue and called himboth a

representative and a w tness.

If he was a non-UTLA representative, and M. d ass
specifically identified himin the witten grievance as "ny
representative, M. Jack Doerr," he would have no right to
rel ease time under this section. If he was a witness, and if

the District agreed to his attendance, he may have been
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entitled to release tinme. However, it is logical to assune
that the District, through M. Koster, in rescheduling the
meeting from2:15 p.m to 3:15 p.m, was making its "agreenment’
conditional upon M. Doerr attending the neeting during his
nonduty hours.

Charging Party continually stressed that UTLA s
interpretation of the applicable contractual provisions would
render these provisions neaningless. It is determ ned that
this position is inaccurate. UTLA s position regarding the
agenda controversy acknow edges that an individual teacher has
a right to have a limted degree of access into the agenda of
faculty neetings. Its position regarding the representation
gri evance acknow edges the dual nature of the designation and
attendance of a witness. Neither of UTLA s positions renders
any part of the contract inoperative or neaningl ess.

It must also be stressed that a union's interpretation of
the collective bargaining agreenent is entitled to substantia
wei ght in determ ning whether the grievance is unneritorious.

Freeman v. O Neal Steel Conpany (5th Cr. 1980) 609 F.2d 1123

[103 LRRM 2398].
The Courts and the NLRB have also held that if the union's
interpretation of the collective bargaining agreenment is

reasonabl e, the union is under no duty to investigate the

grievance and process it. \Washington-Baltinore Newspaper

@ui |l d, Local 35 Communication Workers of Anerica (1979) 239

NLRB 1321
34



Therefore, an exam nation of the grievances vis-a-vis the
contractual |anguage they are based on results in a conclusion
that the grievances are without nerit.

W have a nunber of additional conflicts as yet
unresolved. Attorney Garber stated that she was told by
M. Segure that the "agenda" grievance had nerit but the
"released tinme" grievance did not. G ass testified that he was
told by M. Segure the exact opposite was true. M. Segure
admts he may have commented favorably on any given grievance
when di scussing them over the phone, his decisions are no
better than the information given to him but that once he
actually saw the grievances in witing he nmade his decision
that neither grievance was neritorious. The conflict between
the three witnesses need not be resolved by neans of a
credibility determnation. Al three wtnesses are credible
Wit nesses who testified as to what they saw and heard, or at
| east what they thought they saw and heard. Testinony
regarding statements nade in admttedly adversarial telephone
conversations with no nechanical neans of transcription is not
the nost reliable manner of deriving evidence in a fornma
hearing. |In other words, interested parties, although
testifying in a credible manner, sonetinmes have a tendency to
hear what they want to hear and renenber what they want to
remenber regarding such matters. There is a continuing

conflict but the evidence proffered was not sufficiently
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conclusive so as to support a determ nation that any one of
these witnesses had greater credibility than any other.

It is determned that UTLA processed M. @ ass® requests
for representation in the sanme manner as it would process any
request for representation by any other nenber of the
bargaining unit. It nmade a reasonable determ nation that the
grievances were without nerit and they declined to provide
representation at the grievance procedure steps. It is further
determ ned that such decisions were not arbitrary,
discrimnatory nor made in bad faith and therefore did not

violate UTLA' s duty of fair representation.

(2) Representation Denial at Arbitration Level

The second allegation of wongdoing to be inferred from
M. dass' charges deal with UTLA' s decision not to take the
case to arbitration. The above exhaustive discussion regarding
the merits of the grievances is applicable to this discussion
as well. If the grievances are not neritorious, in the
reasonable interpretation of the exclusive representative,
there is no duty to take themto arbitration. The decision to
decline to permit M. Gass to take the matters to arbitration
is a decision uniquely within the province of the union.
Enpl oyees have traditionally been given certain individua
rights vis-a-vis the grievance procedure, but a contractua
arbitration procedure belongs exclusively to the contracting

union. The union has reasonably determ ned that the underlying
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grievances have no merit. It is therefore determ ned that
there was no violation of the union's duty of fair
representati on when it chose not to nake its arbitration
procedure available to an individual enployee to pursue such
grievance(s).

It is further determned that UTLA's decision not to take
such grievances to arbitration was based on the nerits of the
gri evances and was not arbitrary, discrimnatory or made in bad

faith.

C. Inplied Allegations Regarding UTLA s Policy Regarding
Representation of Nonnenbers

There were a nunber of additional allegations and some
rather specific testinony that UTLA has or had a policy of
nonrepresentation for all nonnmenbers or at |east required such
nonmenbers to pay directly for any representational services.
The testinony proffered with regard to such allegations was
elicited fromthree witnesses. These three w tnesses, all
teachers with the LAUSD, testified as foll ows:

Jack Doerr is a teacher at Van Nuys H gh School, a nmenber
of the Teaching Faculty Association, and a nonnenber of the
UTLA. He testified that he was involved in a conflict with his
principal three or fours years ago and went to UTLA
representative Reilly for help. He was told initially by
Roger Segure that he had a good grievance but was turned over
to another UTLA representative. After discussing the specifics

with this new representative he was told he did not have a
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meritorious grievance. He admtted there was no contractual
breach involved. He nevertheless believed he was deni ed
representation because of his nonmenbership status.

Robert P. Coutts is a Van Nuys H gh School teacher, the
| ocal site vice representative for UTLA, and a nenber of the
Teaching Faculty Association. He testified that he "believes
UTLA is somewhat reluctant to represent nonnenbers."” He bases
this belief on general hearsay.

Morton S. Sirkus is a teacher at O eveland H gh School in
the LAUSD, a chapter chairperson for UTLA at his site and is
also on the city UTLA House of Representatives. He previously
was a Van Nuys Hi gh School teacher. He was under the
i npression that UTLA did not represent nonnenbers, and if they
did, the nonnenber had to pay his/her own expenses. He called
UTLA shortly before the hearing and determined that his
i npression was incorrect, at least with regard to present
policy.

To whatever extent the evidence accuses Respondent UTLA of
violating its duty of fair representation by a general refusa
to represent nonnmenbers or to charge them for representationa
services, it is determned that such charge fails for |ack of
pr oof .

CONCLUSI ON
Based on all of the foregoing it is specifically determ ned

that the Los Angeles Unified School District has not violated
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sections 3543.5(a) or (c) and that the United Teachers-

' Los Angel es has not violated sections 3543.6(b) or 3544.9. Al
other sections referred to in the charge are enforceabl e

t hrough these sections. It is determned that all charges
filed by the Charging Party in this case are without nerit and
shoul d be di sm ssed.

PROPCSED ORDER

Based on the foregoing statenent of facts, conclusions of
law and the entire record, the unfair practice charges and
conpani on conplaints in Case Nos. LA-CE-1622 and LA- CO 245,

Robert dass v. Los Angeles Unified School District and

Robert dass v. United Teachers-Los Angel es are hereby

DI SM SSED.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal
becone final on Novenber 19, 1984, unless a party files a
timely statenment of exceptions. In accordance with the rules,
the statement of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. - See California Admnistrative Code, title 8,
Part 111, section 32300. Such statenment of exceptions and
supporting brief nust be actually received by the Public
Enpl oynent Rel ations Board itself at the headquarters office in
Sacranento before the close of business (5:00 p.m) on

Novenber 19, 1984, or sent by telegraph or certified United
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States mail, postmarked not later than the last day for filing
in order to be tinely filed. See California Adm nistrative
Code, title 8, part |11, section 32135. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall be filed wwth the Board itself. See California

Adm ni strative Code, title 8, part I11, section 32300 and 32305.,

Dat ed: Cctober 29, 1984 .
AlTen R Link '
Adfii ni strative Law Judge
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