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DECI SI ON

MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on objections to a
decertification election filed by the California School Enployees
Associ ation, Chapter #434 (CSEA). As set forth nore fully infra,
CSEA clainms that the International Brotherhood of Teansters,
Local #63 (Teansters), engaged in conduct which interfered with
the enpl oyees' right to freely choose a representative. The
PERB hearing officer conducted an evidentiary proceedi ng and

di sm ssed CSEA s objections.



For the reasons set forth below, we reject CSEA s objections
to the conduct of the election and certify the results of that
el ection.

FACTUAL SUMVARY

On Cctober 14, 1983, the Teansters filed a decertification
petition requesting that an election be held in the unit of
classified enpl oyees of the Pasadena Unified School District.

At that time, CSEA was the exclusive representative. That
petition was deened untinely by PERB. The Teansters w thdrew
that petition and refiled on March 8, 1984. The Board conducted

an election on May 31, 1984. The results were as foll ows:

Teansters, Local #63 137
CSEA, Chapter #434 128
No Representation 7
Chal | enged Bal |l ots 0
Void Ballots 11

CSEA filed objections to the election pursuant to PERB
Regul ati on 32738. The alleged m sconduct consists of the
printing and circulation of an election flyer which pictured
i ndi vi dual enpl oyees and groups of enployees beneath a headi ng
which indicated their intention to vote for the Teansters in the
upcom ng el ection and urged other enployees to do the sane.

In support of its objections to the election, CSEA asserts
that enpl oyees in the photographs did not support the Teansters,
and that other enployees voted for the Teansters on the m staken
belief that the pictured enployees were indeed Teansters

supporters.



Si x enpl oyees pictured on the Teansters' flyer testified on
behal f of CSEA. Ml vyn Mercado testified that, on Friday,
May 25, 1984, at approximately 2:40 p.m, his co-worker, Gyl
WIlliams, and Teansters enployee Howard Friedman approached him
and, W thout saying anything, took his picture. Mercado said he
first saw the flyer on election day, May 31. It was posted on
the wall of his shop with his photo circled and an arrow pointing
to his picture.

Mercado testified that he had signed an authorization card
for the Teansters in md-July 19831 and, on one occasion,
talked to WIllianms about his unhappiness.mjth CSEA. However, he
voted for CSEA in the election.

Lawrence dark and Al fonso Lopez were photographed together.
They testified that, during the afternoon of May 25, WIIlians

and Friedman approached themin the back of the service center.

The card Mercado signed reads as foll ows:

AUTHORI ZATI ON FOR REPRESENTATI ON

|, the undersigned enpl oyee of the Pasadena
Unified School District no |onger wish to be
represented by the California School Enployees
Associ ation Chapter No. 434 and hereby
designate the Teansters, Local No. 63/Public
Sector Division as ny sole and exclusive
bargai ning representative for all matters
relating to wages, hours, and other terns and
condi tions of enploynent as authorized by
Chapter 10.7 of the Governnent Code.

The Teansters introduced into evidence cards signed by
Mer cado, Al fonso Lopez, Phichai Prathunratana, Edward Mooney,
Ruben Garcia, Sheila de Cora, Lawence O ark, Patrick Russel
and J. W Sowel |.



Lopez had just purchased a new Harl ey Davidson notorcycle and
Cark and two other enployees were admring it.

And as we were | ooking at the notorcycle, Gyl

and M. Friedman wal ked up. And Gayl asked ne

was that nmy notorcycle, and | said, "No, it's

Al's." And he was telling us how beautiful it

was and asked us if we could get around it so

he could take a picture of us and the

motorcycle. So we got around it, and we all
posed for the picture.

Cark testified that Friedman said, "[t]his is for the
Teansters" just as WIllians got ready to snap the picture.
After they took the picture, they ﬁalked off. Lopez' testinony
simlarly recounts the incident, although he stated that the
Teansters were not nentioned until after the picture was taken
and WIllians and Friednman were wal king away. Neither dark nor
Lopez had any clear idea on May 25 as to the purpose for the
phot o, although dark said he thought that, since he al so owned
a Harley Davidson, WIlianms was going to nake himand Lopez a

copy or hang one in the shop.

Both Aark and Lopez testified that they did not see the
Teansters' flyer until the norning of election day. Both nen
also testified that they signed decertification cards, but that
they were not Teansters supporters and voted for CSEA in the
el ection.

According to Dexter Clark, WIlianms and Friedman approached
himlate in the afternoon on May 25. (dark said that WIIlians
asked himif he wanted his picture taken. dark said yes. Wile

Wl liams proceeded to take the picture, Friednman handed dark a



sign which read "Vote Teanster." According to Cark, ". . . by
the tine | got hold of it, Gayl had snapped a picture."” dark
said he never saw the sign Friednman gave him \Wen asked why he
t hought the picture was taken, Cdark testified that he t hought
WIllians had a new canera but that he did not know what was
goi ng on because it all happened too fast and it was late on a
Friday afternoon when he was on his way hone. dark said that
he voted for CSEA.

WlliamF. A Averill and Cesareo Baltazar were phot ographed
together. Averill testified that the picture was taken close to
quitting tinme, around 2:40 - 2:45 Friday afternoon. He said
that WIllians approached him and asked if he could take his
pi cture. Averill had no objection, testifying ". . . 15 mnutes
before you | eave on a Friday, you don't really care what's goi ng
on." Friedman handed Averill the "Vote Teanster" bunpersticker
Averill said he |ooked at the bunpersticker at the sane tine
that Friedman handed it to him but the whole incident happened
fast. After WIllianms had taken the picture, Averill gave the
bunpersticker back to Friedman saying "I don't want this thing."

Averill said he first saw the flyer on election day, posted
on the door of the gardening department. He testified he was
not a Teansters supporter and, although undeci ded before the
el ection, voted for CSEA

Bal tazar simlarly described the incident, adding that, when
Fri edman handed hi mthe bunpersticker, it was upside down and,

before the picture was taken, Friedman righted it. Baltazar



said he voted for CSEA. On cross-examnation, he admtted to
giving Wlliams a "V for Victory" sign the day after the

el ection. On redirect exam nation, he explained that the hand
notion he returned to Wllianms was only to say "hi."

In addition to those enpl oyees phot ographed, six additional
enpl oyees testified on CSEA's behal f. Edward Mooney testified
that he was surprised to see the photographs of Mercado, Averil
and Bal tazar on the Teansters' flyer. He stated that, because
of the flyer, he believed themto be Teansters' supporters and
that the flyer influenced the way he voted. Mooney al so
testified that, on election day, after he saw the flyer, he
could not get to Mercado before he voted.

Patrick Russell testified that Mercado's picture on the
flyer influenced himto vote for the Teansters because, since
Mercado had nore seniority, he valued Mercado's opinion. Since
he had no tinme to talk to Mercado after seeing the flyer,

Russell said that the flyer changed his vote.

Simlarly, Elden Bulen testified that he saw the flyer on the
nmorning of election day. He was influenced by the flyer to vote
for the Teansters because of Mercado, L. dark and Lopez. Bulen
testified that he figured Mercado knew sonmet hing he did not.

Sheila de Cora also testified that, when she saw Mercado's
picture on the flyer, she thought he nust have a good reason to

vote for the Teansters. She testified:

A | was all set to join, vote for CSEA. And
| saw Mel's picture as a Teanster, and
since | rely on himto keep ne inforned



about things, | figured he was nuch better
informed than | was, and if he voted for
Teansters, then he nust have had a very-
good reason for doing that.

Q Wwell, at 7:00 in the norning of May 31,
when you first saw Joint Exhibit No. 1,
did you believe that Mel Mercado, and all
t hose other individuals pictured on Joint
Exhibit No. 1 supported the Teansters?

A. Yes, | did.

Then Joint Exhibit No. 1 caused you to
vote for the Teansters.

A Yes.

Ruben Garcia testified that it was Lawence Cark's picture
that influenced his vote. He said he believed dark and the
ot hers phot ographed to be Teansters supporters and, because of
the flyer, he voted for the Teansters instead of CSEA

Finally, Phichai Prathunratana testified that he is a good
friend of Mercado and follows his advice. The flyer influenced
hi m because he thought that, if Mercado had changed hi s opinion,
he woul d change his, too. The flyer caused himto vote for the
Teanst er s.

Three wtnesses testified on behalf of the Teansters. Carole
Cook, a Teansters organizer, testified that the flyer is a
frequently-used organizing tool, and that it was her idea to use
it inthis election. She said that, when photographing every
enpl oyee, those taking the pictures should identify thensel ves
fully and state why the pictures were being taken. Cook
acconpanied WIllianms during the norning of May 25, and said that

her affiliation with the Teansters was clearly stated. She



testified that Wllians took at |east two shots of each enpl oyee.
According to Cook, sonme people refused to have their pictures
taken for the flyer, and Wllians did not take their pictyres.
Gayl Wllianms testified that he photographed the enpl oyees
for the flyer. Cook acconpanied himin the norning, Friedman in
the afternoon. WIlians said that it took 15-30 seconds to take
each picture and that the plan was to photograph only Teansters
supporters. During the norning session, WIllians said he |et
Cook do nost of the talking and did not start focusing the canera
until the enployee said it was alright to do so. He testified
that, to the best of his know edge, no photographs were taken of
people to whom the flyer and its purpose were not explained.
WIlliams said that Mercado seened uncommitted to either side

during the election. Mercado approached WIllianms and Friednman
during the afternoon session and asked what WIlians was doing.
Wllianms told him about the flyer.

Q So Mel approached you?

A, Um hmm

Q And asked you what you were doi ng?

A. VWhat's going on, or what's happening or

sonething like that. And |I explained to
hi m what was goi ng on.

What did you say?

O

A.  That we were putting together a collage
of pictures for a Teanster news bulletin.

Q VWhat did he say?
A Al right.



Q Well did soneone ask himif they could
take his picture?

A | really don't recall.

But you do recall you said, what did you
say, A-ok?

A.  Yeah. Sonething to that effect, yes.

Wllianms also testified about the picture of dark and Lopez..
Al t hough WIllians recalled saying that the notorcycle was
beautiful, he also said that Friedman told the nen about the
flyer and asked for permi ssion to take their pictures. One
enpl oyee, Kenneth Cruml ett, who was nearby, refused and wal ked
of f.

WIllianms' testinony about taking the picture of Dexter dark
is brief and unclear. However, as to Averill and Baltazar,
WIllianms renmenbered taking two shots because Baltazar was
hol di ng the bunpersticker upside down on the first shot.

Wllianms said that Friedman had 200-300 flyers printed and
t hey began distributing them on Wednesday norni ng.

Howard Fri edman, enployed by the Teansters and in charge of
t he Pasadena canpaign, also testified at the hearing. He said
that at least a half dozen Teansters mailings were sent to
enpl oyees' hone addresses. As to the particular flyer in
guestion here, he stated:

A .. . | made certain that we inforned the
enpl oyees. First, received perm ssion to
take their picture. And, second,

carefully explain to them the use of the
bul |l etin.



Q Are you aware of any situations where the
enpl oyees were not told what the purpose
of the phot ographs were?

A. | amnot aware of any such situations.

- - - - - - - - - - - - - - - - - - - - - - -

Q Were there any enpl oyees whose pictures
were taken who did not give permssion to
have their picture taken.

A. | amnot aware of any.

Were there any enpl oyees who didn't give '
their perm ssion?

A.  Yes.
Q And what happened in those cases?
A.  Their pictures were not taken.

Referring to Mercado, Friedman said that he gave his
perm ssion to be photographed. Friedman testified that he was
told by Wllians and another that Mercado was "leaning toward
the Teanmsters."

As to the picture of L. dark and Lopez, Friednman said he
remenbered telling them about the flyer and urging Crumett to
join the others in the photo. Crumett chose not to and stepped
aside while the picture of the others was taken.

Friedman had net Averill and Baltazar on several occasions
during the |ast weeks of the election canpaign, had given them
both Teansters' hats and, on occasion, had seen themwearing the
hats. Wen Friednman told them about the flyer he was preparing,
neither were reluctant to be photographed. According to

Fri edman, he showed them the words on the bunpersticker when he

10



handed themto the nen. He recalled that Baltazar's
bunpersti cker was upside dowmn and Wllianms had to take a second
pi cture.

DI SCUSSI ON

PERB Regul ati on 32738 provides that, within 10 days foll ow ng
the tally of ballots, any party to an election may file
objections to the conduct of the election. Regulation 32738(c)

states as foll ows:

bj ections shall be entertained by the Board
only on the follow ng grounds:

(1) The conduct conplained of interfered with
the enpl oyees' right to freely choose a
representative, or

(2) Serious irregularity in the conduct of
the el ection.

Applying the Board's prior case law to the instant case,?~
the threshold question is whether use of the photographs on the
Teansters' flyer was inproper. |If the Board finds that the six

enpl oyees, either expressly or by inplication, authorized the

’Previ ous PERB Regul ations pernitted objections to
el ections where serious irregularities occurred and where the
conduct conpl ained of was "tantanmount to an unfair practice."
Under the past Regul ations, the Board first determ ned whet her
the conduct was tantanmount to an unfair practice and, if that
t hreshol d question was satisfied, then entertained the election
objection and, in certain cases, ordered the results overturned.
See San Ranpon Valley Unified School District (1979) PERB
Decision No. IIl and Jefferson Elenentary School District
(1981) PERB Decision No. 164. Under the current |anguage of
Regul ation 32738, denonstration of unlawful conduct remains a
threshold concern. Cdovis Unified School District (1984) PERB
Deci si on No. 389.

11



use of their photographs for the Teansters' flyer, then,
clearly, no deceptive or otherw se inproper conduct occurred.

First, contrary to CSEA's assertions, we find it of little
consequence that none of the six enployees were told of the |
pur pose of the photos until after the pictures were taken. The
critical issue is whether, either directly or indirectly, the six
enpl oyees were ever aware of the purpose of the photographs.
Mercado said he was told nothing, but WIlians and Friednan said
Mercado was told about the flyer; L. dark and Lopez said they
were told the picture was "for the Teansters”; and D. Cark
Averill and Baltazar all were photographed hol ding Teansters'
bunperstickers. Thus, based on these facts, we concl ude that
all of the enployees were aware that their pictures were being
taken and were either directly told about the flyer or, since
they were holding "Vote Teanster" bunperstickers, nust have been
aware of the pictures' connection to the election.

Gven this awareness, we find it significant that none of
the men spoke out, nmade any inquiries of WIllians or Friedman,
or asked that their picture not be used in connection with the
el ection. For exanple, consider Lopez, who testified that, as
the picture was being taken, Friedman said, "This is for the
Teansters."”

Q Now, what did you think M. Friednman

meant when he stated, "This is for the
Teanst ers"?

A Well, | didn't really know. You know, |
didn't know what they were going to use
it for.

12



Q Dd you pay much attention to the coment?
A.  No, not really.
Lopez testified that, while he knew both WIlians and

Fri ednman were involved with the Teansters, he did not ask them

what they were going to do with the picture. Simlarly, dark

testified that, while he did not know what Friednman nmeant when
he said, "This is for the Teansters," he did not ask.

In our opinion, testinony such as this suggests at a m ni num
that these six enployees acquiesced to (if not cooperated wth)
the Teansters' canpaign plan. Exam nation of the flyer itself
supports this.conclusion. Most of the six are smling and al
appear to be posing for the canera.

Measured against the current National Labor Rel ations Board
(NLRB) standard, where an election will be set aside not on the

basis of the substance of the representation, but the deceptive

manner in which it was nmade,® it is irrelevant whether the

]I'n Mdland National Life Insurance Co. (1982) 263 NLRB 127
[110 LRRM 1489], the NLRB overruled 1ts decisions in Hollywod
Ceramics Co. (1962) 140 NLRB 221 [51 LRRM 1600] and Ceneral Knit
of Caltfornia, Inc. (1978) 239 NLRB 619 and returned 70 tThe rule
advanced 1 n Shoppl ng Kart Food Markets, Inc. (1977) 228 NLRB 1311
[94 LRRM 1705]. "Tn'rts discussion, the NLRB reviewed the
vacillating Board decision and the difficulties in adopting the
appropriate standard of adm nistrative review Under the M dl and
rule, the NLRB announced that it woul d:

. . . no longer probe into the truth or
falsity of the parties' canpaign statenents,
and that we will not set elections aside on
the basis of m sl eading canpai gn statenents.
We will, however, intervene in cases where a

13



pi ctured enpl oyees in fact intended to vote for the Teansters.™
Under the Mdland rule, the election would be overturned only if
t he photograph was a forgery, made in a deceptive manner. As
noted supra, the evidence urges the conclusion that the enployees
cooperated with Wllianms and Friedman by permtting themto take
their pictures and, when told that the pictures were "for the

Teansters,” made no inquiries and voiced no objections.

Based on the totality of the circunstances, we concl ude that
CSEA failed to satisfy its burden of showing that the Teansters
engaged in unlawful conduct. Accordingly, it has not
denonstrated an adequate basis to overturn the election.

Wiile affirmng the hearing officer's conclusion, we are
nevert hel ess conpelled to note our disagreement with his ruling
as to the admssibility of the evidence of voter inpact. In San

Ranon, supra, the Board said it was unwilling to require that the

secrecy of an individual's election conduct be invaded in order
to present affirmative proof that the protested activity had a
direct inpact on the election results. Here, however, the six

enpl oyees cane forward voluntarily. The hearing officer, by

party has used forged docunments which render
the voters unable to recogni ze propaganda for
what it is. Thus, we will set an election
asi de not because of the substance of the
representation, but because of the deceptive
manner in which it was nade, a manner which
renders enpl oyees unable to evaluate the
forgery for what it is. (Footnotes omtted.)

41t is nonethel ess noteworthy that, of the six, Mercado,
Lopez and L. dark had signed cards for the Teansters indicating
their opinion that CSEA should be decertified.
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consi dering the possible invasion of privacy of enployees whose
votes changed to CSEA, m sreads PERB's standard. |[If the
Teansters' conduct had been inproper, then the critical question
woul d have been whether it was sufficiently likely that the
i mproper conduct influenced the vote and caused enpl oyees to vote
as they did.5 Proof that other enployees wthdrew Teansters
support does not disturb the inpact on the six voters who
testified.
ORDER

Upon the foregoing findings of fact, conclusions of |aw, and
the entire record in this case, the objections to the conduct of
the election filed by the California School Enployees
Associ ation, Chapter #434, in Case No. LA-D 145 are hereby
DI SM SSED.

Chai rperson Hesse joined in this Decision. Menber Porter's
concurrence begins on p. 16.

3since we find that the evidence does not clearly
establish inproper conduct, it is unnecessary to reach the
i ssue of voter inpact. However, it is again notewrthy that of
the six who testified regarding the flyer's inpact, five had
previously favored decertification of CSEA
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Porter, Menber, concurring: | concur in the dism ssal of
t he obj ections.

Prior decisions of this Board have dealt with objections
to elections involving alleged m sconduct and/or asserted
irregularities which involved, respectively, enployers, Board
agents, and conpeting enpl oyee organi zations. These deci sions
have dealt with both former and present PERB Regul ation

32738(c). San Ranobn Valley Unified School D strict (1979) PERB

Decision No. Il1; Jefferson Elenentary School District (1981)

PERB Deci sion No. 164; dovis Unified School D strict (1984)

PERB Deci si on No. 389.
A distillation of the foregoing decisions renders in
essence the foll ow ng approach by this Board to el ection
obj ecti on cases:
(a) the objecting party has the burden of presenting
evi dence of: (1) the occurrence of m sconduct and/or
irregularities, and (2) that such m sconduct or
irregularities interfered with the enpl oyees' free
choi ce, and
(b) once that burden has been net, this Board will then
| ook at the totality of the circunstances occurring
in each case —ncluding the seriousness, the timng,
any off-setting or renedial circunstances, and the
cumul ative effect, if any, of the m sconduct or

irregularities—to determ ne
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whet her there was such a nmaterial effect on the

enpl oyees' freedom of choice that the el ection

results shoul d be set aside.

In the instant case, the evidence did not establish

m sconduct by the Teansters. However, in its discussion of the
Teansters' conduct, the majority opinion cites and refers to
the NLRB's Mdland rule at pp. 13-14, supra. The NLRB Mdl and
rule deals with what type of m sconduct could overturn an
election result. Under Mdland, the NLRB will not overturn an
el ection for msleading canpai gn statements or
m srepresentations unless the statenments were obtained or done
in a deceptive manner, such as by forgery. | amnot persuaded
that the Mdland rule should be applied to election objection
cases under EERA. (oviously, a party can engage in m sconduct
by way of m sleading statements or m srepresentati ons w thout
doi ng so deceptively or by way of forgeries. \When there is
m sconduct —whet her engaged in deceptively or not —which
interferes with the enpl oyees' free choice, then the el ection
result should be subject to overturning depending on the
totality of the circunstances and whether the effect on the

enpl oyees' freedomof choice was material. Cdovis Unified

School District (1984) PERB Deci sion No. 389.
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