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DECI SI ON

MORGENSTERN, Menber: In the instant case, the Association of
Staff, Adm nistrative and Financial Enpl oyees (SAFE) appeals the
decision dismssing its decertification petition. In accordance
with the follow ng discussion, we adopt the attached deci sion of
the Chief, D vision of Representation (Chief) of the Public
Enpl oynment Rel ations Board (PERB or Board), and find that SAFE s

petition was acconpani ed by an inadequate showi ng of support.



DI SCUSSI ON

In order for SAFE to have initiated an election to decertify
the exclusive representative, the California State Enpl oyees'
Associ ation (CSEA), SAFE was required to present a 30-percent
showi ng of support.l The question here concerns the adequacy
of SAFE's 5,945 valid signatures and turns on the size of.the
established wunit.? In its decertification petition filed on
March 29, 1985, SAFE contended that Unit 1 consisted of 21,000
enpl oyees. The State of California (DEpértnent of Personnel
Adm nistration) (DPA) filed a list of Unit 1 enployees with the
Board that nunbered 23,229 enpl oyees.

SAFE s appeal challenges DPA's unit size and is based on the
unit placenment of permanent-intermttent enployees and
tenporary-intermttent enployees. However, as noted by the
Chief in her discussion, there is no dispute that both
permanent-intermttent enployees and tenporary-intermttent
enpl oyees are nenbers of Unit 1. Both groups of intermttent

enpl oyees are enployed in the job classifications listed in

'PERB Regul ations are codified at California Administrative
Code, title 8, section 31001 et seq. Regulation 32770 requires
that a petition for an election to decertify an existing
excl usive representative be acconpani ed by proof that at | east
30 percent of the enployees in the established unit either no
| onger desire to be represented by the incunbent exclusive
representative or wish to be represented by another enpl oyee
or gani zati on. ‘

2Unit Determnation for the State of California (1979)
PERB Deci ston No. 110-S established, inter alia, that Unit 1 is
conprised of adm nistrative, financial and staff services
enpl oyees.




that unit by PERB in Unit Determnation for the State of

California, supra. Nanmes of intermttent enployees were

included on the eligible voter lists during the initia
representation elections conducted in 1981. In addition, the
nanes of intermttent enployees have been included on
proof - of -support lists and voter lists in runoff elections,
agency fee elections and decertification elections conducted in
sone 13 elections since the initial elections were run.

Mor eover, the current agreenent between CSEA and the enpl oyer
contains provisions which apply to intermttent enpl oyees.
Based on these facts, we are hesitant to conclude that the
"established unit" referenced in the show ng-of-support

regul ati on neans sonething other than Unit 1 conposed as it

consi stently has been since 1981.

SAFE, in the instant appeal, posits two reasons to diverge
fromthe unit configuration established to date. The first is
that, by agreenent between CSEA and DPA, tenporary-intermttent

enpl oyees will be excluded from the agreenent when and if CSEA

ratifies a 1985 contract. SAFE cites to Norris-Thermdor Corp.

(1958) 119 NLRB 1301 [41 LRRM 1283] where the NLRB indicated
that, where the parties to a representation proceedi ng enter
into a witten and signed agreenent which expressly resol ves

di sputes concerning the eligibility of voters, such decisions
are considered final eligibility determnations unless contrary
to the National Labor Relations Act or National Labor Relations

Board policy.



W agree with CSEA' s position that Norris-Thernmador is

i napposite. Unlike the Norris-Thernador case, here the agreenent

bet ween DPA and CSEA is an effort to nodify the unit and, by its
ternms, is not a stipulation concerning eligibility nor was it
executed in the context of a representation proceeding.

Mor eover, the agreenent reached by CSEA and DPA represents a

unit nodification not submtted for Board approval. That is,

the agreenent to exclude the tenporary-intermttent enployees

was not submitted pursuant to PERB Regul ation 32781 which permts
petitions based on a showing that the deleted classifications no
| onger exist or based on changed circunstances. (See Regul ation

32781(b)(1).) Rather, in exchange for wthdrawi ng from Board

review unit nodification requests, the parties have agreed as to

how they will view the unit at sone future date, not at the time
the petition was submtted. Inasnmuch as SAFE is not a party to

that agreenent, and inasnuch as that agreenent has yet to becone
effective, SAFE s argunent that the Board should determ ne unit
size exclusive of all tenporary-intermttent enployees is
unper suasi ve.

SAFE's remaining contention is that al
permanent-intermttent enpl oyees not enployed on February 28
shoul d be deleted fromthe unit.® In support of this

argunent, SAFE relies on NLRB v. _New Engl and Lithographi c_Conpany

®Appl yi ng PERB Regul ation 32774, February 28 was the |ast
date of the payroll period imediately preceding the date the
decertification petition was filed.



(st Cir. 1978) 589 P.2d 29 [100 LRRM 2001]. In that case, the
court was faced with the task of determ ning the standard for
voter eligibility of tenporary enployees and adopted a "date
certain" test.

Under that test, an enployee may be fully

aware that his or her enploynment will be

short-lived, but, as long as no definite

term nation date is known and the enpl oyee

was enployed on the eligibility and el ection

dates, he or she will be eligible to vote.
The stated purpose of the date certain test was to dispense with
the difficult task of assessing an enpl oyee's reasonabl e
expectation of continued enploynent. In contrast to the

situation in New England Lithographic Conpany, the enployees here

are not tenporary enployees whose expectations of continuing
enpl oynent are at issue but, rather, they are pernmanent, albeit
intermttent, enployees.

Mor eover, SAFE m sreads the court's test. Borrow ng only
the "date certain"” language, it relies on the court's decision
to support its contention that an enpl oyee nust be enployed on a
date certain, here February 28, in order to be counted anong
eligible voters. Correctly read, the court's test affords no
such support to SAFE s argunent. The "date certain" it
references is a definite termnation date. It renders an
otherwi se eligible tenporary enployee ineligible if he or she

has a definite term nation date. New England Lithographic is,

t herefore, inapposite.



ORDER

Based on the foregoing, ‘ we AFFIRM the Chief's dism ssal of
SAFE' s decertification petition based on an insufficient

showi ng of support.

Chai rperson Hesse and Menber Burt joined in this Decision.
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BACKGROUND

On May 10, 1985, the Association of Staff, Admnistrative
and Fi nanci al Enpl oyees (hereafter SAFE or petitioner) was
requested to Show Cause as to why its petition for
decertification in the above-referenced case should not be
dismssed for failure to denonstrate at |east 30 percent proof
of enployee support in the established unit. SAFE S response
to the Show Cause Oder was filed with the Public Enpl oynent
Rel ations Board (hereafter PERB 6r Board) on May 23, 1985. n
May 24, 1985, the State of California (hereafter state, DPA or
Enpl oyer) and the California State Enpl oyees' Association
(hereafter CSEA) were granted an opportunity to file a response

to SAFE S subm ssion. CSEA filed such a response on June 3,



1985. DPA filed no response. On June 12, 1985, SAFE submtted

a response to CSEA' s response.l
DI SCUSSI ON

Effect of the Tentative CSEA-DPA Agreenent Regarding Tenporary
Intermttent Enpl oyees

SAFE has provided no new facts or persuasive argunent in
support of its contention that all tenporary intermttent
enpl oyees should be stricken fromthe eligibility list used by
PERB to verify SAFE S proof of support by virtue of a tentative
nmeet and confer agreenent between CSEA and DPA. SAFE S

reliance on the Norris Thernador case is msplaced. In

Norris- Thermador, the NLRB establishes the principle that it

wi Il generally honor a binding, signed witten agreenent of al
parties to an election which resolves voter eligibility
issues. In the instant case, no such binding signed witten
agreenent exists, and in fact, the issue of voter eligibility
cannot even be reached unless it is first established that the
decertifying petitioner possesses the support of at |east 30
percent of the enployees in the unit. |

For the reasons outlined in the May 10, 1985 O der To Show
Cause (see . attached, at pp. 2-5), the tentative CSEA- DPA

agreenent does not bar inclusion of the names of tenporary

!See the May 10, 1985 ORDER TO SHOW CAUSE (copy attached
an? incorporated by reference) for additional background
i nformati on.



intermttent enployees on the February 28, 1985 |ist provided
by the Enpl oyer.?
Definition of "Enployed"

SAFE contends that PERB's request for a list of all persons
"enployed . . . as of February 28, 1985" should nean, or be
[imted to, all enployees "working" on February 28. Mre
specifically, SAFE contends that an individUaI, to be included
on the list, nust be working or must satisfy one of the
exenptions specified in PERB s voter eligibility regulation
32728.3 SAFE cites a nunber of National Labor Relations
Board (NLRB) cases in support of its position. NLRB precedent

in this area is multi-faceted and deserves a cl oser | ook.

°l't shoul d be noted that SAFE erroneously contends, in
its May 23, 1985 subm ssion, that an agreenent between CSEA and
DPA to exclude certain tenporary intermttent classes fromthe
bargai ning unit has been "accepted by the PERB." PERB has not
ruled on any such unit nodification request, nor is any such
request pendi ng before PERB.

. ®PERB Regul ations are codified at Cal. Admin. Code,
title 8, section 31001 et seq. Regulation 32728 provi des:

Voter Eligibility. Unless otherw se
directed by the Board, to be eligible to
vote in an el ection, enployees nust be
enployed in the voting unit as of the cutoff
date for voter eligibility, and stil

enpl oyed on the date they cast their ballots
in the election. Enployees who are ill, on
vacati on, on |eave of absence or sabbatical,
tenporarily laid off, and enpl oyees who are
in the mlitary service of the United States
shall be eligible to vote. Miled ballots
may be utilized to maxi mze the opportunity
of such voters to cast their ballots.




It is true that several NLRB cases do spell out that an

n-r

eligible voter must be "enpl oyed and worKki ng. These
rulings, however, were not nade in the context of intermttent
enpl oynment. Instead, they look at such issues as whether a
person already hired by the conpany had begun working at the
actual plant or departnment where enpl oyees were voting (Ceneral

" Chenical Works: Airport Shuttle-Gncinnati v. NLRB) or whether

an enpl oyee who quit the day before the election should be

allowed to vote because he received pay in his termnation

check for two holidays dye him (Roy N. Lot spei ch Publishing
Co.). (N-RBcase lawregarding intermttent and tenporary
enpl oyees is discussed bel ow. ) | ‘

SAFE attenpts to Iimt any exceptions to the "working"
requi rement to categories spelled out in PERB Regul ati on 32728,
but offers no valid support for this argunent. Conplete voter
eligibility requirements are traditionally set forth in an

el ection order, both at PERB and the NLRB.5 Regul ati on 32728

“See CGeneral Chemical Works, 67 NLRB 174 (1946); Roy N.
Lot spei ch " PublTshing Co.,” 204 NLRB 517 (1973),; A rpor
Shuttle-Gncinnati v. NLRB, 112 LRRM 3169 (1983).

®I'n Lot spei ch, supra, the NLRB, quoting Ra-R ch
Manuf act Gring Cor poraftion, 120 NLRB 1444, 1447 (1958),
refterates 1ts principle validating voter eligibility when the
voter is "absent for one of the reasons set out in the
Drection of Election.” PERB Directed E ection Oders under
SEERA have consistently defined voter eligibility by including
the definition that "enpl oyed' means on paid or unpaid status
as of the cutoff date in question. See, e.g., Drected
El ection Oders in previous SEERA cases S (05 50-S, Uit 1,
S-D64-S, Lnit 6; SD70, Whit 12; SD71-S, Uit 10.




does not in any way limt the nunber or type of voter
eligibility provisions which the Board agent can invoke when
ordering an election. On the contrary, the regulation prefaces
all substance with the proviso "unless otherw se directed by
the Board." |

In the instant case, no Drected El ection Oder has been -
issued, as the validity of the decertification petition has not
been established. As stated in the May 10, 1985 Order to Show
Cause, however, PERB has consistently applied its voter
eligibility standards to proof of support lists as well.

The main issue here, however, is not Board agent discretion
under Regul ation 32728, for even if a Board ageﬁt, were to be
limted, as SAFE would have it, to the exact |anguage of 32728,
the controversy is not resolved. The validity of PERB's
established definition of "enployed" as used in that regulation
(i.e., "enployed" neans on paid or unpaid status) remains the
central issue.

SAFE contends that its definition of "enployed" is
consistent with State law. | disagree. Covernment Code
section 18526 defines "enployee" as "a person legally holding a
position in the State civil service." Governnent Code section
18522 defines "position" as "any office or enploynent in the
"state civil service' as the phrase is defined in section 4 of
Article VIl of the Constitution.”" Governnment Code section

18552 defines "intermttent" position or appointnent as "a



position or appointnent in which the enployee is to work
periodically or for a fluctuating portion of the full-tinme work
schedule." Section 3513(c) of the State Enpl oyer - Enpl oyee

Rel ati ons Act (SEERA)® defines "state enpl oyee" as "any civil
servi ce enpl oyee of the state" and goes on to |ist exclusions,
none of which refer to any enployee's tine base. Nothing in
these definitions leads to a conclusion that a person with a
~continuing enploynent relationship with the state is "enployéd"
only on those days s/he perforns work for the state.

Consistent with the Governnment Code definitions of the term
"enpl oyee," PERB has defined "enployed" to nean a person's
status vis a vis the State of California (i.e.,‘does t he person
have a continuing, albeit intermttent, enploynent relationship
with the state or not). PERB therefore requests voter lists
and proof of support lists fromthe enpl oyer which require the
enpl oyer to list every individual who is registered as an
"enpl oyee" in the job classifications in the unit in gquestion.

PERB, as does the NLRB, possesses a w de degree of
discretion in establishing election-related procedures to
safeguard the rights of all parties, with the overall goal of

ef fectuating the purpose of SEERA.7 PERB s definition of

®SEERA is codified at Governnent Code section 3512 et seq.

‘See NLRB v. New Engl and Lithographic Co., 100 LRRM 2003
(1978); Government Code sections 3512, 3520.5(b), 3541.3(1) and

(n).




enpl oyed, as outlined herefn and specified in SEERA D rected
El ection Orders (see footnote 5, infra) is clearly in concert
with applicable statutes and precedent.

For the reasons stated herein, and those outlined in the
May 10, 1985 Order to Show Cause, pp. 6-8, SAFE S position that
"enpl oyed" neans actually working or satisfying one of-  the
exceptions in regulation 32728 is rejected.

Tenporary Enpl oyees

In order to determ ne whether tenporary enployees are
eligible to vote, the NLRB has established a "date certain"
test.® Essentially, under this test, tenporary enployees are
disqualified fromvoting if they have been hirea for a set term
with a definite ternination date.® Applying the test, the
NLRB has al |l owed authorization cards and voter eligibility in
each case where no actual termnation date for the enpl oyee had
been specified, regardless of enployee awareness or other
evidence that the termof enploynent was expected to be

short-1lived.

®See NLRB v. New Engl and Lithographic Co., supra.

°SAFE misconstrues the NLRB "date certain" test. This
test does not relate to the establishment date of a proof of
support or voter list. SAFE correctly contends that "to be
considered in determning the show ng of interest, persons nust
have been enployed on a "date certain” and that the "date
certain for determning eligibility is February 28, 1985."
SAFE, however, incorrectly cites NLRB v. New Engl and
Li t hographi c, supra, as support for this concept.

19See NLRB v. New Engl and Lithographic Co., supra

Trustee of the Stevens Institute, 222 NLRB No. 13 (1976) ; MJ.
Pirolli & Sons, Inc., 194 NLRB No. 37 (1972).

7



The PERB has not adopted the NLRB approach to tenporary
enpl oyees. On the contrary, PERB has generally included
tenporary enployees in bargaining units with regul ar

1 Additional | y, PERB has never placed speci al

enpl oyees.
restrictions on tenporary enpl oyees' voter eligibility.

In the instant case, tenporary enpl oyees as a group are not
at issue. There are, in State service, three time bases for
enpl oyees: full time, part tine and intermttent. In
addition, there are three tenure statuses: permanent, |limted

term (LT) and TAU. 12

Each enployee in State service has both
a tinme base and a tenure status.

It is undisputed that full tinme and part ti‘rre t enpor ary
enpl oyees (LT and TAU) are included in Unit 1 and properly
i ncluded on the proof of support list, provided they were
enpl oyed as of February 28, 1985. At issue in this case are
only such tenporary enployees who nmay also be intermttent.

Intermttent Enpl oyees

As determ ned above, to be "enployed" by the state on

llsee Belnont Elenentary School District (12/30/76) PERB

Decision No. 7, Gossnont Union H gh School District (3/9/77)
PERB Deci sion No. 1I, Shasta-Tehana-Trinity Joint Community
Col lege District (9/22/77) PERB Decrsion No. 31, Dxre
B enmentary sSchool District (8/11/81) PERB Decision No. 171,
Garitorna State unversity (9/22/81) PERB Decision No. 173,

T Vers 0 rforn a 74/ 83) PERB Deci sion No. 290-H,
oniversity or _Calitorma (3/23/83) PERB Decision No. 247b-H,
Davis Joint Unified School District (12/31/84) PERB Decision
NO. 474, ‘

12 T and TAU are separate types of tenporary enpl oyment.



February 28, 1985, a person need only have a conti nui ng

enpl oynent relationship with the state on that date. It is not
necessary that s/he perforned work for the state on that
precise date. Under this determnation all intermttent

enpl oyees (whether permanent or tenporary) on the list supplied
by the state were "enpl oyed" February 28, 1985. The
Legi sl ature found sufficient ties between all internittent

enpl oyees and the state enployer to consider them "enployed."
This is clear fromthe broad definition the Legislature gave
that termin the Governnent Code. For PERB to follow suit,
deem ng the sane enployees to have an enpl oynent tie sufficient
to make themeligible for election participatioﬁ, IS not an
abuse of discretion. Nonetheless, a review of decisions
relating to simlarly situated groups of enployees is
informative.

The NLRB standard for determning voter eligibility of
intermttent enployees requires that such enpl oyees possess a
sufficient continuing interest in their conditions of
enpl oynent. The NLRB has stated that: "Selection of an
eligibility formula . . . depends upon a careful bal ancing of
the factors of length, regularity and currency of enploynent
giving due regard to the industry involved." (Danie

O nanental Iron Co., Inc., 195 NLRB 334 (1972); see also Danie

- Construction Conmpany, Inc., 133 NLRB 264 (1961); Artcraft
D splays, Inc., 262 NLRB 1233 (1982).) Qher state PERB s have




al so established "sufficient interest" formulas for election

participation of enployees with non-regular work schedul es (see
Dane County (Exposition Center-Menorial Coliseun) (Wsc. 1979),
Dec. No. 16946; Phil adel phia School D strict (Pa. 1975) 5 PPER

113.)

The California PERB has decided two cases which involved a
voter eligibility determnation regarding i}regular enpl oyees
based on "established interest in enploynment relations wth thé

District." In Palo Alto Unified School District and Jefferson

Uni on H gh School District (1/9/79) PERB Decision No. 84, the

Board placed all substitute teachers in a bargaining unit, but
det erm ned that‘only those substitutes on the current
substitute teacher list who had taught at |east 10 percent of
pupi | school days in the current or previous school years woul d
be eligible to vote in the election.

In light of the Board' s action in Palo Al to/Jefferson,

supra, it mght be appropriate to apply in the instant case a
simlar "established interest” fornula. In doing so, care nust
be taken to develop a standard which is both based firmy on
Board precedent and admnistratively feasible for the very
large and nulti-operational State of California. .

A formul a which neets these tests would allow intermttent
(both permanent and tenporary) enployee nanmes to be included on
a proof of support list provided such enpl oyees had actually

been conpensated for at |east 10 percent of full-time state

10



enpl oyee hours (a total of 208 hours) during the one year
period inmmediately preceding the filing of the petition. The
one year period, although less than the tine period allowed for

substitutes in Palo Alto/Jefferson, is nost reasonabl e because

(1) proof of support signatures are only valid for one year
prior to the filing of a petition, and (2) State of California
conput er records of enployee_hours of conpehsation are not
regularly available for a period of nuch greater than one year
prior to the date requested. ‘

Concl udi ng that application of such a fornmula mght be
appropriate, | requested necessary data from the Enpl oyer.
Appl yi ng the above-described formula, the size bf t he new
enpl oyer list was 20,973 enpl oyees. (The size of the origina
list was 23,229 enpl oyees.) The nunber of signatures (at | east
30 percent) needed by SAFE to qualify its decertification
petition would therefore have been 6,292. Wen SAFE S proof of
support was checked against this new list, however, their
nunber of valid signatures becane 5, 716. 13

CONCLUSI ON

The size of Unit 1 is 23,229 enﬁloyees as of the date in

question: February 28, 1985. PERB regulations provide that at

| east 30 percent of the enployees in the unit nust support a

13gven checked against the old list of 23,229 names, SAFE
only possessed 5,945 valid signatures — still far short of the
reduced 30 percent figure of 6,292 names.

11



decertification petition. The reason for such a requirenent is
obvious. On the one hand, enployees nust have the opportunity
to renove or replace an exclusive representative. On the other
‘hand, the decertifying petitioner nmust prove that it has the
support of a sufficient percentage of enployees in the unit to
justify the time and noney expended by PERB and ot her parties
on the conduct of an election. The questioh of the size of the
unit is therefore a critical one. No party can be allowed to
artificially alter the size of a unit to serve its own purposes..
As described herein, and in the May 10, 1985 Order to Show
Cause, the inclusion of all enployees enployed in
classifications included in Unit 1 is fully jusiified, gi ven
applicable state law, and is consistent with past practice

under SEERA In view of the Palo Alto/Jefferson deci sion and

the Board's reliance on NLRB precedent therein, it is arguable
that a 10 percent "sufficient interest” fornula should be
applied to determne intermttent enployee eligibility for
inclusion in the proof of support concept. Even under that
standard, however, SAFE does not neet the 30 percent
requirenent.

Based on the foregoing, and the entire record in this
matter, the decertification petition filed by SAFE is hereby
di sm ssed.

An appeal to this decision pursuant to PERB Regul ati ons
32350 through 32380 may be made within 10 cal endar days

12



following the date of service of this decision by filing a
statenent of facts upon which the appeal is based with the
Board itself at 1031 18th Street, Suite 200, Sacranento,
California 95814. Copies of any appeal nust be concurrently
served upon all other parties and the Sacramento Regi onal

O fice. Proof of service pursuant to Regulation 32140 is

required.

JANBJanet E. CARAVAY
Chief, Dvision of Representation

13



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

ASSQOCI ATI ON OF STAFF, ADM NI STRATI VE
AND FI NANCI AL EMPLOYEES.

Enpl oyee Organi zati on, Case No. S-D88-S

(S-SR-1)
and
CALI FORNI A STATE EMPLOYEES CORDER TO SHONCAUSESE
ASSOC!I ATI ON.
Enpl oyee Organi zati on, May 10. 1985

and

STATE OF CALI FORNI A ( DEPARTMENT OF
PERSONNEL ADM NI STRATI ON) .

Enpl oyer.

The Association of Staff. Adm nistrative and Fi nanci al
Enpl oyees (hereafter SAFE or petitioner) is hereby requested to
SHOW CAUSE as to why its petition for decertification in the
above-referenced case should not be dismssed for failure to
denonstrate at |east 30 percent proof of enployee support in
the established unit.

BACKGROUND

On March 29. 1985. SAFE filed a petition to decertify the
California Stafe Enpl oyees' Association (hereafter CSEA) in
state Unit #1 (Admnistrative, Financial and Staff Services).
SAFE indicated in its petition that the size of Unit #1 was
approxi mately 21. 000 enpl oyees. On April 18. 1985. the State



of California (hereafter DPA or enployer) filed with the Public
Enpl oynent Rel ations Board (hereafter PERB) Sacranmento Regi ona
Ofice a list of all persons enployed in Unit #1 as of

February 28. 1985. The list contained 23,229 nanes.

On April 26. 1985. SAFE, in a letter to PERB, clarified its
position regarding what the conposition of Wit #1 should be
for the purpose of verifying SAFE S proof of support.
Essentially. SAFE maintains that (1) all "other intermttent”
enpl oyees (also referred to as tenporary intermttent, TAU or
l[imted term enpl oyees) should be excluded, and (2) all
permanent intermttent personnel who were not actually working
on February 28. 1985 should also be excluded. SAFE estinmates
that each of these two exclusions would elimnate approxinmtely
2.000 people and thus takes the position that the correct unit
size for purposes of verifying proof of support is 19.200
enpl oyees.

On May 3, 1985. CSEA filed with PERB a list of nanes and a
position statement which indicated that there may be as many as
3.994 additional enployee nanmes left off the enployer's Apri
18 list in error.

DI SCUSSI ON
PERB Regul ati on 327701 provides that an enployee

organi zation may file a petition to decertify an excl usive

'PERB Regul ations are codified at Cal. Adnin. Code,



representative in an established unit. This regulation also
requires the decertifying petitioner to file proof that at
| east 30 percent of the enployees in the established unit
support its petition. It is of initial inportance, therefore,
to clarify the conposition of the established unit.

It is undisputed that both permanent intermttent enployees
and tenporary or "other" intermttent enployees are nenbers of
Unit #1. These enployees are enployed in job classifications

placed in Unit #1 by the PERB in 1980. (See Unit Determ nation

for the State of California (11/7/79) PERB Decision

No. 110-S.) | specifically discussed with the enployer the

title 8 section 31001 et seq. Regulation 32770 provides, in
pertinent part:

32770. Petition.

(a) A petition for an election to decertify
an -exi sting exclusive representative [nh_an
established unit nmay be filed by a group of
enpl oyees wthin the unit or an enpl oyee
organi zation. The petition shall be filed
with the regional office utilizing forns
provided by the Board.

(b) The petition shall be acconpanled by
proof that at |east 30 _percent {he
enpl oyees in_the established unit eit unit either:

(1) No longer desire to be represented
by the incunbent exclusive
representative; or

(2) Wsh to be represented by anot her
enpl oyee organi zati on. (Enphasi s added.)



inclusion of intermttent enployees on the lists of eligible
voters in the initial state representation elections held in
1981. In addition to the 1981 voter lists, their nanes have
al so been included both on proof of support l|ists and voter
lists in all runoff, agency fee and decertification

el ections. 2

The current witten agreenment between CSEA and
the enployer (termJuly 1, 1984 through June 30, 1985) contains
provi sions which apply to intermttent enployees.

SAFE argues that CSEA and the enployer, on March 4, 1985.
jointly agreed to renmove certain tenporary intermttent
personnel fromunit 1, and that therefore the names of these
enpl oyees should not appear on any list used to determ ne
adequacy of SAFE S proof of support. Wiat SAFE fails to note,
however, in its position statement of April 26, is that this
stipulation by CSEA and DPA takes effect when and if CSEA
ratifies a 1985 contractual agreenent negotiated between the
enpl oyer and CSEA. No such agreenent is yet in existence.

On March 29. 1985, the date of the filing of SAFE S

petition, the intermttent enployees in question were al

’Subsequent to the 20 initial elections. PERB has
conducted the follow ng elections covering state enpl oyees:

3 runoff elections in units 6. 18 and 19
2 decertification elections in units 6 and 10

8 agency fee elections inunits 1. 4. 10 (2), 11. 16. 19
and 20 :
4



included in the established Unit #1. PERB regulations clearly
require that any decertification petition nust be filed for the
established unit and that proof of support for any such
petition must conprise at least 30 percent of the established
unit. PERB had no choice but to request the enployer to
include the names of these intermttent enployees on the
February 28 list of Unit #1 enployees used to -check SAFE S
proof of support. Assumng that SAFE is correct in estimating
the nunber of these enployees at 2.000. the addition of their
names increases SAFE' S unit size estimate from 19.200 to
21,209.@ SAFE does not have a sufficient nunber of valid
proof of support signatures to conprise at least 30 percent of

a unit of 21.200 enpl oyees.4

SAFE al so takes issue, in regard to the pefnanent
intermttent enployees, wth thé basi s on which the enpl oyer
chose to place names on its proof of support list of enployees
submtted to PERB on April 18.

PERB Regul ation 32774 provides, in pertinent part:

(a) Wthin 20 days of the date the
decertification petition is filed with the

SPERB. at this witing, does not possess information as
to the exact nunber of enployees in the classifications in
guesti on.

“At least 30 percent of a unit of 21.200 enpl oyees equal s
6,360 valid signatures.



regional office, the enployer shall file
with the regional office an al phabetica
list, including job titles or
classifications, of enployees in the
established unit as of the last date of the
payrol |l period inmediately preceding the
date the decertification petition was filed,
unl ess otherwi se directed by the Board.

Based on this regulation, the PERB Sacranento Regi ona
Ofice requested that DPA "[f]ile with this office . « . a_ list

of nanmes of all_ persons_enploved jin _the unit _in _guestion as_of

‘February 28, 1985." (Enphasis in original.)

SAFE argues that "enployed . . . as of February 28. 1985"
nmeans "working" on that date and estimates that the list, which
includes all permanent intermttent enployees of the state,
therefore contains approximately 2.000 namnes whi ch shoul d be
del eted because these enployees did not work
February 28. 1985. SAFE offers no basis for its figure of
2,000 narmes.

The definition of "enployed" has never meant "working"” in
PERB' s entire history of representation case handling under the
State Enpl oyer Enpl oyee Rel ati ons Act (SEERA).5 Not only has
this definition not been limted to "working,"” it has included
Ienployees not working who were on both paid and unpaid status.

PERB Regul ation 32728 provides:.

Voter Eliqgibility. Unless otherw se
directed by the Board, to be eligible to

vote in an election, enployees nust be
enpl oyed in the voting unit as of the cutoff

°SEERA is codified at Governnent Code section 3512 et seq
6



date for voter eligibility, and still

enpl oyed on the date they cast their ballots
in the election. Enployees who are ill, on
vacation, on |eave of absence or sabbati cal
tenmporarily laid off. and enpl oyees who are
in the mlitary service of the United States
shall be eligible to vote. Miiled ballots
may be utilized to nmaximze the opportunity
of such voters to cast their ballots.

PERB has consistently applied these voter eligibility
standards to lists it has requested fromenployers in order to
verify proof of support.

Under SEERA, fromthe initial proof of support lists and
voter lists requested by PERB in advance of the 1981 el ections
t hrough each subsequent list utilized in conjunction with
runoff elections, decertification elections and agency fee
el ections, "enployed" has included all enployees enployed in
classifications contained in the unit in question.$
"Enpl oyed" has consistently defined a person's status vis a vis
the State of California (i.e. an enployee v. not an enpl oyee),

rather than distinguishing whether or not the individual was

°See. for exanple. Septenber 1981 Notice of Runof f
El ections, which provided:

Al civil service enployees of the state who
are enployed in the job classifications
listed on this Notice as INCLUDED in Unit 6.
Unit 18 or unit 19 are eligible to vote in
the runoff el ection. .

The Notice goes on to enunerate the specific exceptions, anong
which are the various statutory exclusions and conditions
relating to persons holding nore than one appointnent. The
Notice also spells out the conditions of PERB Regul ati on 32728.
cited above. :

7



actual ly working, was on paid status but not working or was on
unpaid status as of the date in questionf7 Thus, an enpl oyee
included on a PERB-requested proof of support or voter |ist
m ght have been at work on a particular cutoff day. or night
have been on paid vacation or sick |eave, or mght have been on
various sorts of unpaid status (e.g. maternity |eave, nedical
| eave, intermttent status-currently not working, etc.).

Specifically with regard to intermttent enployees, then,
the consistent past practice under SEERA has been to include
all such enpl oyee nanes on any proof of support list or voter
list provided by the state enployer to PERB. The enpl oyer
therefore acted correctly in including the nanmes of all
intermttent enployees on the proof of support |ist requested
by PERB in the instant case. This practice is a sound one and
is based solidly on PERB regul ations and past practice under
other statutes.® No adequate justification for deviation
fromthis practice in the instant case has been presented.

Let us assunme for the sake of argunent, however, that PERB

were to look at intermttent enployees as a group in this case.

'See Directed Election Orders in previous SEERA cases
(e.g.. SO550S. Wit 1; SD70-S. Wit 12: SD71-S. Wit 10)
a | of which specify that "enpl oyed" neans on paid or unpaid
status as of the cutoff date In question.

8PERB al so adninisters the Educational Enpl oyment
Rel ations Act (EERA), codified at Governnment Code section 3540
et seq.: and the H gher Education Enpl oyer Enpl oyee Rel ations
Act (HEERA), codified at Government Code section 3560 et seq

8



setting up and applying criteria to determ ne which of these

enpl oyees denonstrated an established interest in enployment
g
relations with the State of California. Per haps we woul d

conclude that all intermttent enployees who had not worked at
| east several days in either the last year or each of the |ast
two years inmmediately preceding the filing of the petition do
not show this established interest and should therefore not be
included on a list used to verify proof of support. Perhaps we
woul d deci de upon even nore stringent requirenents. Certainly,
however. PERB woul d not conclude so narrowy as to find that
any intermttent enployee who had not worked in February 1985.
regardl ess of his or her work history and expectancy of future
wor k, should be excluded fromthe Iist.

It is helpful that DPA has provided PERB with the
informati on PERB would need if all intermttent enployees who
did not work in February 1985. were to be elimnated fromthe

list. As of February 28. 1985 there were 2,872 pernanent

The National Labor Relations Board has distinguished
eligibility to vote in a representation election from
menbership in a particular unit based on a determnation as to
whi ch enpl oyees possess a sufficient continuing interest in
wor ki ng conditions to entitle themto vote. (See Danie
Construction Co. Inc. (1961) 133 NLRB 264. 48 LRRM 1636. in
whi ch all enpl oyees who worked in the qualifying payroll period
plus those who worked 30 days within the last 12 nonths or
45 days within 24 nonths including sonme within the |ast
12 nonths were eligible to vote; Juliard School (1974) 208 NLRB
153, 85 LRRM 1129, in which all stagehands who worked at | east
five days in a tw year period were eligible to vote.

9



intermttent and 2,057 other intermttent enployees enployed by
the State of California in job classifications included in
Unit 1. O these. 956 pernmanent intermttent and 782 other
intermttent enployees (total 1738) did not work in February
1985. If the nanes of all 1738 were to be subtracted fromthe
proof of support list, the size of the list would be reduced to
21,491 nanes. SAFE does not have a sufficient. nunber of valid
proof of support signatures to conprise at |east 30 percent of
t hese 21,491 nanes. 1o

Because SAFE S proof of support falls short even when an
unrealistically narrow standard which elimnates |arge nunbers
of intermttent enployees fromthe list is applied, there
appears to be no need in this case to reach the issue of
whet her sone intermttent enployees should be elimnated due to
their lack of an established interest in their enploynment
relations with the State of California. Because of the facts
of this case, it also appears unnecessary to reach the unit
conposition issues raised by CSEA

In light of the above. SAFE is directed to SHONCAUSE as to
why its petition for decertification should not be dism ssed.
F'act ual assertions by SAFE nust be support:ad by decl arations
under penalty by perjury, by wtnesses with personal know edge

of the facts a_lsserted t her ei n. Al declarations submtted

1At least 30 percent of this "unit" of 21,491 enpl oyees
equal s 6448 valid signatures.
10



shoul d include facts showi ng the basis of the wtness's
personal know edge, and should indicate that the witness, if
called to testify, could conpetently testify about the acts
asserted. If the facts asserted are reliant on a witing, a
copy of the witing nust be attached to the declaration and
authenticated therein. SAFE S statenent and supporting
materials nmust be filed with PERB' s Sacranmento Regional Ofice
1031 18th Street, Suite 102, Sacranento, California 95814, no

later than Friday. My 24. 1985. Service and proof of service

on all parties pursuant to PERB Regul ation 32140 are required.

By:

E. CARAVAY
-Chief, Dvision of Representation
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