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Appearances; California Correctional Peace Oficers Association
by Lawence J. Friedman, Attorney, for Anthony J. Cal cote;

Lester L. Jones, Gaduate Legal Assistant, for State of
California (Departnent of the Youth Authority).

Bef ore Hesse, Chairperson; Jaeger and Morgenstern, Menbers.

DECI S| ON_AND ORDER

HESSE, Chéirperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed
by Ant hony J. Calcote to the proposed decision, attached
hereto, of a PERB adm nistrative |aw judge dism ssing his
charges that the State of California (Departnent of the Youth
Aut hority) violated the State Enpl oyer-Enpl oyee Rel ations
Act . !

The Board has considered the proposed decision in |ight of

the exceptions and the entire record in this matter, and

1SEERA is codified at Government Code section 3512 et seq.



affirms the rulings, findings, and conclusions of the

adm ni strative |law judge and adopts his proposed O der.
Accordingly, the unfair practice charge in Case No. LA-CE-144-S
is DISMSSED in its entirety.

Menbers Jaeger and Morgenstern joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

ANTHONY J. CALCOTE,

Unfair Practice
Case No. LA-CE-144-5S

PROPOSED DECI SI ON
(6/ 7/ 85)

Charging Party,
V.

STATE OF CALI FORNI A" ( DEPARTMENT OF
YOUTH AUTHORI TY),

Respondent .

Nl N Bt A e Yt

Appearances; Lawrence J. Friedman, Attorney, California
Correctional Peace Officers Association, for Charging Party;
Lester L. Jones, Department of Personnel Adm nistration, Legal
Division, for Respondent.

Before Gary M. Gallery, Admnistrative Law Judge.
STATEMENT OF CASE

In this case, after election as officer of a union, an
empl oyee's request for a shift change was denied, he was then
transferred from one unit to another, and his later request for
retransfer was denied.

PROCEDURAL _ HI STORY

On June 1, 1984, Anthony Calcote filed the instant unfair
practice charge against the State of California, Department of
Yout h Authority. In essence, M. Calcote charged that he
requested a shift change on February 26, 1984, he was informed
that it would be granted. On March 13, 1984, he was elected
vice president of the local CCPOA chapter, and was thereafter

denied the shift change. On March 28, 1984, he was transferred

Thi s Board-agent decision has been appeal ed to
the Board itself and is not final. Qilytothe
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




to another nore stressful unit within the facility. He alleged
that his activities with CCPOA are being held agai nst hi m and
alleged a violation of Government Code section 3519(a).11 In
response to a PERB agent's investigation the charge was anmended
on August 29, 1984. The amendnent, filed by the California
Correctional Peace Oficers Association (CCPOA), on behalf of
M. Calcote, alleges that the enployer wongfully transferred
Calcote to the high stress Marshall Unit of the Southern
California Reception Center and dinic just two days after

gai ning knowl edge that Calcote had been el ected vice president
of the local CCPQOA chapter, and that the enpl oyer has
wongfully refused to transfer Calcote off the Marshall Unit
pursuant to his request. The anmendnent alleges that the
initial transfer and refusal to transfer him back are reprisals
for protected activities under CGovernnent Code section

3519(a). A conplaint, incorporating the charge and anmendnent

was issued on Septenber 20, 1984. On Cctober 9,

'Section 3519 provides that it is unlawful for the state
to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

The State Enpl oyer-Enpl oyee Rel ations Act (SEERA or Act) is
codified at CGovernnent Code section 3515 et seq. I
references are to the Governnent Code unl ess otherw se noted.



1984, a notion for partial dismssal and an answer were filed
by respondent.2 The answer denied violati'on of the SEERA,
admtted and denied facts and raised affirmative defenses that
will be considered el sewhere in this proposed decision. An
informal settlenent conference was held on Novenber 1, 1984,
Wi thout success. The formal hearing was held on January 24 and
25, 1985. Posthearing briefs were filed and the matter
submtted on April 29, 1985.

FI NDI NGS OF FACT

The State of California, Department of Youth Authority is
the enployer within the neaning of CGovernnent Code section
3513(i). Anthony Calcote is a youth counselor and an enpl oyee
within the meaning of section 3573(c).

The Sout hern REception Center and dinic (SRCC) is a
facility within the Departnment of Youth Authority and is
| ocated at Norwal k, California. As the name inplies, it serves
as a reception facility for youths who have been nade wards of
the Youth Authority. The facility provides diagnostic services
for youths conmtted by a superior or juvenile court and also
operates an intensive treatnent program (I TP) called the

Mar shal | program

The partial dismissal addressed allegations in the
charge pertaining to M. Calcote's nedical condition arising in
1983. At hearing, the notion was granted insofar as any
finding of unlawful conduct on the part of respondent regarding
such event.



On the diagnostic side, wards are initially given an
orientation and pre-screening. After a week or two, they are
then assigned to one of six live-in units. These units,
desi gned to house 50 wards, are often over crowded, reaching as
high as 67 wards. After a conplete diagnostic study, taking
three to six weeks, the wards are then presented to the
Yout hful O fenders Board for referral to other institutions,

i ncl udi ng, possibly, the Marshall program

The Marshall program in existence for about 8 years, is
designed for 40 wards, and provides intensive treatnent in a
long-term residential setting for psychotic and suicida
yout hs.

Enrique Aguilar is the superintendent of the facility. The
assi stant superintendent is Ken Pack. Aside fromthe clinical
staff, reporting to the assistant superintendent fromthe
di agnostic side are the managers, nore specifically called
treat nent team supervisors. Each treatnent team supervisor is
responsible for two units, called sister units.

Janes Richardson was at all tines pertinent hereto, the
treatnent team supervisor for the Sutter and Drake Units. A
senior youth counselor is in charge of each unit. Reporting to
Ri chardson in February and March 1984 were two senior youth
counsel ors, OGmen Jackson (Sutter Unit) and Thomas Aycock (Drake
Unit). The senior youth counselors provide direction to youth

counselors who are the on-line staff working with the wards.



There are two youth counselors on the norning shift,

two on the

evening shift and one youth counselor on the night shift.

The WNar shal

job description is the same as those for

side.®

program al so enpl oys youth counsel ors, whose

t he di agnostic

Because of the intensive nature of the program there

3The job description describes typical tasks as:

Trai ns, counsels and supervises wards in
their daily living and activity prograns;
devel ops and inplenments constructive
prograns for periods of tinme when wards are
not in a school or vocational work program
provi des a pl anned, schedul ed, casework
program of individual counseling for a case
| oad of approximately ten (10) wards;
assists in the diagnostic classifying of
assi gned wards and devel opi ng appropriate
treatment strategies; conducts small group
counseling and activity prograns wth

assi gned intensive case |oad; participates
in large group counseling session conducted
during work shift; comrunicates and
coordinates with other institutional staff
about observations, inpressions and work
with assigned wards: repares witten
progress eval uations, treatnent sunmaries
and other reports required by the
institution and the Youth Authority Board;

i npl enents part of treatnent plans devel oped
by the treatnment team to which assigned;
presents diagnostic and treatnent

I nformati on about assigned cases at
schedul ed case staffings; nmay present

assi gned cases to the Youth Authority Board,
assists in planning and carrying out
prograns of recreation, intranural sports,
and other activities; trains wards in

cl eanl i ness, personal hygi ene groom ng;
participates in in-service training
sessions; orders materials and supplies
necessary for the operation of the unit;
mai nt ai ns custody and necessary discipline;
and prepares reports.



are five staff nenbers on each of the norning and evening
shifts and one at night. The higher ratio of staff to wards at
Marshal | is because they provide nore treatnent, conduct |arge
and small group counseling, famly counseling, bio-feedback and
other treatnment for the wards.

Anthony Calcote is a youth counselor at the SRCC. He has
been with the Youth Authority for over seven years. Prior to
his transfer to SRCC, as a youth counselor in 1980, Calcote was
a group supervisor at the Nellis Center. Even after his
transfer to SRCC, Calcote volunteered coaching at Nellis during
his off-work tinme. Calcote was on industrial disability |eave
in July, August and Septenber 1983.4

In February 1984 Cal cote was working the relief shift
between the Sutter and Drake Units. This position covers the
days off of other counselors. Calcote worked three days a week
at the Sutter Unit and two days a week at the Drake Unit.

Cal cote's schedul ed days off were Thursday and Friday.

Calcote's relief position was one of six regular full-tine
positions at the Sutter Unit. Another position was held by a
M. Radillo, who worked the 5:45 a.m to 1:45 p.m shift.
Radi |l o' s days off were Wdnesday and Thursday.

A menorandum of understanding with the CCPOA requires the

“I'n May 1984 Cal cote obtained a Wrker's Conpensation
Appeal s Board Award for cardi ovascul ar asttrointestinal and
"psyche" injuries leading to high blood pressure.



facility to give enployees 14 days notice of any assignnent
change. To neet this requirenent, and to publicize the shift
staffing for a nonth in advance at Sutter and Drake, the senior
youth counselors in the sister units work up a schedul e and
wi th Richardson's concurrence, post the schedule by the
fifteenth of each nonth. Unforeseen circunstances will require
a revision to the schedule that is finalized by the end of the
month. For February 1984 Radillo and Cal cote were shown on the
shift assignnents set forth above.5

Radill o was sick and off work on February 18 and 19, he
returned to work on February 20 and 21, and then was off on his
schedul ed of f days February 22 and 23. Sonetine during this

period Radillo notified Ri chardson that he would be off on

extended il | ness. He was scheduled to be off on vacation for
t he bal ance of the nonth. It was not known when he woul d
return.

Cal cote first approached Gaen Jackson about noving into
the position held by Radillo. He nentioned he wanted to spend
evenings wth his son. She told him she had no problemwth
the change. Jackson testified that Richardson also indicated
that there was no problem As treatnent team supervisor
R chardson had the final say on shift assignments. Aguilar was

not involved in any shift assignnents.

°Al11 date references are to cal endar year 1984 unl ess
ot herwi se not ed.



On February 26 Calcote submtted a witten request to
Ri chardson for placenent into Radillo's vacant position at
Sutter. He wote that he felt his presence would bring nore
stability, harnony, and security to the Sutter team He
indicated his ability to change immediately, and requested a
response in witing.
Ri chardson responded in witing on February 27. He stated:
Due to the sudden departure of M. Radill o,
we have on a tenporary basis noved youth

counsel or Mendoza into his shift for the
mont h of March. Your interest in the shift

will be considered as we evaluate both unit
needs in preparation for filling

M. Radillo's position on a nore pernmanent
basi s.

Mendoza was put into the position, said Jackson, because he
had days off the sane as the vacancy and there would be |ess
i npact on ot her personnel. If Calcote were placed into the
position, it would have affected another person in either unit
as the Calcote position was the relief position betmeen t he
sister units. Also, if Calcote had been put into the position,
then a magjority of the remaining positions at Sutter would have
been black.6 There would then be only one white nale at the
Sutter Unit. Mendoza did not need a 14-day notice as he was
already on the norning shift. Thus, his placenent affected no

ot her enpl oyees and gave them an additional Hi spanic.

®The ethnic popul ation is about 35 percent black and
33 percent Hispanic.



Aycock testified that Mendoza's classification was that of
a limted termenployee. He did not have permanent full-tine
status and was nore flexible. Because Mendoza's work schedul e
coincided with Radillo's it was easier to place Mendoza into

7 Al so, they were attenpting to neet an ethnic

that slot.
standard'by adding a Chicano to the unit. The schedul e was
made up the |ast week of'February.

Ri chardson also testified that Mendoza was placed into the
Radill o position in March because his work schedule was the
same. \Wile evidencing uncertainty about where Mendoza had
been in February, Richardson testified that Mendoza, who had
previously been an intermttent enployee, was not at the
institution for several nonths prior to February, but returned
that month as a limted term enployee.® R chardson said
Mendoza had worked for him before and as a limted term
enpl oyee would provide nore stability to the position and was
therefore a good choice to fill in for the Radill o vacancy.

Aycock testified that Mendoza had originally been schedul ed

(prepared in md-February) for the limted termslot on the

‘Mendoza's classification is within the unit covered by
t he menorandum of understanding and would be entitled to 14
days notice of schedul e change.

8Around this tinme the facility conmmenced a classification
of limted termenpl oyees. Wereas intermttent enployees and
part-tinme enployees are limted to under 40 hours wthout a
regul ar work schedule and on an as needed basis, the limted
term enpl oyee may be hired on a regular schedule for up to six
nont hs.



March schedul e. Docunentation submtted by the departnent for
that nonth shows Potts in the S31 (tenporary) slot having the
sane shift and days off as the Radillo slot.

The El ection

Cal cote testified that on March 13 he was el ected vice
president of the |ocal chapter of the CCPOA. There is no
evi dence of any prior enployee organizational activity by
Cal cot e.

Hector Rodriquez, a youth counselor at Marshall, had served
for some tine as both president of the |ocal chapter and as
chief job steward. |In March 1984, Rodriquez secured approva
of a transfer to the Washington Ridge facility in Northern
California. Rodriquez testified that the election for officers
was nore a confirmation by the chapter board of directors on
nom nations put forth by the president. As to the timng, and
thus notice to managenent at the facility of the new officers,
his testinony differs fromthat of Calcote, Robert Collier and
Ruben G lbert. Rodriquez testified that the election was held
on March 8, and that the next day he went to Aguilar's office
and told himthe results of that election. He told Aguilar
that Cal cote was going to be vice president, Glbert was to be
president and that Collier was to be job steward. Mrch 9 was
his last day at the facility, he said, and on that day all his
duti es passed on to others.

Cal cote and G lbert testified that the election was held on

March 13. Collier testified that it was on March 14.

10



Aguilar said that Rodriquez did tell himthat Collier would
be taking Rodriquez® place as job steward when he came in to
say goodbye around March 9, but denied that Calcote's nanme was
mentioned in that conversation. The first tinme he knew of
Cal cote's position with CCPOA was at the March 26 neeting which
is described |ater.

Further confusion on the issue is presented by CCPOA s
notice regarding the election. By nmeno on the chapter
| etterhead, dated March 16, 1984, G lbert notified CCPOA
menbers that he had taken over as president, Calcote had been
confirnmed as vice president and Collier would handl e enpl oyee
grievances. Despite the date typed, Glbert testified that the
meno had been typed on March 14 and that he delivered it to the
superintendent's office on March 14. The March 16 date was an
error, he said. The superintendent's secretary placed the
docunent in her in-comng mail when he delivered it to her, he
sai d.

Emma Moretz, secretary to the superintendent, testified
that the March 16 letter from Gl bert was date stanped on
April 4, 1984, in the lower right hand corner, and that her
practice was to date stanp any docunent comng into the
superintendent's office on the day she received it. Thus, her
records indicate that the superintendent's office received the
docunment on April 4, 1984, (indeed the copy provided by

charging party's counsel had the date stanp in that place.)

11



Finally, by meno dated March 15, 1984, Arthur Nettles, the
Depart nent of Youth'Authority's Equal Enpl oynment Opportunities
Di vi sion Manager, wote to Collier regarding Collier's status
as EEO Counselor. Nettles' office is in Sacranento. Because
Nettles had |earned on March 14, 1984, that Collier had becone
job steward for CCPOA, Nettles advised Collier that he could
not hold both positions. The docunent indicated a copy was to
go to Aguilar.

The inconsistency of charging party' s evidence on the
preci se date of the election undermnes the credibility of both
Rodri quez and Cal cote. Rodriquez on the one hand testified
that that election took place on March 8. On March 9, he said
he told Aguilar of Calcote's election. Calcote, however, said
that he was elected on March 13. On March 14 Cal cote said he
told Jackson of his election because he thought she would be
proud of him He thought she would be surprised as he "wasn't
running for anything.” Had Calcote been in the running on the
8th, and elected then, why would he wait until March 14, five
days later, to relate his election to Jackson?

Rodri quez, who was brought in fromhis assignnment in
Northern California, appeared later at the hearing and thus did
not hear the testinmony of his fellow enpl oyees. He knew the
issue in this case, however, and related on the stand, that
first he told Aguilar of Calcote's election. This is

questionable since Calcote was only to serve as vice president

12



while others, Glbert and Collier, were to serve in nore direct
functioning roles as president and job steward. Thus, | do
not credit Rodriquez over Aguilar regarding what was said on
March 9. Therefore it is found that Rodriquez did tell Aguilar
that Collier was going to be job steward, but made no nention
of Calcote's position.

As to the March 16 letter, | credit Mretz over Gl bert.
In the face of a typed letter dated March 16 and date stanped
as received April 4 in a manner consistent w th business
practice and contenporaneous with the event as to when
recei ved, chérging party would have a finding drawn that the
letter was delivered on March 14. This contention is nore in
keeping with a contrived design to place know edge on the part
of managenent of an event that coincides with the March 14
scheduling regarding the April schedule. Because of this
i nherent inconsistency in the testinonial and docunentary
evidence, | find that charging party has failed to establish
know edge by a preponderance of the evidence as it was
obligated to do. PERB Regul ation section 32178.

Insofar as the Nettles' letter is concerned, the
acknow edgenent on March 15 by a Sacranento based enpl oyee of
the departnment that Collier was elected to serve as job steward
is consistent with Aguilar's acknow edgenent of receiving that

information on March 9 from Rodriquez. It serves no basis for

13



finding that Calcote's election was |ikew se known to Aguil ar,
Ri chardson or Aycock

Calcote testified that on the norning of March 14 Jackson
told himhe had gotten the position. Later he testified that
t hose were not her exact words but he did have that
i npression. He told her about being elected to the vice
presi dency of the CCPQA. Cal cote thought that she would be
surprised as "he really wasn't running for anything". They are
friends, he said, and he thought she would be "proud of hint
At 11:00, he said, Jackson said she was neeting with R chardson
and Aycock. That afternoon Aycock told himthat he did not get
the position he had requested, but gave no reason for the
deni al .

Cal cote further testified that M. Martinez, another youth
counselor, told himthat sanme day that Ri chardson stopped him
on the way in and told himthat he, in fact, was going to get
the shift. Mrtinez had told Cal cote previously that he was
going to get the position. (Martinez was working the 2 p.m -
10 p.m shift at Drake in March.)

Jackson testified that she thought she |earned of Calcote's
el ection as vice president sometine in February. First,

Collier told her he was going to take over as job steward and
|ater Calcote told her that he was going to be vice president.
However, she said, the fact of his election was not known while

she was involved in scheduling. Nor was the fact that the

14



CCPQA el ections had taken place discussed at the neetings with
Aycock and Ri chardson when scheduling was being done. She was
not cross-exam ned on the scheduling neetings.

Wi | e Jackson was wong about |earning of Calcote's
el ection as early as February, | found her to be credible in
her testinony generally. Cbviously a friend of Calcote's, and
supportive of his role as a youth counselor, her denial of any
di scussions of Calcote's election at the scheduling neeting
appeared truthful. It is found that Jackson did not carry the
fact of Calcote's election into the neeting on March 14
regardi ng schedul i ng. Both Ri chardson and Aycock testified
that the neeting did not involve a discussion of CCPOA
el ections.

Calcote was left on the sane relief schedule for April that
he had occupied for February and March. This tinme, however,
Mendoza was returned to the S31 (tenporary) slot and Marti nez,
who had been at the Drake Unit, was noved into the Radillo
slot. Thus the Sutter Unit had two Hi spanic enpl oyees, working
the sane shift and with the sanme days off.

The next day, (after the election) Calcote testified,
Jackson told him she did not know why he did not get the
position.9 He spoke to Richardson and was told that

Ri chardson wanted a Chicano in the position.

°The March schedul e shows that Calcote was off on that
day.

15



On March 21 Calcote wote to Richardson asking for an
answer in witing as to why he did not get the position. This
followed a neeting wth Assistant Superintendent Pack at
Cal cote's request. Calcote thought the reasons were other than
havi ng Chicanos on the unit. Pack called Richardson in and
asked why the request was not granted. Richardson told them
both that he wanted a Chicano in the position and Pack said
that was the way it was going to be.

By way of show ng disparate treatnent, Calcote testified
that John Gijalva was given a shift change because his wife
was having a baby. Calcote told Jackson that he wanted the
shift change to spend evenings with his son as he was a single
parent, but he did not convey that fact to Richardson in his
witten February 26 request for shift change. Calcote did not
know any ot her enpl oyees who were single parents.

Aycock testified that at a March 14 neeting it was deci ded
to place Martinez in the Radillo slot because he was a
full-tinme budgeted enpl oyee. Mendoza was placed back into the
S31 slot. The reason, said Aycock, was Mendoza was a limted
term enpl oyee and as such did not lend the desired pernmanency.
As a limted termenpl oyee, he could be termnated if the head
count of wards dropped. By placing Mendoza in the S31 slot
they maintained the flexibility of his classification and

Marti nez then gave them the desired pernmanency.

16



Aycock was not aware of the election outcone and there was
no di scussion of CCPOA. The final decision was nade to cause
the | east anount of inpact on enployees. In fact, Martinez did
have a shift change as he had worked the 2:00 - 10:00 p. m
shift at Drake the nonth of March (and February).

As a result of the new schedule, the permanent staff at
Sutter consisted of three black males, a black female, a
Chi cano, and a white male. They also had Mendoza at the Sutter
Unit in the limted termposition. At the Drake unit they had
four blacks, a white male and a white female. Al so at Drake a
Spani sh case worker, who served as translator, worked from an
office at the unit. She was visibly present and net wth the
war ds, said Aycock, and did contribute to the ethnic needs.

In May Mendoza was assigned to the Drake Unit.

The schedule for May was prepared within the first two
weeks of April and was posted by the m ddle of that nonth.
Martinez was scheduled for the S2 (Radillo) slot. Aycock said
they found out in the |ast week of March that Martinez was to
be pronoted and was to go to the YTS effective May 1. Jackson
was pronoted to treatnent team supervisor and Gijalva had
requested a change in classification fromregular to
intermttent enployee. Richardson said he approached the
adm ni strati on because of the |arge nunber of personnel changes

that occurred. King, a black limted termenpl oyee, was pl aced

17



in the Radillo slot. Calcote was not considered because
effective April 16 he was transferred to the Marshall Unit.
King filled the S2 slot for one nonth.

I n June Fernando Juarez canme to the Sutter Unit and filled
the slot held by King. Stiggers, a black female, canme fromthe
Pico Unit and helped fill the ethnic needs. Juarez had been
selected in early April or May but it took sone tine before
they could get himto the Sutter Unit. Juarez was desired
because of his good history in working with gang problens as he
had experience as the institutional ganme coordi nator and had
ext ensi ve knowl edge of the ward popul ation.

The Col e Transfer

TimCole is a youth counselor who for the last five years
worked at the Marshall program For two years prior to that he
was at the Ventura facility, where for six nonths he worked in
the receiving side and the renainder in the intensive treatnent
program Cole, who is white, was transferred to the Sutter
Unit in April 1984. Cole said that about a nonth before he was
transferred, his caseload was reduced and he suspected
sonet hi ng was happening. Aguilar told himthat he was to be
transferred to the diagnostic side. " Cole filed a grievance on
the transfer as he disagreed with the explanation. The reasons
given were that it would enhance his education at the facility,
and that it was consistent with Aguilar's goal to nove staff

menbers fromthe Marshall side to the diagnostic side. Cole
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believed that his six nonths experience in the receiving unit
at Ventura was sufficient education. There were other
counselors at the Marshall site with nore seniority, said Cole,
including Del bert Jackson, Larry Floris and Bill Lewis. Cole
also testified that two other people were transferred fromthe
Marshall Unit to the diagnostic side, and he was under the
i npression that the sanme nunber of people transferred to the
Marshall Unit fromthe diagnostic unit. Cole said he was the
only white counselor at Marshall when he was transferred and
there were other white counselors at Sutter, the unit to which
he transferred.

Aguilar said the decision to transfer Cole to the
di agnostic side was nmade in the first week of March before he
had any know edge of Calcote's election. Cole had been at the
Marshal | program for over three years and it was in keeping
with Aguilar's goal that the transfer was made. Jackson and
Floris "will be transferred,” said Aguilar, and "seniority has
no input on the policy." Al of the counselors will be rotated
out of the Marshall program Cole comng to Sutter, said
Agui l ar, would lend ethnic balance to that program although he
did not know the ethnic balance at Sutter at the time of the
transfer. Richardson did not know that Cole was comng to the
Sutter Unit until the mddle of March. Ed Fox, senior youth
counsel or at Marshall, said that the three individuals who were

at the top
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of the program recommended Cole's transfer. Those three were
Onens, Atesal p and Fox.

Cal cote Transfer

Cal cote said he learned fromTimCole that he was going to
be transferred to Marshall. The next day Jackson called him up
to Richardson's office and they gave hima nmeno indicating his
transfer to Marshall. The neno, dated March 28, stated his
transfer to Marshall effective April 16. R chardson noted in
the meno that the assignment would provide Calcote with an
opportunity to use his treatnment and recreational skills in a
| ong-term setting.

Cal cote was unhappy with the reassignnent. He was
concerned that it would be nore stressful as he was unsure of
his ability to work in an unfamliar setting. He felt that he
was being set up by the admnistration to fail because of the
type of wards and the duties the job entails.

Aguilar testified that the decision to assign Calcote to
Marshal | was made in the week before March 26. (Hs basis of
recall was that he was able to tell Collier that Collier would
not be transferred to Marshall.) Aguilar testified that the
decision to transfer Calcote to Marshall was that, of the nanes
presented to him the only one that he could fecall
Rudy Her nandes had already been at Marshall and did not fill
t he needs of the progran1 The Marshall program had been
| ooki ng for soneone who could program and organi ze wards; so

when Cal cote's nane
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appeared, Aguilar knew he was a person who was involved in
programm ng and handling athletic activities. Calcote was an
athlete and knew about officiating at ganes. These were sone
of the main factors in the decision. The date set for his
transfer was April 16 because nmanagenent had to give two weeks
notice of the transfer and could not do that by the end of

Mar ch.

Cal cote's bl ood pressure was not taken into account in the
decision to transfer Calcote, said Aguilar, because he did not
know of the fact.

Cal cote's transfer was consistent with the admnistration's
policy of transfer, said Aguilar. That policy is set forth in
a superintendent's nmeno dated Cctober 12, 1982. Criteria for
assi gnnent or reassignnent considerations involve program needs
for staff experinents and skill; conparable enployee skills and
experinental |evels; ethnic and gender bal ance; staff
devel opnment / exposure and training; rotation to nmaxim ze staff
growth; to prevent "burn-out"; budgetary fluctuations; and
staff wishes for assignnents. Factors relative to Calcote's
transfer, said Aguilar, were programneeds, conparable
enpl oyees skills, ethnic gender bal ance (because Cal cote cane
froma unit where there was a high nunber of black enpl oyees)
and staff devel opnent. Calcote was qualified to take the

assignnment and fill in behind Cole.

Aguilar testified that since Cole was transferred to
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Sutter, the treatnent team supervisor there was involved in
di scussions and that is how Calcote's nane canme up.

Ri chardson, however, testified that he did not know that
Cole was comng to the diagnostic side, let alone the Sutter
Unit. He was not involved in the discussion to transfer Cole
to the diagnostic side. He had been requested by Aguilar to
provi de names of youth counselors on the diagnostic side who
had expressed interest or had skills that m ght be useful to
t he Marshall side.

Ri chardson said he gave the superintendent the names of
Cal cote, Geen and Sikes. He had been told that Marshal |l was
contenpl ati ng sonme kind of expansion of recreation and Cal cote
woul d be good for that. At the tine he did not have know edge
of Calcote's involvenent in CCPOA. Richardson said he was
later informed that he was to wite to Calcote regarding the
transfer.

Robert Collier

The nmenorandum of understandi ng provides that where
possi ble, the chief job steward may have the 6:00 to 2:00
shift, with Saturdays and Sundays off. This is to allow
hi mher to be available to constituents and the
adm nistration. Rodriquez was given this shift at Marshall.
At the time of his election, Collier was working the 6:00 to
2:00 shift with Mondays and Tuesdays off.

Collier testified that the day after his election as job
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steward, Ed Fox, the senior youth counselor at Marshall,
stated "I hear you're comng to Marshall ?"

Fox admtted making the inquiry to Collier but said he had
no know edge of an actual transfer. Rather, he understood
Collier was going to carry on Rodriguez' responsibilities and
it was just idle talk.

Apparently, Collier had requested the 6:00 to 2:00 shift
wi th Saturdays and Sundays off. But he made it clear that if
having that shift nmeant going to Marshall he would then decline
the shift.

At a neeting of March 26 regarding intermttent enpl oyees,
the matter of Collier's transfer cane up. Aguilar assured
Collier that he would not be transferred to Marshall as the
deci sion had already been nmade to transfer Calcote to the
Marshall program The neeting was to discuss intermttent
enpl oyees and, anong others, Calcote was present. Collier
testified that he introduced Cal cote as the vice-president.

Collier wote to Aguilar the next day (March 27) confirmng
that he would not be transferred to the Marshall program He
also stated that Aguilar had stipulated that Collier's request
for the 6:00 to 2:00 shift with weekends off would be accepted
and not be used as a reason for reassignnent.

Agui |l ar responded on March 30 confirmng that he had told
Collier that he would not be transferred to Marshall. Aguilar

stated that they had already nade the decision to transfer
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Cal cote and thus he was in a position to tell Collier that he
woul d not be transferred. Aguilar took exception, however, to
any suggestion that he had said Collier could have the 6:00 to
2:00 shift with weekends off. He suggested that Collier submt
a witten request to Ri chardson.

In April 1984 Collier was given the 6:00 to 2:00 shift with
Saturday and Sunday off. \Wile Collier denied that the
accommodati on affected other regular enpl oyees, he did admt
that it affected intermttent staff. R chardson testified that
he was able to create the exception to the schedul e that
ot herwi se favored evening shift enpl oyees having either
Sat urday or Sunday nights off. There had been no schedul e
previously where the a.m shift had both Saturday and Sunday
of f.

Cal cote's Request for Return to Sutter

On April 26, on CCPQA |etterhead, Calcote requested
assignnent to a then vacant position at the Sutter Unit because
of Martinez! pronotion to senior youth counselor effective
May 2. Two reasons pronpted his request; it had been
established that his high blood pressure was job related and
that he had been advised by doctors to avoid excess stress. It
was a known fact, he stated, that the I TP was nore stressfu
than the diagnostic side. Secondly, Calcote noted that the
Sutter position would alleviate problens he had as a single

par ent .
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On May 3 Aguilar denied the request for retransfer. There
was no vacancy at Sutter, stated Aguil ar, because Martinez'
position was filed by Fernando Juarez. He discounted Cal cote's
contention that Marshall was nore stressful on the ground that
Cal cote had not been there |long enough to make the
generalization. He hoped Calcote would give the Marshall job a
chance and that he approach the duties there with a positive
attitude. Aguilar further wote, "You may be surprised that
your attitude has nore to do with your personal problens than
the unit in which you are presently working."

The deni al, said Aguilar, was based upon the ethnic bal ance
they were seeking to naintain at the Sutter Unit. Martinez, he
said, was the only Chicano at the Drake Unit. Martinez
position was filled by Juarez and his former position had been
filled by Magill, who had just returned frommternity | eave.
Calcote's reference to high blood pressure was not part of the
decision, said Aguilar, and the fact that he was a single
parent was not unusual, although personal preferences are
consi dered for shift changes. Aguilar was unaware that, at the
time of Calcote's request for return to Sutter, he had already

requested to get the 6:00 to 2:00 shift at Mar shal | . 10

Around March 28 Calcote had witten to Ownens and Fox
requesting the 6:00 to 2:00 shift at Marshall. After a
conversation on April 13, where he explained the rotationa
system at Marshall, Fox advised Calcote on April 16 that
effective May 2, Calcote would be assigned to the relief youth
counsel or position at Marshall. This resulted in Calcote's
hours being 6:00 to 2:00 p. m
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Charging party stipulated that with the exception of the
refusal to return Calcote to Sutter after his request there
were no conplaints about his treatnent at Marshal l

I n Novenber Fox surveyed the entire Marshall team for
possible transfer to the diagnostic side. Calcote responded
that he did not want to transfer to the diagnostic side.

Paperwork at Marshall Versus Sutter

There are a variety of opinions on the anmount of paperwork
required of youth counselors at the two sides. Calcote
testified that Marshall requires nore in the formof board
reports, recomendations to the board for referral to parole,
contracts on the wards for their treatnment needs and
docunentation on their daily activities for eval uation.

The nunber of wards assigned to counselors is less on the
Marshal | side, and there are fewer wards on the Marshall side.
Agui | ar conceded that youth counselors wite nore reports at
the Marshall program than on the diagnostic side and the
reports are nore detailed. Aguilar said that staff on both
sides find it stressful to wite reports.

Stress at ©Marshal

It is also apparent that the Marshall programis
stressful. In addition to the inner staff conflict that has
occurred between the clinical and custodial staff at Marshall,
there is the unpredictable and in sone cases suicidal nature of

sone of the wards. Both Calcote and Cole said it was stressfu
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~and Collier did not want to transfer to Marshall because of the
stressful situation, he said, "the wards being nore violent
prone”. Yet some of these sane wards cone to the Marshall Unit
from the diagnostic side.

The facility as a whole seeks to obtain funding for
training, including counselors! training to deal with stress.
In the past, the Marshall Unit has had additional funding for
trai ning because of its status as a treatnent program  Stress
reduction is one conponent of the conprehensive training
program The el enent of danger is present on either side, said
Aguilar. Aguilar did take issue, however, with Calcote's neno
in April, stating that it was a known fact that the Marshal
programwas nore stressful than the diagnostic side. Fox
acknow edged conflict because there were nore people (neaning
t he cIinicaI'as wel | as custodial staff) making nore decisions
(because of the treatnent provided) on fewer wards.

I n August 1984 the Marshall program adm nistrator issued an
assi gnnent docunent to the Marshall program staff that outlined
strategies for the 1984-85 fiscal year. Stress reduction
permeates the sundry assignnments given to staff. Wrking in
teanms with tinelines, staff were to make recommendati ons and
proposals for training prograns on topics such as; staff
understanding and skill in dealing with wards with psychoti c,
suicidal, crimnal, and conpulsive sex offender inclinations;

crisis intervention for staff, control of overtinme, preventing
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"greed and burn-out"”, and stress reduction programto reduce
stress related IDL's (industrial disability |eave) by
50 percent. '

Uni on Representation

In October of 1982, after discussions with his managers on
the issue, Aguilar, as superintendent, issued a neno on the
treatnment of union representatives. The nmeno adnoni shed
managers that there would be no discrimnation against SRCC
enpl oyees who participated in union activities. Participation
in union activities was to have no bearing on shift
assignnents, overtime, |ead person designation, assigned days
off, etc. The nmeno provided that there should also be no
preferential treatment for union representatives.

| SSUES

The issues in this case are whether the enpl oyer
di scri m nated agai nst Anthony Calcote for being elected vice
president of the |ocal CCPOA chapter by: (1) denying his
request for the Radillo position, (2) transferring Calcote to
the Marshall Unit, and/or (3) denying himhis request for
return to the Sutter Unit.

CONCLUSI ONS OF LAW

Section 3519(a) prohibits discrimnatory action agai nst an
enpl oyee for engaging in conduct protected by the SEERA,
i ncl udi ng,

the right to form join, and
participate in the activities of enployee
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organi zations of their own choosing for the
pur pose of representation on all matters of
enpl oyer - enpl oyee rel ations. (Section 3515.)
The standard for determning if discrimnation has occurred is

that set forth in Novato Unified School District (1982) PERB

Deci sion No. 210. See State of California (1982) PERB Deci sion

No. 228-S. In the absence of direct evidence of proscribed
notivation, a:charging party who alleges a violation of section
3519(a) has the burden of making a showi ng sufficient to
support the inference that protected conduct was a notivating
factor in the enployer's decision to take adverse personal
action. Such a nexus between protected activity and the:
personal action taken nay be denonstrated by

circunstantially-raised inplication. Novato, supra, State_ of

California, supra. Once this nexus is denonstrated, the

enpl oyer then has the burden of denonstrating that it would
have taken the sanme action regardless of the enpl oyee's
participation in protected activity.

This test is consistent with precedent in California and
under the National Labor Relation Act (NLRA) requiring the
trier of fact to weigh both direct and circunstantial evidence
in order to determ ne whether an action would not have been
t aken agai nst an enpl oyee but for the exercise of protected

rights. See, e.g., Martori_Brothers Distributors v.

Agricul tural Labor Relations Bd. (1981) 20 Cal.3d 721, 729-730;

Wight Line, Inc. (1980) 251 NLRB 150 (105 LRRM 1169) enf., in
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part, (1st Cir. 1981) 662 F.2d 899 (108 LRRM 2513).'*

As a threshold to any inference of discrimnatory
notivation, the charging party nust prove that the enployer had
actual or inputed know edge of the enpl oyees' protected

activity. Novato Unified School District, supra; Mreland

El enentary School District (1982) PERB Decision No. 227.

Knowl edge by the enpl oyer of protected activities, plus
other factors, may support the inference of unlawful notive.
Said PERB, in Novato.

The timng of the enployer's conduct in
relation to the enpl oyee's perfornmance of
protected activity, the enployer's disparate
treatment of enpl oyees engaged in such
activity, its departure from established
procedures and standards when dealing with
such enpl oyees, and the enpl oyer's

i nconsistent or contradictory justifications
for its actions are facts which nmay support
the inference of unlawful notive.

In this case, charging party was el ected vice president of
the local representative of enployees. Holding office in an
enpl oyee organi zation that represents the enpl oyees within the

nmeani ng of the Act clearly is a protected activity.

"The construction of sinmilar or identical provisions of
the NLRB, as anended, 29 USC 151 et seq., may be used to guide
interpretation of the SEERA. See, e.g., San D ego Teachers
Assn. v. Superior Court (1979) 12 Cal.3d 1, pp. 12-13; Fire
Fighters Unionv. Gty of Vallejo (1974) 12 Cal.3d 608, 616.
Conpare section 3519(a) wth section 8(a)(3) of the NLRA, also
prohibiting discrimnation for the exercise of protected rights.
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The Shift Deni al

On February 28 and around March 14, the treatnent team
supervisor, after consultation with both Jackson and Aycock,
‘determined to place others on the shift Calcote first sought on
February 24. By his own testinony, Calcote was not involved in
any protected activities prior to his election as vice
president. He testified that he told Jackson on March 14 that
he had been el ected, and that he thought she would be
surprised, as he had not been running for anything. Cearly,
the decision to place Mendoza into the position held by Radillo
was done at a tine antidating Calcote's election as an officer
of CCPOA. As of February 28, again at |east two weeks before
the election, Richardson had determ ned, for ease of
facilitating a reassignnent, and for ethnic bal ance, to place
Mendoza into the Radillo position. Under these circunstances,
t he placenent of Mendoza into Radillo's position could not have
been related to Calcote's later election as officer.
Accordingly, the charge, to the extent it suggests the deni al
of this shift assignnment to Cal cote, nust be di sm ssed.

As to the March 14 decision to deny Calcote the slot held
by Radillo, it is |likew se concluded that Calcote has failed to
establish that Richardson, the decision nmaker, had know edge of
Cal cote's election as an officer of CCPOA. Richardson and
Aycock both denied that CCPOA was di scussed at the neeting

during which the April schedule was ascertained. Jackson's
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testinony was nost favorable to Calcote and yet she was
uncertain as to when she |earned of Calcote's election as an

of ficer. Jackson too, however, denied that CCPOA was discussed
at the scheduling neetings.

Charging party's post-hearing brief attenpts to establish
know edge on the part of nanagehent by incidents involving
Aguil ar, only one of which antidated the March 14 schedul i ng
meeting of Richardson, Jackson and Aycock. As the evidence
clearly establishes, Aguilar was not involved in shift change
assi gnnents, rather Richardson had the final say on such
matters. Even if one was to assune that Aguilar |earned of
Calcote's election on March 9 (contrary to the discussions
below) there is nothing in the record to suggest that such
know edge was inparted from Aguilar to Ri chardson between
March 9 and 14.

The only evidence |inking knowl edge of Calcote's election
to the vice president position is Calcote's own testinony that
he told Jackson on March 14 of that fact. G ven the inherent
i nconsi stency of Calcote's testinmony with that of his
co-officers, Collier and with Rodriquez, and the inherent
i nprobability of Jackson's confirmation that he had the Radillo
slot at a tine before she went to the nonthly scheduling
nmeeting (she was not cross exam ned on the scheduling
meetings), | conclude that Calcote has failed to neet his

burden of proving know edge by a preponderance of the
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evi dence. CCPOA asserts that know edge can be gl eaned fromthe
sane facts upon which unlawful notivation is established. Yet,
the record is barren of any acts by the enployer that suggest
unl awful notive other than those conpl ained of by Cal cote.
Mendoza was not placed into Radillo's slot because of
anti-union aninus, Cole was not transferred to Sutter based
upon union animus. Rodriquez, and subsequently Collier, were
bot h gi ven uni que work schedul es to accomobdate their union
status. At a tine long before this charge arose, the
superi ntendent issued a nenp squarely placing union activities
‘beyond the pale of consideration in enployee relations. The
record is sinply barren of any union aninus by the enpl oyer.
It is concluded that the March 14 denial and placenent of
Martinez into the Radillo slot had no bearing on Calcote's
election to the vice presidency of CCPOA. At this point, the
conclusion is based upon the failure to establish know edge on
the part of Richardson of Calcote's election. The charge,
insofar as it conplains of the denial of Calcote's request for
a transfer to the Radillo slot, nust be dism ssed.

Even if one was to assune that Jackson had know edge of
Cal cote's election as vice president, and thus, by inference
Ri chardson knew of the fact, application of the bal ance of the
Novato test fails to raise an inference of unlaw ul
notivation. As to timng, it is clear that the decision to

give the Radillo slot to Martinez and not to Cal cote was done
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the sane day as the announcenent of the purported el ection
results. Yet the timng in this case was not beyond
coi nci dence. The fact of the nmatter is that the next nonth's
schedul i ng was al ways done near the m ddle of the nonth.
Mor eover, timng only is not sufficient to infer unlaw ul
noti ve.

Charging party cites that the departnment all owed
John Gijalva a shift change to acconmobdate his desire to be
with his wife and newborn child. Aside fromthe difference of
being a single parent versus one's spouse having a baby, it is
certain fromthis record that while Calcote told Jackson about
wanting to be with his son in the\evenings, he did not convey
that fact (or that he was a single parent) to Richardson.
Calcote's official request for the shift change, witten on
February 26, made no nention of his personal needs, but rather
stressed benefit to the unit by his presence. |In addition,
Cal cote knew of no other single parents, and could site no
i nstance where another single parent was given a shift change
on the basis of such personal circunstances. There is no
showi ng of disparate treatnment by this scant testinony.

Departure from established procedures and standards.

Charging party argues that Richardson |ooked at the first
criteria of the departnent's policy on transfers and yet failed
to establish that Martinez possessed skills and experience nore

attune to the program needs than those possessed by Cal cote.
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Yet Ri chardson, corroborated by Aycock and Jackson, testified
that the selection of Martinez was primarily on the basis of
ethni c bal ance. There was no contention that Martinez had
inferior or superior experience. |In addition to failing to
grasp the obvious, that is that ethnic bal ance was the primary
factor, the charging party would shift the burden, at this
initial point, and require the enployer to denonstrate superior
experience over Calcote. That requirenent is premature at this
juncture. |If anything, Calcote should have shown that he had
superior qualifications than Martinez. Neither Calcote nor
CCPOA made any showing of the relative abilities of Martinez
and Cal cot e.

Finally, CCPQA finds inconsistent justification for
Cal cote's shift denial by relating Aycock's failure to respond
to Cal cote about why he did not get the shift request and
Ri chardson's position of desired ethnic balance. CCPQA did not
cross exam ne Aycock on this point. |In any event, silence on
the one hand (by Aycock) and expressed desire for ethnic
bal ance (by Ri chardson) does not constitute inconsistency. For
what ever reason Aycock declined to give an explanation of why
Calcote did not get the position, that lack of response is not
i nconsi stent with Richardson's position, asserted by Calcote's
own testinony both to himdirectly and then again later in the
presence of Assistant Superintendent Pack. R chardson was

consistent on the only response that was given
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by the departnent.

Thus, an inference of unlawful notive is not substantiated
by the facts in this case. Assum ng, for purposes of argunent,
that the timng of the decision and any other factor would
suggest an inference of unlawful notive, the burden shifts to
the enployer to show that it would have acted the way it did in
an event.

The enployer's case is that Mendoza aided the ethnic
bal ance of the unit. Wile a limted termenployee, he did
bring to the unit a Chicano presence that was conspi cuously
absent . Placing Calcote in the position held by Radillo woul d
not only have perpetuated a predom nance of blacks but as
credibly testified by Richardson, Aycock and Jackson, would
have involved shifting others in either or both units because
of the relief position filled by Cal cote. Mendoza had been
slated for a slot in the tenporary category that exactly
coincided with Radillo's. Mendoza, a limted term enpl oyee,
unlike either Martinez or Calcote, was subject to enploynent on
popul ation in the unit and subject to reduction if the
popul ation fell. Martinez, another Chicano with regular
status, whose enploynent was not subject to the popul ati on head
count gave nore permanency to the unit in the slot held by
Radillo. While R chardson was left with two Chicanos on the
sane shift and wwth the same days off, it is clear that at
|east the unit had a better ethnic balance than w thout either

being placed into the unit. As the record reflects, Mrtinez
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was slated to stay in the slot and Mendoza was assigned to the
Drake Unit for May in the S31 slot.

Accordingly, | find that even if an inference of an
unl awful notive was established, Calcote's denial of the shift
change for the nonth of April would have been made, despite his
el ection as vice president of CCPOA. Thus, the facts of this
case require dismssal of this allegation.

CCPQA attacks the departnent's policies on transfer
consi derations and applies these considerations to both the
request for shift change denial and the transfer to Marshall.
There is no evidence, however, to justify analysis of the
policy of shift changes. Thus, as to Calcote's shift change
request and the denial, CCPQOA's argunents are not relevant.
Thus, the relative skills of Calcote and Martinez are not in
i ssue and need not be resol ved.

As to the application of the policy as to Calcote's
transfer to Marshall, CCPQOA' s argunments go beyond the scope of
the evidence. Aside fromthe fact that el sewhere in its brief
CCPOA elimnates the transfer to Marshall as an issue in this
case, the testinony of Aguilar was limted to the needs of the.
Marshal | program and that he was aware of the desire to
enhance the recreational aspects at Marshall. Calcote's prior
outside activities suited himideally for the assignnment.

QG her candi dates were not sel ected because at |east one had

been at Marshall before. The duties of the youth counsel or

37



clearly enbraced recreational activities. Calcote admtted
that his recreational duties were a part of his
responsibilities and consistent with the job duties at Sutter.
For some reason, not explained on the record, he did not agree
that the same job description applied to the Marshall side.

The Transfer to Marshall

The decision to transfer Cole to the diagnostic side was
made in early March. There is nothing in the record to suggest
that his transfer was related in any way to activities of
CCPOA. Col e was not a union particfpant, and the transfer was
in keeping with the departnent's rotational plan involving
enpl oyees having been at Marshall for nore than three years.
That others on the Marshall program nmay have had nore tine in
service on that programthan Cole raises no inferences as there
is no connection between Cole and CCPOA

The decision to transfer Calcote to Marshall was, according
'to Aguilar, nade a week before March 28. That the decision was
made before March 28 is corroborated by testinony and
docunentary evidence. Calcote hinself testified that Cole told
him the day before R chardson called himinto the office that
he, Calcote, would be transferred to Marshall. According to
t he docunmentary evidence, notice to Calcote was given on
March 28. Aguilar testified, with corroboration by a letter he
wote on March 30 to Collier, that they had nmade the

determnation to transfer Calcote to Marshall prior to the
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nmeeting on March 26, and for that reason Aguilar was able to
informCollier that he would not be transferred to Marshall.

Aguilar testified that he drew an assunption from the
nmeeting of March 26 that Calcote was an officer with CCPOA. He
denied that before that date he had know edge of Calcote's
el ection.

The CCPQOA argues the enployer's know edge is predicated
upon Rodriguez telling Aguilar of Calcote's election on
March 9, that G lbert delivered the letter announcing the
el ection of officers on March 14, and of the inference that
must be drawn fromthe Nettles letter of March 16.

CCPQA urges credibility in favor of Rodriguez over Aguilar
because of his "superior"” recollection over Aguilar. Because
Rodriguez stated that he told Aguilar on March 9 that Calcote
was el ected vice president, and that Aguilar expressed surprise
that Cal cote was el ected, against Aguilar's lack of recall of
any discussion, it urges that Rodriguez' testinony should be
credited.

As the findings conclude, however, Rodriguez did not tel
Agui lar of Calcote's election on March 9. As Cal cote hinself
testified, the election took place on March 13 and he told
Jackson the next day, March 14, thinking that she would be
surprised, as he was not running for anything.

G lbert's testinony should be favored over MNbretz'

testinony, urges CCPOA, because of Glbert's recollection is
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that he delivered the letter personally and she evi denced
i nconsistency as a long-tinme secretary (and, of course, her
loyalty) in her testinony regarding the anount of mail that
comnes in.]é"2 It is not unusual for mail to get mslaid on the
desk of a busy secretary, urges CCPOA, and G| bert had nothing
to gain by waiting until April 4 to deliver the letter. It was
in his best interest to have the departnment recognize his
ascendancy in and expeditious nanner.

| find that the letter was not delivered to the
superintendent's office until April 4, as indicated by the
testinony of Moretz, and as corroborated by her practice of
date stanping material as it cones into the office. Despite
CCPQOA's argunent to the contrary, | find no reason to doubt
Moretz as a result of her testinmony on the anmount of mail that

comes to her office daily.

The Nettle's Letters

Because Collier didn't tell Sacranento-based Nettles, CCPOA
says only one inference can be drawn from Respondents silence
in the matter. That inference is that SRCC knew of at | east
Collier's election and passed this information on to
Sacranento. Calcote was elected at the sane tinme and it is
reasonable to infer that the departnent knew of Calcote's

el ection, as well.

2\Moretz testified that approxi mately 15-20 docunents

cone across her desk in a day and that on sone days the mail is
heavy from Sacranento but the total is still close to 15-20.
When in-house docunents are added, the total still remains 15.
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Once again, charging party draws too nmuch fromtoo little.
Nettles' letter related to Collier, not Calcote. It has been
found that Rodriquez did tell Aguilar that Collier was going to
serve as job steward on March 9. Aguilar admtted this and, in
all probability, that is how Nettles learned of Collier's
el ection that resulted in the March 14 letter from Nettles in
Sacranento. In any event, the March 14 letter fromNettles
says not hing about Calcote's election. To go beyond that
finding, however, in the face of the various versions of when
t he élection was held, and with Calcote's own testinony that
the election was on March 13 and that he thought Jackson woul d
be surprised on March 14 when he said he told her of the event,
is sinmply too nuch. The Nettles' letter carries with it no
nore than what it facially proclains. No inference is drawn
that Calcote's election was al so known by managenent on the
date it was witten.

CCPQA takes issue with Aguilar's testinony that he did not
know of Cal cote's high blood pressure condition before the
deci sion was nmade to transfer Calcote to Marshall. It failed
to show, however, that Aguilar woul d have known of Calcote's
condition. By its own evidence, the nmedical findings of the
Wor kers' Conpensati on Appeals Board were not issued until
May 4, 1984. The decision to transfer Calcote to Marshall was
made in March. There is no evidence fromwhich it can be

di scerned that Aguilar knew of Calcote's high blood pressure
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before the transfer. Calcote told Atesalp of his condition
after his transfer. He did not tell Aguilar or Ri chardson when
notified of the transfer on March 28. 13

In sum the conclusion is that the first that Aguilar was
aware of Calcote's election to CCPOA was in conjunction with
the March 26 neeting which Calcote attended as a CCPOA
representative. Once again, the decision to transfer Calcote
to the Marshall Unit antidated know edge by the enpl oyer of
Cal cote's protected activity. This point appears to be
conceded by charging party. Its post hearing brief expressly
states that the fact of Calcote's transfer to Marshall is not
in issue. (Pages 6 and 7.)14

The Deni al of Request to Transfer Back to Sutter Unit

On April 26 Calcote requested to be reassigned back to the

13py way of further attenpting to inpeach Aguilar on his
know edge of Calcote's condition, CCPOA refers to the personnel
clerk's testinmony regarding revision of Calcote's 1983
attendance records because conpensation had been accepted.
CCPQOA failed, however, to establish when the revision took
place. Ggi Eletreby, the personnel clerk, did not testify
that the revisions took place before the Wrker's Conpensation
Appeal s Board award was issued on May 4, 1984.

l4ccpoa al so contends that Richardson failed to consider
Cal cote's prior performance evaluation in the transfer to
Marshall. Richardson, however, did not nmake the decision to
transfer Calcote to Marshall. Aguilar made the transfer
deci sion. Richardson was asked for three names of youth
counsel ors who m ght be considered for transfer. Calcote was
but one of three names advanced by Ri chardson. The record does
not support CCPOA s argunent that Richardson failed to apply
-the transfer guidelines, as Richardson did not nmake the
transfer deci sion.
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Sutter Unit. Basing his request on a purported vacancy, he
asked for the transfer to accommodate his health condition and
the fact that he was a single parent. Aguilar, by his own
adm ssion, knew at the time of the request that Cal cote was
vice-president of CCPOA. He l|learned of the request of
Calcote's position both by the neeting of March 26 and by the
letter that came to his office on April 4. Thus, in this

i nstance, charging party has net the threshold of the Novato
test. Mere know edge, however, is insufficient to raise an

i nference of unlawful nmotive. Novato, supra.

CCPQA asserts that the denial of Calcote's request to
return to the Sutter Unit was wong because he was nedically
unsuited for the Marshall position. It urges that the
department accommodated John Gijalva who had famly problens
but denied the sane consideration to Calcote. It |abels the
departnent's contention of ethnic balance as "chinerical" in
that the slots at Sutter were interchangeable, Calcote could
have filled another slot for a black, and Cole, who was the
only white at Marshall, was transferred fromthe unit despite
the fact that there were others at the Marshall Unit with nore
seniority. CCPQA questions how Aguilar could know that Juarez
was going to fill the vacancy in early April, since Aguilar did
not inform R chardson of Calcote's request to return to

Sutter. These argunents are not persuasive.
Havi ng determ ned that Calcote was placed into the Marshal

programw thout regard to his election to the CCPQA vice
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presi dency, the Novato anal ysis does not justify an inference
of unlawful notivation in the departnment's denial of his
request to return to the Sutter Unit. \Wile Cal cote contended
that he was nedically unfit for the Marshall program he did
not secure the advice of his doctors for such extrenme diagnosis
but rather rested on his own viewpoint that he was not suited
for the position. Unlike the previous July and August (1983),
when he did take disability |eave, no such absence occurred in
1984. Interestingly, in Novenber 1984 he expressed preference
for the Marshall program rather than being afforded the
opportunity to return to the diagnostic side.

That the departnent accommodated Gijalva on a shift change
does not denonstrate disparate treatnment regarding transfers
fromthe Marshall Unit to the diagnostic side. Changing one's
shift within the same unit is not the same as transferring an
enpl oyee fromone unit to another. Charging party has failed
to establish disparate treatnent in the denial of Calcote's
request for transfer to the Sutter Unit.

CCPOA' S argunent about the departnment's position on ethnic
bal ance is |ikewi se without merit. Wile the slots at Sutter
were interchangeable, there is no showing that, upon Calcote's
request to return to Sutter, there were any blacks at Sutter
willing to go to Marshall in Calcote's place. There is nothing
in the record to suggest that, based upon an enpl oyee's request
for a transfer, other enployees were required to |eave their

position in one unit for transfer to the Marshall program
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Secondly, the departnent's anbition for ethnic bal ance focused
upon the Sutter Unit, not on Marshall. These settings were and
are distinct. The Sutter Unit houses wards in an eval uation
setting. It was there that the departnent sought to have an
ethni c bal ance. The Marshall programwas a |long term
residential setting. The departnent never contended that

Cal cote's presence at Marshal was in line with an ethnic

bal ance at Marshall. In any event, the record is totally void
of any suggestion that Cole was transferred from Marshal
because of his union activity or ethnic balance. Thus, Cole's
treatnment in the transfer is irrelevant to this issue.

Finally, Aguilar's know edge of Juarez' assignnent to
Sutter for June was facilitated by Ri chardson's request to the
admnistration in early April when he was faced with the
Martinez pronotion. He testified that the changes occurring in
March, April and May led himto go to the adm nistration for

help in resolving the ethnic bal ance probl em

The enployer's response to Calcote's request for the
transfer to Sutter was based upon the absence of a position.
The departnment had a legitimate interest in preserving the
ethnic profile it was attenpting to recreate with Radillo's
departure. The record does not suggest that the departnent was
taki ng adverse action agai nst Cal cote because of his election
as vice-president of CCPOA, but rather that it denied his

request for retransfer to Sutter on the basis that it had no
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vacancy at Sutter for Calcote to occupy. In addition, it
differed with Calcote on his assessnment of the stress |evel at
Marshall. \Wile the'record suggests that Marshall is nore
stressful than the diagnostic unit, that does not justify a
conclusion that the denial of Calcote's request to re-transfer,
based upon another valid contention, that is the absence of a
vacancy, was otherw se based upon unlawful notivation.
Accordingly, it is concluded that the denial of Calcote's
request for retransfer to Sutter was not a violation of the
SEERA. The charge nust, therefore, be dism ssed.

PROPOSED ORDER

Upon the foregoing finds of fact and concl usions of |aw,
and the entire record in the case, it is hereby ordered that
the unfair practice charge and conpl aint against the State of
California, Departnent of Youth Authority are DI SM SSED

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and O der shal
becone final on June 27, 1985, unless a party files a tinely
statenment of exceptions. In accordance with the rules, the
statenment of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8,
part 111, section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public

Enpl oynment Rel ations Board itself at the headquarters office in
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Sacranento before the close of business (5:00 p.m) on June 27,
1985, or sent by telegraph or certified United States mail,
post marked not later than the last day for filing in order to
be tinely filed. See California Adm nistrative Code, title 8,
part 111, section 32135. Any statenent of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this \proceedi ng. Proof of service shall be
filed wwth the Board itself. See California Adm nistrative
Code, title 8, part Ill, section 32300 and 32305.

Dat ed: June 7, 1985

GARET, /GALIERY
Adm ni strative Law Jddgé
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