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DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions filed
by the Banni ng Teachers Associ ation, CTA/ NEA (Association) to
t he proposed deci sion, attached hereto, of a PERB
adni ni strative |aw judge (ALJ). The ALJ dism ssed a conplaint
alleging that the Banning Unified School District (D strict)
viol ated section 3543.5(a), (b) and (c) of the Educati onal

Enpl oynent Rel ations Act (EERA or Act),11 by executing a

'EERA is codified at Government Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3543.5 reads, as
foll ows:

It shall be unlawful for a public school enployer to:



parity agreenent with its classified enployees. W affirmthe
dism ssal for the reasons set forth bel ow

FACTUAL SUMVARY

The District and the Association were signatories to a
col l ective bargaining agreenent covering the period of February
1981 to June 1984. Pursuant to the reopener |anguage in that
agreenent, on or about May 1983, the parties comenced
negotiations for the 1983-84 school year on the subjects of
sal aries, fringe benefits, grievance procedure, and hours of
enpl oynent .

On or about Septenber 29, 1983, the District reached a
"partial agreenment" on salaries with the classified unit. Such
agreenent provides as foll ows:

Salary: Effective July 1, 1983 5% applied

to base schedule plus $13,000 to be applied
to range adjustnents for these departnents,

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherw se

tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

(d) Dom nate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another.



mai nt enance, grounds, transportation,
mechani ¢, and custodians.? Agree that any
other unit receiving a higher salary increase
than this agreenment stipulates, this unit

will be adjusted to the higher anount.

The Associ ation subsequently filed an unfair practice
charge against the District, alleging a violation of section
3543.5(a), (b), (c), and (d) of the EERA based on the parity or
"me-to00" clause of the classified unit contract. On February
7, 1984, a conplaint was issued alleging that the
above-referenced parity, or "ne-too," clause violated section
3543.5(a), (b), and (c). Qher allegations set forth in the
unfair practice charge were dismssed and, accordingly, were
not addressed by the ALJ in the proposed deci sion.

The case was submtted on stipulated facts and the ALJ's
proposed deci sion dismssed the charges. The issues before the
Board are:

1. Does a parity agreenment with one exclusive
representative constitute a per se violation of the
EERA?

2. Does a parity agreenent with a classified unit

which ties salary increases to the certificated unit

violate EERA's mandate for a separation of uni t s?33

The ALJ found that only these five (5) groups of
classified enployees would receive the parity adjustnent. That
finding is in error. Instead, the parity agreenent provides
t he equival ent percentage salary increase to the entire
classified unit.

3EERA section 3545(b)(3) provides:



DI SCUSS| ON

The Association raises two argunents in the exceptions.
First, it argues that the statutory "wall of separation”
between the classified and certificated units prohibits parity-
cl auses and, thus the District commtted a per se violation of
EERA by agreeing to this parity clause. The Association al so
clainms that it was, in effect, forced to negotiate on behal f of
the classified enployees. It asserts that since the Wsconsin
and M chigan | abor |laws do not nandate separate units, those
cases relied on by the ALJ are not applicable to cases under
EERA. The Association further asserts that Education Code

section 41372

requires that certificated classroom
teachers receive the greatest portion of a
school district's expense of education in
the form of wages and benefits.

(Associ ation's Exceptions, p. 9.) (Enphasis
in original.)

Second, the Association argues that such a parity cl ause
limts the District's ability to negotiate in good faith with
the Associ ation and does not pronote |abor harnony.

The legality of parity, or "ne-too," clauses is one of
first inpression for this Board. Qher public sector
jurisdictions have considered such clauses, but the diversity

in the results of these public enployee cases |imt their

O assified enployees and certificated
enpl oyees shall not be included in the sane
negotiating unit.



usef ul ness to PERB.* -
One of the realities of the collective bargai ning process
is that multi-unit enployers nust consider the effect of one
bargaining unit's contract on other units, and that parity
clauses reflect this need. It is indeed incongruous to
suggest, as sone of the authorities do, that the enployer may
legitimately bargain for parity in fact, but may not properly
include a parity clause in a collective bargai ning agreenent.
W agree with the ALJ that:
[T]lo find that the clause at issue in the
instant proceeding coinstituted [sic] a
violation of the District's duty to bargain
in good faith wwth the Association woul d
establish an artificial and technical
barrier to the District's right to strive
for a particular result in its negotiations
with its classified and certificated
enpl oyees. Mdreover, a finding that the
clause was unlawful mght interfere with
that which the EERA was intended to pronote,;
| abor peace and enhanced conmuni cati ons.
(Proposed Decision, p. 13.)

Thus, we hold that parity clauses are not "per se" unlawf ul

under the EERA

This is not to say, however, that by agreeing to a parity
cl ause, an enployer could never violate the Act. W find it

appropriate to decide the issue on a case-by-case basis.

“We note that although there is a split in authority in
public sector jurisdiction, parity agreenents appear to be
allowed in the private sector. (See Teansters, Local 126
(Inland Steel) (1969) 176 NLRB 407 [71 LRRM 1661]; Carpenters,

Local 379 v. Day & Zimmernman, Inc. (D.C Tex. 1982) 531 F. Supp..
696 [110 LRRM 2246], affd. (5th Cr. 1983) 706 F. 2d 313 [113
LRRM 2736] .)




Dependi ng on the facts of a particular case, a parity clause
m ght cause a district to engage in bad faith collective
bargaining wth the enpl oyees. No evidence is presented here,
however, on which to base such a finding.

The phil osophy behind a parity clause is not unlawful. An
enpl oyer may, for valid business purposes, hold firmin the
desire to provide uniformraises to all units. In this case,
the classified contract did not restrict the District's
"flexibility" to negotiate with the Association, because the
agreenent did not directly prohibit the Association from
receiving a salary increase greater than that already granted
to the classified enployees. As the ALJ indicated, a district
is not "required to commt or nake available all its resources

for its negotiations with the Association.”

The District may lawfully decide to grant the sane
percentage increase to all enployees and, therefore, allot only
a portion of its resources to any one unit. Only one subject
of bargaining was affected by the parity cl ause—percent age of
salary increase. The ALJ indicated that the |aw does not
prohi bit an enployer holding fast on one particular itemin
negotiations in order to reach a particular result. This
parity clause nerely formalized this position and yet allowed
an early settlenment with nost of the District enployees. To
find this parity clause to be a per se violation of the EERA
woul d force enployers to refuse to reach agreenent with any of

the units until salaries are agreed to by all. This would not



foster |abor harnony or effectuate the purpose of the EERA
The Association, in essence, asserts that Education Code
section 413725 mandates that its members receive a greater
rai se than those enployees in the classified unit. W disagree..
The Education Code section requires that a certain
percentage of a district's education budget be "for paynent of
sal aries of classroomteachers,"” but does not require that the

certificated bargaining unit receive that percentage.

Additionally, this provision of the Education Code does not
reflect the sane dichotony between classified and certificated
enpl oyees as the EERA does in its |anguage regardi ng separate
units. For instance, salaries for instructional aides are
included in the definition of "salaries of classroomteachers”

(Ed. Code sec. 41011(c)), yet instructional aides are nenbers

°Education Code section 41372 provides, in relevant part:

There shall be expended during each fisca
year for paynent of salaries of classroom
t eachers:

(a) By an elenentary school district, 60
percent of the district's current expense of
educati on.

(b) By a high school district, 50 percent of
the district's current expense of education.

(c) By a unified school district, 55 percent
of the district's current expense of
educati on.



of the classified bargaining unit.® 1n contrast, school
nurses and counselors are nenbers of the certificated unit,7
but their salaries are not included in this Education Code
mandate. To apply this provision to the entire certificated
unit would be to ignore the clear neaning of the statute.

Thus, we hold that parity clauses are not prohibited by the
statutory "wall of separation"” nmandated by the EERA or that
such cl auses cause a "blurring of unit lines." Therefore, we
find that this parity clause does not break down the "walls of
separation" between the classified and certificated units. In
doing so, we reject the ALJ's discussion of the
statutorily-mandated separation of the classified and
certificated units.® This separation of classified and
certificated units is hot "merely a statutory recognition of
unit appropriateness,” but rather it is a statutory nandate

dictated by the express |anguage of EERA. This Board may not

©1982-85 Banning Unified School District Collective
Bar gai ning Agreenent with California School Enployees
Associ ation Chapter 147, Appendix A

71981-84 Banning Unified School District Collective
Bar gai ni ng Agreenent w th Banning Teachers Association, p. 1.

8The ALJ stated that

The separation of classified and
certificated enployees is .. . nerely a
statutory recognition of unit

appropri ateness and the separation should be
consi dered no nore sacred than those
separate units determ ned by the PERB

itsel f. (Proposed Decision, p. 6.)



change or alter the separation as it can with non- EERA units.

The limted evidence provided by the parties shows that
each bargaining unit negotiated on its own behalf. W find no
"del egation of the duty to negotiate for wages and benefits of
the classified enpl oyees."

W find, also, that the instant parity agreement does not
require the Association to negotiate on behalf of the
classified unit. The classified unit negotiated and reached
agreenent with the District on a new collective bargaining
agreenent. One of the negotiated aspects was this cl ause,
whi ch woul d beconme effective only if the Association negotiated
a raise higher than that previously négotiated by the
classified enpl oyees. O herwi se, the clause has no effect.

ORDER

For the foregoing reasons, we hereby DISMSS the charge in

Case No. LA-CE-1890.

Menbers Burt and Porter joined in this Decision
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| . PROCEDURAL HI STORY

On Decenber 7, 1983, the Banning Teachers Associ ation,
CTA/ NEA (hereinafter Charging Party or Association) filed an
Unfair Practice Charge against the Banning Unified School
District (hereinafter Respondent or District). |In its Charge,
the Associ ation alleged nunerous violations of sections
3543.5(a), (b), (c) and (d) of the Educati onal Enpl oynent
Rel ati ons Act (hereinafter EERA or Act).11 For purposes of
the instant proceeding, the relevant section of the Charge
al l eged that the Respondent executed a "ne-too" or parity

agreement with its classified enployees providing that

'The Educational Employment Relations Act is codified
beginning California Government Code section 3540 et seq.
Unless otherwise indicated, all statutory references are to the
Government Code.

This Board agent decision has been appealed to
the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




mai nt enance, grounds, and transportati on workers, mechanics and
custodi ans would receive a salary increase equal to that

achi eved by any other bargaining unit pursuant to

negoti ati ons.

Pursuant to the practices of the Public Enpl oynent
Rel ati ons Board (hereinafter PERB or Board) the Charge was
investigated and on February 7, 1984, a Conpl aint issued
alleging that the above-referenced "ne-too" agreenent viol ated
sections 3543.5(a), (b), and (c). On February 9, 1984, other
all egations set forth in the Unfair Practice Charge were
di sm ssed and, accordingly, they are not before the undersigned
for disposition.

On February 23, 1984, the Respondent filed its Answer
denying that it violated any provisions of the EERA but
admtting that it had executed a "me-too" or parity agreenent
with its classified unit.

Prior to convening the formal hearing, a pre-hearing
conference was scheduled and held at Los Angel es Regi onal
Ofice of the Public Enploynent Relations Board. At that tine,
the parties entered into a stipulation obviating the need for a
formal evidentiary hearing. A briefing schedule was agreed to,
the parties filed responsive pleadings, and on May 14, 1984,
the case was submtted for proposed deci sion.

I'1. FINDINGS OF FACT

Pursuant to the stipulation entered into at the pre-hearing

conference and the Respondent's Answer, it is found that the



Respondent is a public school enployer and that the Charging
Party is an enpl oyee organi zation as those terns are defined in
the EERA. The Association is the exclusive representative of
the certificated unit at Respondent's school district.

The Respondent and the Charging Party are signatories to a
Col l ective Bargai ning Agreenent effective during the period of
February 1981 to June 1984. Pursuant to the reopener |anguage
in said Agreenent, on or about May 1983, the parties comenced
negotiations for the 1983-84 school year on the subjects of
sal aries, fringe benefits, grievance procedure and hours of
enpl oynment. As of January 13, 1984, the parties had failed to
reach a final agreenment on reopener negotiations.

On or about Septenber 29, 1983, during negotiations between
Respondent and representatives of the classified unit,
Respondent reached a "parity agreenent” on salaries with that
unit. Such agreenment provides as follows:

Salary: Effective July 1, 1983 5% applied
to base schedule plus $13,000 to be applied
to arrange adjustnents for these
departnents, maintenance, grounds,
transportati on, nmechanic, and custodi ans.
Agree that any other unit receiving a higher
salary increase than this agreenent

stipulates, this unit will be adjusted to
t he hi gher anount.

The Charging Party alleges that the agreenent wth
classified unit constitutes a violation of the EERA
1. 1 SSUES
1. Do parity agreenents with one exclusive representative

constitute per se violations of the EERA?



2. Do parity agreenments with a classified unit which ties
salary increases to the certificated unit violate EERA's
mandate for a separation of units?

V. DI SCUSSI ON

A. Position of the Parties

1. Associ ati on

The question of the legality of parity clauses is one of
first inpression for the PERB. In its brief, the Charging
Party pursues two related but distinct theories. First, the
Charging Party argues that parity agreenents represent an
i nherent frustration to nmeani ngful negotiations. Relying upon
a series of cases decided by the New Jersey Public Enpl oynent
Rel ati ons Conm ssion and the Pennsylvania and Connecticut Labor

Rel ati ons Boards, the Charging Party argues that:

The nere existence of the clause is
sufficient to chill the free exchange

bet ween the public enployer and an enpl oyee
organi zation by permtting a third enpl oyee
organi zation, not a party to the

negoti ations, to have inpact on those
negotiations. (Aty of Plainfield (5/5/78)
PERC Deci sion No. 78-87 [4 NJPER 4130].)

2The Charging Party and the Respondent discuss or make
reference to the Adm nistrative Law Judge's decision in
Sweet wat er Uni on Hi gh School District (1983) Case
No. LA-CE-1334 [7 PERC 14238]. Exceptions were filed to that
proposed decision and ultimately the underlying unfair practice
charge was withdrawn. Accordingly, the Board never addressed
the issues raised therein and the proposed decision itself
never becane a final Adm nistrative Law Judge deci sion.




Next, relying on the same authorities fromother
jurisdictions, the Charging Party argues that a parity
agreenent which ties the salaries of classified enployees to
the salaries of certificated enpl oyees violates the EERA s
mandate for separate bargaining units of such enpl oyees.
Section 3545(b)(3) of the EERA provides that "[c]lassified
enpl oyees and certificated enpl oyees shall not be in the same
negotiating unit." According to this theory, even if parity
agreenents are not per se violations of the Act, they
inevitably lead to a blurring of the statutory distinction
between classified and certificated enpl oyees and, in the
instant case, require the certificated enpl oyees to bargain on
behal f of the classified enployees in violation of the

segregation of those units mandated by the EERA.

2. Respondent

The Respondent addresses both facets of the argunents
raised by the Charging Party. The Respondent first argues that
parity agreenents are not per se violations of the Act. Unlike
ot her per se violations such as unilateral changes or bl anket
refusals to negotiate which are conpletely destructive of the
bargai ning process, a parity agreenment, reviewed in a factua
vacuum cannot be considered "inherently destructive of the
bar gai ni ng process."” \Wether or not a parity agreenent m ght
constitute a violation of the Act is, the Respondent argues, a
matter which nust be reviewed on a case by case basis to

determ ne whether a particular parity agreenent did, in fact,



undul y hanper the enployer's obligation to bargain in good
faith.

Simlarly, the Respondent argues that a parity clause does
not, by itself, undermne the statutory separation of
classified and certificated units. The separation of
classified and certificated enployees is, as the Respondent
argues and | agree, nerely a statutory recognition of unit
appropri ateness and the separation should be considered no nore
sacred than those separate units determ ned by the PERB
itself. Accordingly, the Respondent's argunment on the second
i ssue dovetails into its argunent on the first. Nanely,
whet her or not a parity clause underm nes the separation of
bargai ning units or constitutes evidence of bad fafth
bargaining is a question which should be determ ned by
reference to the factual context in which such parity
agreenents exist. The question cannot be resolved in the
Charging Party's favor sinply because a parity agreenent
exi sts.

A.  Proposed Deci sion

The question presented in the instant unfair |abor practice
proceeding is not easily resolved. |ndeed, both the Charging
Party and the Respondent have articulated |ogical argunments on
behal f of their respective positions on what is ultimately a
matter of policy. As noted above, there is no PERB decision on
the issue presented. Qher jurisdictions which have consi dered

the issue in the context of public I|abor managenent rel ations



have resolved the question in different fashions. Connecticut,
Pennsyl vani a, and New Jersey have uniformy held that parity
agreenents are unl awful .> In New Yor k, although the sane
ultimate result has been reached, the cases which have reached
that state's courts seemto require a case-by-case

approach.4 As will be discussed in greater detail, infra,

W sconsin and M chigan have apparently resolved the issue in
favor of the legality of parity clauses. Cases arising in the
private sector have been found to contribute little to the
analysis of this issue and indeed no cases were cited by either

the Charging Party or the Respondent.55

The Charging Party, relying heavily upon the analysis set

forth by the Adm nistrative Law Judge in Sweetwater Union Hi gh

School District, supra, at fn. 2, essentially argues as foll ows:

[Plarity agreenents necessarily affect
subsequent negotiations, inpermssibly bring
another party to the bargaining table, and
thereby interfere with good faith
negoti ati ons between the enployer and the
union not protected by a parity agreenent.

Commonweal t h of Pennsyl vania (3/22/78) Case
No. PERA-C-7323-C [9 éPER 9084] .

3See, City of New London (1973) Ct. Board of Labor
Rel ations, Case No. MPP-2268 [505 GERRF-I1]; City of Scranton
(2/2/84) PLRB Case No. PF-C-82-86-E [15 PPER 1504/]; Qty of
Plainfield (5/5/78) PERC Decision No. 78-87 [4 NJPER 413%|

“Ni agra Wieatfield Central School District (1978) 44 NY
2d 68 [11 NY PERB 75127.

°See, however, Inland Trucking Co. (1969) 176 NLRB No. 52
[71 LRRM 1661] .




The view that parity agreenents unlawfully bring a third
party into bilateral negotiations is also shared by the
Connecticut Public Enploynent Rel ations Board and affirmed by

t he Connecticut Suprene Court. In Local Union 1219,

I nternational Association of Firefighters, Connecticut State

Board of Labor Rel ations (1973) 171 Conn. 342, 370 A 2d 952 [93

LRRM 2098], the Court noted:
By voiding parity clauses . . . the board
preserves the wall of separation [between
bargaining units] mandated by the statute.
The [board's] action will also ensure that
the units will be allowed to tie thensel ves
to a rule of equality only if each unit
agrees with the other that their interests
are the sane.

Al though the authorities cited by the Charging Party
support both its argunent that parity clauses are per se
violative of the EERA and its argunent that parity clauses
viol ate the concept, nmandated by statute, that certificated and
cl assified enpl oyees should be separate, | find those
authorities to be unpersuasive.

The defect | find in the authorities cited by the Charging
Party is that the respective enploynent relations boards and
courts do not address or even seemto appreciate certain
realities facing a multi-unit enployer and its concern for
"industrial" peace or |abor harnony. Ironically, however, the
authorities seemto recognize that certain advantages may

result to enployer and enployees if the enpl oyer bargains for



parity in fact but does not commenorate parity in a witten
col l ective bargaining agreenent.

Al though sone parity agreenents may indeed constitute an
abrogation of the enployer's duty to bargain in good faith, the
agreenent at issue in the present dispute does not rise to that
| evel. The agreenent between the Respondent and its classified
enpl oyees is very limted in scope; it only applies to the
percentage salary increase. Moreover, the wording of the
parity agreenent does not evidence an intent to restrict the
enployer's freedomto bargain with the certificated unit or its
ability to reach agreenent with the certificated unit on any
appropriate salary level as determ ned by the negotiation
process. The Charging Party argues that by a priori commtting
sone of its available resources to classified salafies, t he
Respondent has limted its flexibility with respect to its
sal ary negotiations with the Association. Such an approach
erroneously suggests that the Respondent is required to commt
or make available all its resources for its negotiations with
the Association. Nothing in the |aw, however, mandates such a
result. Indeed, if an enployer in good faith determ nes that
it is in the enployer's best interest to grant the same
percentage increase to all its enployees, there is nothing in
the |aw which prohibits the enployer fromsettling first with
the certificated enployees for a specific percentage increase

and thereby allocating only sone of its resources to



certificated negotiations based on its predeterm ned know edge
that it will grant that sane amount to the classified
enpl oyees. In other words, the |aw does not prohibit an
enpl oyer from holding fast on one particular itemin
negotiations in order to reach a particular result.

In essence, a parity agreenent may be viewed as one
enpl oyer device to achieve l|abor harnony. 1In the instant case,
the enployer was able to conclude negotiations with the
classified unit and ratified a collective bargaining agreenent,
| eaving open only the ultimte question of salary
increases. * After concl udi ng negotiations with the
classified unit, the classified contract did not restrict the
enployer's flexibility to negotiate with the Charging Party.
This is not a case where the enployer agreed that the
certificated enpl oyees would not get a salary increase higher
than that granted to the classified enpl oyees. Accordingly,
the only restriction upon the Respondent's bargaining was the
Respondent's resources, and, as nentioned above, the allocation
of those resources is a managenent right, not in fact hanpered

by the parity agreenent with the classified unit.

° 't is interesting to note that in New York, one
jurisdiction relied upon by the Charging Party, if the
Respondent herein had nerely agreed to reopen negotiations with
the classified unit on the question of salaries after the
conclusion of certificated bargaining, that jurisdiction would
have found the agreenent lawful. City of Yonkers (1977) PERB
Case No. U 2079 [10 PERB 3048].

10



As noted by the Wsconsin Enpl oynent Rel ations Conm ssion

in West Allis Professional Policenen's Protective Associ ation

v. City of West Allis (5/17/74) WERC Deci sion No. 12706, parity

agreenents are conmmon and may sinply be a witten conmenoration

of areality in the work place. | find the analysis of the

W sconsin Conmi ssion to be quite persuasive.

not ed:

The Conmi ssi on

Such agreenents are not rare or limted to

police and fire settlenents and do,

as the

Conpl ai nant urges, affect the cal cul ations
of a municipal enployer in its subsequent
negoti ations with other |abor organizations.

However, even in the absence of such

agreenents, enployers, whether in the public
or private sectors, calculate the affects of
proposed settlenents upon their relations

W th other groups of enployes (sic),
unorgani zed and represented by other
unions. This is a "fact of [ife" in

bot h

coll ective bargaining. The Conpl ai nant
realizes this, but distinguishes the present
case on the basis of the existence of a

formal agreenent. This distinction,

in

turn, focuses on the legally binding nature

of the instant parity agreenent, as

contrasted to the practical considerations
of the nore common tacit practices to which

we refer.

W hold that this distinction is artificial
and not to be adopted herein. The parity

agreenent does not place an absolute
"ceiling" on settlenments with the

Conplainant. It adds to the costs of higher
settlenments. The normal, unformalized,
consi derations of enployers, on the other
hand, are very conpelling, not only because
of cost considerations, but because of very
significant tactical considerations that an
enpl oyer dealing with a nunber of unions
must neke respecting the relative positions

of such unions. W would indeed be

unrealistic and excessively legalistic if we

11



attenpted to minimze or elimnate these
consi derations. W would be engaging in
unwar ranted conclusions if we held
agreenents reflecting such considerations to
be contrary to the duty to bargain in good
faith. (CGtations omtted.)

Thus, the Wsconsin Conm ssion recogni zed the
appropriateness of parity clauses and refused to find the
practice of acknow edging parity arrangenents in witten
contracts illegal. Simlarly, the M chigan Enpl oynent
Rel ati ons Comm ssion has found that insistence on parity
bet ween police and fire enployees did not constitute a
violation of the Gty of Detroit's duty to bargain in good
faith. Although the case arose in a posture quite different
than that presented by the instant proceeding, the Comm ssion's

observations in reversing its hearing officer are gernane:

Wage policy in the private sector has been
described as a political process in which
wage patterns are created by unions
operating in "orbits of coercive
conparison.” Under these circunstances
smal | differences becone | arge, and equal
treat ment becones the sine qua non of

i ndustrial peace. Arthur Ross, Trade Union
Policy, 53 74 (1948). A public enployer
engaged in collective bargaining nmust a
fortiori, determne the effect of one
bargaining unit's contract on any other. To
forecl ose such considerations during the
course of bargaining would cause an
undeni abl e hardship. City of Detroit and
Detroit Police Oficers Assoclatron

(127297 72) NMERC Case No. Cr2 A-1.

Unl i ke the decisions fromother jurisdictions which seemto

reach bl anket conclusions wthout clearly analyzing the

12



realities of collective bargaining relationships, | find that
the M chigan and W sconsin decisions properly reflect a bal ance
bet ween concepts and practicality. Indeed, to find that the
clause at issue in the instant proceeding coinstituted a
violation of the District's duty to bargain in good faith with
the Association would establish an artificial and technical
barrier to the District's right to strive for a particular
result in its negotiations with its classified and certificated
enpl oyees. Moreover, a finding that the clause was unl awf ul
mght interfere with that which the EERA was intended to
pronote; |abor peace and enhanced communi cati ons.

Thus, based upon the analysis of the authorities cited and
the positions urged, it is found that the "ne too" clause
between the District and its classified enployees did not
vi ol ate sections 3543.5(a), (b), or (c) interns of the
District's obligations vis a vis the Associ ati on.

V. PROPOSED ORDER

Based upon the foregoing findings of fact and concl usion of
law, it is determined that the Unfair Practice Conplaint issued
inthis mtter is DISMSSED in its entirety.

Pursuant to California Adm nistrative Code, title 8,

part 111, section 32305, this Proposed Decision and O der shall
becone final on Novenber 13 , 1984, unless a party files a
timely statenent of exceptions. |In accordance with the rules,

the statenent of exceptions should identify by page citation or
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exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8,

part 111, section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public

Enpl oynent Rel ations Board itself at the headquarters office in
Sacranento before the close of business (5:00 p.m)

on Novermber 13, 1984, or sent by telegraph or certified
United States mail, postmarked not later than the |ast day for
filing in order to be tinely filed. See California

Adm ni strative Code, title 8, part Ill, section 32135. Any
statenent of exceptions and supporting brief nust be served
concurrently with its ffling upon each party to this
proceedi ng. Proof of service shall be filed with the Board
itself. See California Adm nistrative Code, title 8, part III,
section 32300 and 32305.

Dated: Cctober 23 , 1984
Barbara E. M Il er
Adm ni strative Law Judge
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