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DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on an appeal filed
by the QCakl and School Enployees Association (Association)
chal l enging the dismssal of its unfair practice charge against
the Qakland Unified School District (District). Having fully
consi dered the Association's contentions, we find that the
Board agent's dism ssal, attached hereto, aptly found that,
because the arbitrator's award was not repugnant to the
Educati onal Enploynent Rel ations Act (EERA or Act), section

3541.5(a)(2) precluded issuance of a conplaint.11

lEERA is codified at Governnent Code section 3540 et
seq. In relevant part, section 3541.5 permits an enpl oyee
organi zation to file an unfair practice charge:



In the instant appeal, the Association clains that the
arbitrator's decision is repugnant to the Act because that
decision left unanswered its charge that the District instituted
an unlawful unilateral change when the District declined to
permt post-termnation arbitration of the nerits of
di sciplinary disputes. In our view, this is the issue which the
arbitrator decided. In his decision dated Novenber 14, 1983,
the arbitrator concluded that Article 28 of the parties’
contractual agreenent did not contenplate post-term nation
arbitration. By deciding that the contract permtted the
District's conduct, the arbitrator necessarily concl uded that
the District made no unlawful change and thus fully discharged

its bargai ning obligation

. except that the board shall not do
either of the follow ng: . . (2) issue a
conpl ai nt agai nst conduct al so prohi bited by
the provisions of the agreenent between the
parties until the grievance machinery of the
agreenent, if it exists and covers the
matter at issue, has been exhausted, either
by settlenment or binding arbitration.

The board shall have discretionary
jurisdiction to review such settlenent or
arbitration award reached pursuant to the
gri evance machinery solely for the purpose
of determ ning whether it is repugnant to

t he purposes of this chapter. |If the board
finds that such settlenent or arbitration
award is repugnant to the purposes of this
chapter, it shall issue a conplaint on the
basis of a tinely filed charge, and hear and
deci de the case on the nerits; otherwse, it
shall dism ss the charge.



W note that the arbitrator's decision does not dispose of
the Association's contention that the District failed to
negotiate prior to adoption of Bulletin 8010 in 1978. That
al l egation, however, is untinely,? as this unfair practice
charge was not filed until five years later. Nbreover
| characterizing its charge as a challenge to the unilateral
adoption of Bulletin 8010 is deceptive. The gravanen of the
Association's dispute is the District's refusal to pernit
post-term nation arbitration. Enactment of Bulletin 8010
sinply gave District enployees the right to a pre-term nation
non- bi ndi ng procedure. Ignoring that fact, the Association
attenpts to bootstrap the arbitrator's reliance on Bulletin
8010 in his contract interpretation to the assertion that it is
herein challenging the initial adoption of 8010. Plainly, it
is not true that, by virtue of the arbitrator's decision, the

adoption of Bulletin 8010 becane a unilateral change.

Finally, while we mght well have interpreted the parties’

agreenent in a manner at odds with that of the arbitrator, we

2The Association subnitted a document it contends is a
reply to the District's assertion that any unfair practice
charge alleging unilateral adoption of the pre-term nation
procedure established by Bulletin 8010 in 1978 is untinely
filed. The Board reviewed the Association's subm ssion under
its discretionary authority to do so. (Los Angeles Unified
School District and Los Angel es Community COlITege DiStricCt
(198%)" PERB Decision No. 408.) TInasnuch as the ASSOCratrlon
itself raised the tineliness issue in its initial unfair
practice charge, we find no nerit in the Association's claim
that the District waived its right to challenge the tineliness
of the charge. (See section 3541.5(a).)




decline to second-guess the arbitrator's decision and, thereby,
substitute our judgnent for that of the arbitrator.3

CORDER

The unfair practice charge in Case No. SF-CE-922 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menber Morgenstern joined in this Decision. Mnber Jaeger's
di ssent begi ns on page 5.

3The possibility that the Board may have reached a
different conclusion in interpreting the parties' agreenent and
the evidence, does not render the award unreasonabl e or
repugnant. (Los Angel es Unified School District (1982) PERB
Deci sion No. 7Z218.)




Jaeger, Menber, dissenting: According to my coll eagues,
the "gravamen of the charge" is the District's refusal to
arbitrate. The May 11 charge states:

This [adoption of 8010] constitutes unlaw ul
uni | ateral action by the enpl oyer.

- - - - - - - L] - - - - - - - - - » - - - - - ]

No bargai ning took place with respect to the
adoption of Adm nistrative Bulletin 8010, nor
was OSEA even infornmed that it was going to be
adopted. At a later point in tinme when a

revi sion was being considered, bargaining

was requested, but the District refused to

bar gai n over the changes.

- - - - - - - - - - L] L] - L] - - L] L - L] L] - L) * -

If it is true that the adoption of
Adm ni strative Bulletin 8010 resulted in
di sciplinary matters no |onger com ng under the
gri evance procedure, then this constituted
unl awful wunilateral action by the District.

In its August 14 anendnent, OSEA all eges:
e o o [T]Jhe District unilaterally adopted
Adm ni strative Bulletin 8010 w thout notice to,
or bargaining wwth GSEA . . . . [When the
District proposed to revise this Bulletin, OSEA

requested bargaining, but the District failed
and refused to bargain.

O course, it was the District's refusal to arbitrate that
ultimately brings this case before the Board. But the issue
before the Board is neither the District's refusal to arbitrate
nor its refusal to bargain. It is whether the arbitrator's
decision is repugnant to the Act's purposes because by
rewiting the parties' agreenment, he permtted the District to
unilaterally abandon the contract.

It is not ny intent to |ook behind an arbitrator's finding
and refuse deference sinply because in ny judgnent the evidence

5
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is susceptible to other inferences, or to second guess his
reading of the record. However, the very nature of a
repugnancy cl aim does necessitate a review of the arbitrator's
decision in terns of its effectuation of the Act's purposes.’1
In respect to the repugnancy issue, | find the single

grievance procedure in Article 28 to be straightforward and
commonpl ace: a witten statement of the grievance directed to
t he desi gnat ed managenent representative; appeal to the Di étrict

superintendent; and, finally, a witten demand for binding

arbitration. Only one restriction on the availability of this

I note that two other arbitrators who heard cases
involving virtually identical contract |anguage, the sane
charging party, and the sanme District argunments (one contract
i ncluded the Education Code reference deleted from the one at
hand, and there were different grievants in different
representation units) specifically disagreed with the
arbitrator here. Arbitrator John Kagel, in response to the
District's argunment that the decision of the arbitrator in this
case be res judicata, wote:

There is no anbiguity about this |anguage —
it is exclusive and mandatory, show ng no
alternative for disciplinary grievances except
Article XXIl's procedures. The Arbitrator has
no authority to ignore nor change this
language . . . . It is to be enforced as it
is clearly witten. (Enmphasis in original.)

And Arbitrator CGerald R MKay wote:

. . . [T]he Ianguage of the Contract is not
confusing or ambiguous. . . . It is the
function of the arbitrator in arbitration to
apply the language of the Contract as it is
witten. It is not the function of an
arbitrator to rewite the Contract in a manner
which the arbitrator believes the parties

i ntended had they been aware that a dispute



process is nentioned; it nmay not be used to challenge the

suspensi on, denotion, or discharge of a probationary

enmpl oyee.? There is no mention of 8010 in Article 28 or in
any other provision of the contract.
The arbitrator acknow edged that after adoption of 8010,

Article 28 was anended through negotiation to include certain

Education Code-rel ated di sputes, but that the disciplinary

gri evance | anguage was left intact. More significantly, he

acknow edged that in the 1982 negotiations, "the District was

determned to elimnate" that |anguage but failed to do so.

I nstead, he found a "trade-off" in OSEA s acceptance of the
District's proposal to delete the Education Code reference in
exchange for binding arbitration (in lieu of the previous

advi sory process). And again the disciplinary grievance

| anguage renai ned intact.

woul d ari se under the provision of the
Contract.

Referring directly to the instant arbitral decision, MKay

conti nued:

. It is not the function of the arbitrator

to second-guess the parties and state that they

could not have neant what they said because they

were not serious enough when they reached that

agreenent. . . . The speed or casualness with

whi ch they reached an agreenent has absolutely

no beari ng whatsoever on the words to which they

agr eed.

’The arbitrator did not comment on this last provision
which, in ny view, can only be read to nean that arbitration of
disciplinary action is available to nonprobationary enpl oyees.



It is inportant to note how the arbitrator then arrived at
a concl usi on which, according to the majority, sonehow resolved
an unfair practice charge which was first filed six nonths
after the issuance of his decision.3 He first found that the
adoption of 8010, the alleged unilateral act, permtted the
inference that the District did not understand that
di sciplinary grievances were subject to the contract
arbitration process. He then |ooked to past practice and the
parties' bargaining history and, despite his findings
concerning the District's futile efforts to renove the

di sci plinary grievance | anguage, found neither to be hel pful.

Then, finding it incredible that the parties resolved this
issue in "an al nost casual manner, w thout discussion of its
consequences or inplications,‘"4 the arbitrator proceeded to
give Article 28 his own reading which would "breathe life into
all parts of the contract." Acknow edging that a clai m of

unj ust discharge was a "grievable claim under the contract, he

then read the word "or" as indicating that in disciplinary

cases a different procedure was to be used fromthat used in

other grievances described in the Article.® Finally, he

3The arbitration decision was issued in Novenber 1983;
the unfair practice charge was filed in May 1984.

“How this characterization was arrived at is unclear.
5The first paragraph of Article 28 reads:
An enpl oyee has the right to file a grievance

when he or she believes that there has been a
violation of this Agreenent which adversely



concl uded, w thout further explanation, that the 8010 procedure
was incorporated by the parties into Article 28 and was to be

used in such disciplinary cases.

or" sinply

denotes the different types of grievances that may be fil ed.

To me, it is beyond dispute that the word

Thus, an enployee may file a grievance alleging a contract
violation . . . _or an enployee may file a grievance over his or
her discharge, or his or her suspension, or his or her
denmotion. To conclude that this innocent word contenplates a
separate, and unspecified, grievance procedure, seens to
overstep interpretation to the point of rewiting the
agreenment. \When considered together with the fact that the

word "or" appeared in the parties' contract at |east one year
before the District adopted 8010, the arbitrator's concl usion
is sinply inconprehensible.

The Board will defer to an arbitrator's interpretation of
contract |anguage where extrinsic evidence is used to determ ne
the neaning of contract |anguage that is reasonably susceptible
to different interpretations. But where contract |anguage that

is clear and neani ngful and not absurd® is not fol | owed,

affects the enpl oyee, or when he or she has
been suspended, denoted, or discharged. A
grievance shall be defined as a witten claim
by an enpl oyee covered by this Agreenent that
t here has been such a violation.

6See Wtkin, Sunmary of California Law, Contracts,
pp. 526, 527



resulting in the arguable denial of the charging party's
statutory right to access to this Board's processes, deferral
is inappropriate and anounts to virtual abdication of the
Board's obligation to effectuate the purposes of the Act.

The majority finds untinely that part of the charge
all eging that the adoption of 8010 violated the Act. This
conclusion is irrelevant to the issue at hand whether the
arbitrator addressed the underlying unfair practice charge at
all —he certainly did not find it to be untinely —and nmay
al so be incorrect. OSEA clains that it was not inforned of the
Bulletin at the tine it was adopted, and later believed it to
‘be only a supplenentary procedure. OSEA further clains that it
first learned of the Eﬁstrict'é intention to replace the
contract provision wth 8010 when it requested and was denied
arbitration. These allegations, if true, present an arguable
claimthat the statute of |limtations did not begin to run
until the District refused to arbitrate.

| make no judgnent of that claimhere. |[If one is to be
made, it should be at a hearing after considering both OSEA s
argunment and the District's affirmative defense. It should not
be made here as a throw away.

Because | believe that the unfair practice charge states
facts that, if true, present a prima facie allegation of

1 -
unl awf ul enpl oyer conduct,” and because | do not believe the

‘See San Juan Unified School District (1977) EERB
Deci sion No. 12.

10



standards articulated in Dry Creek Joint Elenentary School

District (1980) PERB Order No. Ad-81% have been net in this
instance, | would not defer to the arbitrator's deci sion and

woul d direct the General Counsel to issue a conplaint.

8 The matters alleged in the unfair practice charge must
have been presented to and considered by the arbitrator; the
arbitral proceedi ngs nust have been fair and regular; all
parties nust have agreed to be bound; and the decision of the

arbitrator is not repugnant to the purposes and policies of the
Act .

11
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Tom Sinclair
Attorney at Law

506 Fifteenth Street
Gakl and, CA 94612

Nancy Lowent hal, Legal Advi sor
Qakl and Unified School D strict
1025 Second Avenue
Gakl and, CA 94606

Re: (akl and School Enpl oyees Associ ation V.
Cakl and Unifi ed Sciﬁooi D strict, Unfair Labor
Practice Charge No. SF-CE-922; DI SM SSAL OF

UNFAI R PRACTI CE_CHARGE AND REFUSAL TO | SSUE
COVPLAI NT

Dear Parti es:

Pursuant to Public Enpl oynent Relations Board (PERB or Board)
Regul ati on section 32630, the above-entitled natter is hereby
di sm ssed because it fails to allege facts sufficient to state
a prima facie violation of the Educational Enploynent Relations
Act (EERA or Act).!' The reasoning which underlies this

di sm ssal follows.

lphe EERA is codified at Governnent Code section 3540,
et seq., and is admnistered by the PERB. Unless otherw se
I ndi cated, all statutory references in this decision are to the
Gover nnent Code. Sections 3543.5(a), (b), and (c) provide that
it shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nat e agai nst enpl oyees, or otherw se
interfere with, restrain, or coerce



Tom Si ncl ai r
Nancy Lowent hal
Septenber 6, 1984
Page 2

Procedur al Background

On May 11, 1984, the QGakl and School Enpl oyees Association (CSEA
or Association) filed an unfair practice charge against the
Qakl and Unified School District (District). |Inbrief, the
Associ ation alleges that the District unilaterally adopted an
admni strative Policy providing for pre-disciplinary hearings
whi ch effectively w ped out (superceded) the Association's
col l ective-bargained right to have grievances invol ving
disciplinary matters heard . by neutral triers of fact.. This
action, according to the charging party, violated sections
3543.5(a), (b), and (c) of the EERA. In addition, the
Association clains that PERB shoul d issue a conpl ai nt because
an arbitrator's decision related to the underlying facts did
Rgt fonsider the statutory issue and was repugnant to the

t.

enpioyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(6) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

“?Both pre-arbitration deferral and post-arbitration
review of a repugnancy claimare governed by a portion of EERA
section 3541.5:

(a) Any enpl oyee, enpl oyee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall ‘not do either of the follow ng:

» - - - - - » - - - - L] - - - - L] - - - - -

(2) . .. issue a conplaint against
conduct -al so prohi bited by the provisions
of the agreenent between the parties
until the grievance machi nery of the
agreenent, if it exists and covers the
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On August 8, 1984, the Ceneral Counsel's Ofice of PERB wote a
letter to Charging Party pointing out the deficiencies of the
unfair practice charge filed against the District. Mre
specifically, | informed the charging party that if there were
any factual inaccuracies or additional facts which would
correct the deficiencies explained in that letter, charging
party shoul d anend the charge accordingly. (This letter is

| abel ed Exhibit 1 and is attached hereto.)

Thereafter, the Association filed a First Armended Charge on
August 15, 1984 which essentially incorporated the facts and
al 'egations contained in the original unfair practice charge
and included sone new facts, allegations and conclusory
assertions.

Fact s

M/ investigation revealed the follow ng facts:

Rel evant Contract Language;

In 1977, the District and Associ ation agreed that the
col l ective bargaining agreenent with respect to the

matter at issue, has been exhausted,
either by settlenment or binding
arbitration. However, when the charging
party denonstrates that resort to
contract grievance procedure would be
futile, exhaustion shall not be
necessary. The board shall have

di scretionary jurisdiction to review such
settlenment or arbitration award reached
pursuant to the grievance nachinery
solely for the purpose of determ ning
whether it is repugnant to the purposes
of this chapter. |If the board finds that
such settlenent or arbitration award is
repugnant to the purposes of this
chapter, it shall issue a conplaint on
the basis of a tinely filed charge,

and hear and decide the case on the
nerits? otherwise, it shall dismss the
char ge
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white-collar bargaining-unit would contain a grievance

pr ocedur e providin% for advisory arbitration3 with the final
decision left to the Board of Education. (See Article XIV.)
This agreenent ran fromJuly 1, 1977, to June 30, 1978. The
gri evance | anguage was carried over into the second contract
(Article XXI') (1979-80) and the third contract (1982-84) with
sone nodi fications, but the "suspension, denotion, discharge"
- Tanguage (see fn. 3, ante) remained the sane.

On Decenber 19, 1979, CSEA and the District entered into their
first collective bargaining agreement for the paraprofessiona
Bargaintag unit, and it was to run until June 30, 1981. This
agreenent contai ned much of the sane |anguage with regard to

ri evances as the earlier white-collar agreenent

Article XXMl Il of paraprofessional contract); however, it
added the phrase ". . . or when a provision of the Education
Code has been viol ated."4

In 1981, the parties entered into another collective bargaining
agreenent for paraprofessional enployees which ran from

March 31, 1982 to June 30, 1984. This agreenent contained the
.sane contract |anguage, except that references to grievin
District policies and the Educati on Code were deleted. This

~ 3The grievance provision in the 1977 contract for the
whi te-col l'ar bargaining unit read as foll ows:

A grievance may be filed when an enpl oyee
feels that there has been a violation of any
specific provision of this Agreenent, or
when an enpl oyee i s suspended, denoted or

di scharged, or when an enpl oyee believes
that an existing D strict policy has been

m sapplied in such a way as to adversely
affect that enployee. (Article XIV).

“The grievance provision in this first contract for the
par apr of essi onal bargaining unit read as foll ows:

An enpl oyee has the right to file a

gri evance whan he or she believes that there
has been a violation of this Agreenent, or
when he or she has been suspended, denoted,
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second contract provided for binding arbitration for the first
ti me® for the paraprofessional enployees.

Rel evant Governi ng Board Pol i ci es;

In 1978, while the parties were negotiating their first
contract for the paraprofessional bargaining unit, the Board of
Educati on adopted a policy known as Adm nistrative Bulletin
8010 (Personnel Procedures), which contained provisions
pertaining to disciplinary grounds and procedures. |t provided
for a disciplinary hearing before a panel conposed of three
managenent enpl oyees appol nted by the superintendent. Findings
and a recommended decision were to be rendered by the panel,

and a flnal deci sion was to be made by the Board of

Education.® No bargaining took place with respect to the

-or discharggd, or when he or she believes
that an existing District policy has been
m sapplied-in _such a way as to adversely
affect the enpl oyee, or when a provision of
t he Education Code has been vi ol at ed.

51t was on the ba5|s of the language in this second
?oPtaact that the grievance in the Joyce Taylor arbitration was
ile

°Bul l etin 8010, in addition to delineating the grounds
for suspension and/or dismssal, prescribed the follow ng
procedur e:

If the superintendent accepts the
recommendati on of a supervisor that an

enpl oyee be suspended or di scharged, he
nust - at the request of the grievant -
convene a panel of three enpl oyees to hear
the charges. None of the panel nenbers can
be enployed in the unit or departnment of the
grievant. The procedure requires notice to
the grievant, with particularity, of the
charges against himor her; it protects the
enpl oyee's right to be represented by a
person of his or her choice; it calls for
the presentation of testinonial evidence,
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adoption of Admnistrative Bulletin 8010, nor was OSEA even
informed that it was going to be adopted. The evidence reveal s
that once OSEA |earned of the adoption of Adm nistrative
Bulletin 8010 it did not file an unfair |abor practice charge,
wth PERB. At a later point in tinme, when a revision was being
consi dered, bargai ning was requested, but the D strict refused
to bargai n over the changes. '

Prior Requests to Arbitrate and Superior Court Action;

During the terns of the 1979-81 agreenents, the D strict

di scharged LI oyd Harper, a nenber of the white-collar

bargai ning unit, after giving himan AB 8010 hearing. OSEA
then filed a grievance under the collective bargainin
agreenent and requested arbitration. The D strict refused to
take the matter to arbitration on the %rounds t hat Harper had
al ready received a hearing, and OSEA then filed a petition to
-conpel arbitration in the Al anmeda County Superior Court. The
District.resisted the petition on the grounds that Harper was
not entitled to two hearings. The court ordered the matter to
arbitration but did not determne any findings of fact or
concl usions of | aw.

On March 22, 1983, the parties went to arbitration in the Joyce
Tayl or grievance. Joyce Taylor, the grievant, was-an

nstructi onal assistant in the paraprofessional bargaining unit
before. she was termnated in April 1982 for excessive
absenteeism Prior to her dismssal, Ms. Taylor was given a

with the grievant having the right to
present witnesses and, by inplication, to
Cross-exam ne adverse w tnesses; a record is
to be nade by tape recording, with a copy to
be nmade available to the grievant.

The panel is required to submt its findings
and reconmmendations to the superintendent or
hi s desi gnee who adopts, rejects, or
nodifies them The decision of the
superintendent or his designee is appeal abl e
to the Board of Education, which reviews the
deci sion on the record nade before the

t hr ee- per son panel .
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hearing under District Admnistrative Bulletin 8010 which
determned that she should be dismssed. Thereafter, the Union
sought an arbitration hearing for Ms. Tayl or, arguing that

Article XXVI1l1 of the contract?7 gave an enpl oyee a
contractual right to a post-termnation hearing in a case of
suspensi on, discharge or termnation - i.e., a de novo hearing

before a neutral arbitrator with the authority TO nmake a
bi ndi ng awar d.

The threshold question posed by the grievance was one of
arbitrability.® Contrary to the Association, the District

mai ntai ned before the Arbitrator that it had al ways been its
position that the nerits of a disciplinary action were not
subject to the grievance process in the contract, but that only
the procedural rights pertaining to disciplinary actions were
grievabl'e pursuant to the contract.

Accordingly, the only issue in the proceeding was as foll ows:

Are the issues raised in the Joyce Taylor grievance subject to
the grievance procedure of Article 28, including submssion to
final and binding arbitration? If yes, what is the appropriate
remedy? : ,

The record of the case before Arbitrator Wl |l ett was
volum nous. In addition to three days of taped transcript,

‘Article XXVI11 of the Contract provides that:

An enpl oyee has the right tofile a grievance
when he or she believes that there has been
a violation of this Agreenment which
adversely affects the enpl oyee, or when he
or she has been suspended, denoted, or

di scharged. A grievance shall be defined as
a witten claimby an enpl oyee covered by
this Agreenent that there has been such a

vi ol at1 on.

8The District noved at the arbitration hearing that the
arbitrator should stay a hearing on the nerits of Ms. Taylor's
grievance and shoul d deal exclusively with the question of
arbitrability raised by the jurisdictional issue. The
arbitrator granted this notion.
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there were 20 uni on exhibits, 17 D strict exhibits, and eight
joint exhibits. According to-Arbitrator Wil lett's opinion at
page 7, .many of the exhibits related to negotiating history -
proposal s and counter proposals.

The Arbitrator's Deci sion

The arbitrator ruled on Novenber 24, 1983 that the issue
pressed by the union on behalf of Ms. Taylor was not arbitrable
under the |anguage of the collective bargaining agreenent. In
reaching his conclusion that the grievance-arbitration | anguage
did not allow for a de_novo hearing by an arbitrator on a
disciplinary action, Arbitrator Wllett considered all relevant,
bargal ning history and the past practices presented to hi mby
the parties, and he applied traditional rules of contract
Cﬂnstructlon. The arbitrator noted as a prelimnary natter

t hat:

-The patent anbiguity of Article 28 nakes it
appropriate, if not essential, to | ook at
extrinsic evidence. (Arbitrator Wil lett's
Decision at p. 6.)

Arbitrator Wllett concluded that the testinmony relative to the
negotiating history of the grievance |anguage in the contract
was i nconcl usi ve.

Since neither the negotiating history nor
past practice, such as it was, is hel pful,
the arbitrator nmust resolve this dispute by
| ooki ng at the words of the agreenent and
giving thema readi ng which . breathes life
Into all parts of the contract, reconciling
conflicts where they exist. (Arbitrator
Wl lett's Decision at p. 10.)

Further, Arbitrator Wl lett determned that the Union, who had
the burden of proof, had presented insufficient evidence to
persuade himthat the parties agreed in 1982, that an
arbitrator would have jurisdiction to hold a fresh, full-blown
evidentiary hearing, and thereby re-examne the nerits of the
disciplinary claim (as if A B. 8010 did not exist). The
arbitrator proceeded with his analysis:

One of the difficulties that | have with the
union's position is the nature of this
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controversy. The Board of Education not

only denies that it ever agreed to binding
arbitration of disciplinary matters, it also
clains that for it to make such an agreenent
woul d be unl awful under the Education Code.

| pass no judgnent on that assertion, but it
does underlie the inportance with which the
. Board viewed this natter. The union, on the
ot her hand, also regarded it as an issue of
first magnitude; its success in gaining

agr eenent

to binding arbitrati on woul d have

been a maj or breakt hr ough.

That the parties resolved such a profoundly
significant issue in an al nost casual
manner, w thout discussion of its
consequences and inplications, is not

credi bl e.

Arbitrator Wl lett

reasoned t hat:

It does not followthat the nerits of a
claimof discipline without just cause are
subject to binding arbitration under
Article 28. This is so because the use of

t he word

"or" Iinthe first sentence of

Article 28 inplies that the procedure to be
followed in the event of suspension

denoti on,

or discharge is different than the

one to be followed when there is a claimof
ot her kinds of violations of the agreenent
adversely effecting the enpl oyee.
(Arbitrator Wl lett's Decision at p. 11.)

Thus, after interpreting the contract, applying conventional

rul es of contract

construction and considering the bargaining

hi story, Arbitrator Wllett concluded that the substance of a
disciplinary dispute was not arbitrable. (Arbitrator Wllett's

Decision at pp. 2,

6-9, 12-14.) Nevertheless, Arbitrator

Wl lett synpathized wth the argunent that an A B. 8010 hearing
was deficient in not providing for an inpartial decisionnmaker.
(Arbitrator Wil lett's Decision at p. 13.)

However ,

it 1s not the function of an

arbitrator to re-wite the parties'
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agreenent to conformto his notions of due
process. It is* rather, his function to

I dentify the dinmensions of that agreenent as
best he can and apply it to the facts of the
case before him

This interpretation of the agreenent
necessarily incorporates Admnistrative
Bulletin 8010 by reference. Accordingly, it
cannot be nodified during the life of the
basi c agreenent between the parties w thout
mutual consent. {Arbitrator Wllett's

Deci sion at p. -13.)

The Association's charge is premsed on the argunent that the
Arbitrator's decision was repugnant to the Act. As discussed
bel ow, OSEA's argunent is based in substantial part on the
assertion that had the Dstrict's negotiator, Janmes WI son,
testified in the case, the arbitrator woul d have reached a
different result. It is undisputed that the arbitrator was not
presented with, nor did he discuss, the testinony of Janes

Wl son, Dstrict negotiator, whomthe Associ ation asserts, in
its E;rst Anended Charge, would have clarified matters in this
case.

_ °James W/ son testified in a subsequent arbitration

i nvol ving the discharge of Nellie Cordova before Arbitrator
Cerald McKay concerning a different contract for white-collar
enpl oyees. W Il son testified in the Cordova hearing that the
District had not intended to incorporate any of the

Adm nistrative Bulletins into that collective bargaining

- agreenent. (MKay Decision at p. 6.) Arbitrator MKay
determned that pursuant to Article XXI of the white-collar
contract, Cordova was entitled to a hearing on the nerits by a
neutral arbitrator

The white-collar contract is different fromthe
par aprof essi onal contract. (Arbitrator McKay's Decision at pp.
12-13.) One difference is that the paraprofessional contract
provides for binding arbitration while the 1979-81 white-coll ar
contract provides for advisory arbitration. It is unclear to
what extent the arbitrator may have been influenced in ordering



Tom Sinclair
Nancy Lowent ha
Sept enber 6, 1984
Page 11 :

Contrary to the Association's assertion, Arbitrator MKay was
of the opinion that Arbitrator Wl lett's decision was not

bi ndi ng on hi mbecause Arbitrator MKay's case involved a
different contract. Arbitrator McKay stated in his discussion
of the Nellie Cordova case that:

Arbitrator Wl lett's Decision cones very
close to dealing with the question which is
presently before this arbitrator. However,
Arbitrator Wllett was called on to
interpret the 1982-84 Contract which is
different in sone respects fromthe 1979-81
Contract which is before this arbitrator.
Arbitrator Wllett's Decision relative to

t he nmeani ng of the 1982-84 Contract cannot
be considered binding on this arbitrator in

his responsibility to interpret the 1979-81

.Contract. In the first place, prior
arbitration decisions are not normally
considered "res judicata." The basic

arbitration by the fact that, no matter what the arbitrator
said, the school board would still have the power to inpose
di scipline. Indeed, Arbitrator MKay noted that:

The arbitration provisions in the 1979-81
Contract provide for advisory arbitration
decisions. In this respect, regardl ess of
the result of the arbitrator's Award, the
ultimate determner of the result wll be
the Board of Education. The arbitrator
fails to understand why, even if he accepted
the Enpl oyer's assertion relative to the
present state of the law, having the
arbitrator hear the nerits of the dispute
would violate the law. Wen the arbitrator
hears the grievance on the basis of just
cause and listens to the nerits of the

di spute, his Decision is reviewable by the
Board of Education under the 1979-81
Contract. The Board of Education has given
nothing to the arbitrator. (Arbitrator
McKay's Decision at p. 15.)
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concept of arbitration calls on each
arbitrator to interpret the facts in the
Contract "de novo" and nerely use other
arbitration decisions as guidance and not as
bi ndi ng precedent. However, as a matter of
arbitration practice, arbitrators generally
consider a decision involving the sanme
Contract between the same parties to be

bi nding and let the parties change that
result through negotiations if they choose
to do so. In the second place, the Contract
before this arbitrator is different than the
one which was before Arbitrator Wil lett.
(Arbitrator MKay's Decision at pp. 12-13.)

Finally, in terms of the present unfair practice charge, a
review of the arbitrator's decision indicates that inherent in
Arbitrator Wllett's analysis is a determnation of the unfair
practice issue inthis case. In determning this issue, he had
before himthe argunents of the District relying on its history
-and interpretation of the contract. Most inportant, he had the
Associ ation's own past negotiations evidence to consider. His
interpretation of the contract and consideration of the

evi dence presented to himis not unreasonable.

The First Amended Charge

The first amended charge filed by OSEA on August 15, 1984
alleges in essence the follow ng principal argunents:

1) The Taylor Decision by Arbitrator Wllett is not
supported by e record. The Association alleges that the
parties could not have intended the word "or" to nean that a
different procedure was to be used for disciplinary matters.
The Association alleges that it was not clear to the parties.
that the issue of arbitrability would be resolved on the basis
of the use of the word "or" and critical evidence regarding the
parties' - intent in using the word was not presented or
considered by the arbitrator.

2) The proceedings were not fair and regular because
Arbitrator Wllett failed to consider all relevant bargaining
history since certain highly relevant evidence was not
presented. The Association alleges that Arbitrator Wl lett*s
deci si on was based on supposition as to the intent of the
parties. As noted above, the only evidence pertaining to the
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intent of the parties, which the arbitrator allegedly failed to
consi der was testinony of Janes WIlson, who was not called to
testify in the proceeding. Charging Party's only expressed
reason for failing to call Wlson, 1s that the representative
of Charging Party who presented the case was a non-|awer who
did not recognize "the intent of the parties" as being a
critical issue. : ,

3) Arbitrator Wil lett's decision departed from comonly
accepted rules of contract construction because according to
t he Association the contract is not confusing or ambi guous.
Thus, Arbitrator Wl lett should have given effect to the
meani ng of the l|anguage w thout any further considerations.
The Association alleges that Arbitrator Wl lett's decision was
based on ?supﬁ03|t|0n and specul ation which are unsupported by
evidence in the record." (First Amended Charge at p. 5.)

4)  The issue of whether the adoption of A B. 8010 was an
unfair |abor practice because it constituted a unilatera
i npl ementation of a Bpl|cy.mnth|n the scope of bargaining was
not raised in the arbitration or considered by the arbitrator.
The Association asserts that "[n]o findings were made with
regard to this issue or with regard to any parallel issue which
woul d involve the same analysis and evidence." (First Anended
Charge at p. 4.) ,

Di scussi on

The PERB has set forth standards for determ ning whether a

post-arbitration conplaint should issue under EERA section

3541. 5§a). R%S% Dry Creek Joint Elementary School District

6/21/80) PERB Order No. Ad-8Ia, L0S-Angeres unrfTed School
District (6/30/82) PERB Decision No. 2187)

In Dry Creek the Board found an arbitrator's award repugnant to
the"ﬁ%f because it failed to restore the status guo and award
back E%% fO||QMAn? an enployer's unilateral salary reduction.
The Pl applied federal precedent of the National Labor

Rel ations Board (NLRB) adopting the discretionary standards set
forth in S ellberg Manuf acturing Co. 51955) 112 NLRB 1080

36 LRRM 1152J.0' Under Speil berg~ahd its progeny there are
¥our st andards whi ch nust“gé*§ﬁf?%Tied befofé efgrral to an

Federal practice, although discretionary under the
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arbitrator's award is appropriate: (1) the matter raised in
the unfair practice charge nust have been presented to and
considered by the arbitrator; (2) the arbitral proceedi ngs nust
"agpear to have been fair and regular”; (3) all parties to the
arbitral proceedi ngs: nust have "agreed to be bound"; and

(4) the decision of the arbitrator nust not be "clearly
repugnant to the purposes and policies of the Act." (Dy Oeek
Joint Elenentary School District, supra, at p. 4.) [

Construi ng the repugnancy standard of review in section
3541.5(a), the Board al so reasoned that:

. +« +« PERB is surely not obligated toignore
an unfair practice charge under its deferral
obligation if the issues in that charge are
not enconpassed by the arbitration
proceeding and included in the arbitrator's
di sposition of the case (ld. at p. 5.)

Ld - - - - L - L - - - - - - - - - - - -

Indeed, in the Board's view an arbitration
award which has failed to observe any of the
foregoing criteria would be inherently
repugn%?S to the purposes of the EERA. (ld.
at p. 6.

Al though the Board will not reject an arbitrator's award,

. . . because it woul d have provi ded a
different renmedy than that offered by the
arbitrator, it may well so consider an award
which fails to protect the essential and
fundanental principles of good faith
negotiations (Id. at p. 7, enphasis in
original.) - :

National Labor Rel ations Act (NLRA) (29 U.S. C. 151 et seq.),
may be used to guide interpretation of simlar or identica
provi sions under the EERA. (See e.g., San D ego Teachers Assn,,
v. Superior Court (1979) 24 Cal.3d 1, 1Z2-13; Fire FH ghters
Union v. Oty of Vallejo (1974) 12 Cal.3d 608, 616, PublicC
Enploynent” RelTations Board v. Mddesto Gty School D STTicCr

TTI987) 136 Cal. App. 30 88T, 895-897.)
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The Los Angel es case illumnated the Board' s application of the
Dry Oreek standards. In Los Angeles the PERB declined to issue
a conplaint on a charge of unlawful "unilateral action by an
enployer. An arbitrator had determned that the enployer's
change in bus driver reporting |ocations was consistent with
managenent's right under the parties' contract. Al though the
arbitrator did not dispose of the charging party's bargaining
claimunder the EERA, the PERB found that there was a parall el
between the unfair practice and contract issues, and that,

.o the arbitrator was presented with and
considered all of the evidence relevant to
the unfair. (Los Angeles Unified School
District, supra, PERB Decision No. 218 at

p. 7.)

The PERB's "parallelism standard relied upon Bay Shipbuil di ng
Corp. (1980) 25 NLRB 809 [105 LRRM 1376] and Atl antic Steel Co.
(1979) 245 NLRB 107 [102 LRRM 1247].

In this case, the Association contends that the arbitrator's
award was deficient in two respects; first, that it failed to
consider the statutory issue raised in the charge (i.e.,

unil ateral change by District); and second, that the
arbitrator's decision was repugnant to the Act because he
determned that A B. 8010 superceded a coll ectivel y-bargai ned
right to grieve suspensions, denotions and di scharges.

For the reasons that follow, it is concluded that the charging
party has failed to establish that the four-prong test set
forth in Spielberg was not satisfied in this case.

First, the arbitral and statutory issues are clearly parallel;
both turn essentially on whether the issues raised In the Joyce
Tayl or grievance are subject to the grievance procedure of
Article 28, including submssion to final and bi ndi ng
arbitration. The facts presented to Arbitrator Wl lett are
~parallel to those that would be presented to PERB. Arbitrator
Wl lett's analysis was thorough in that he considered all

rel evant bargal ning history and the past practice of the
parties and finally he relied on conventional rules of contract
construction. PERB would have followed this sane analysis for
a unilateral change violation. (See Marysville Joint Unified
School District (5/27/83) PERB Decision No. 314 at pp. 8-9.)
The arbitrator found that Ms. Taylor was not permtted under
the contract to seek arbitration of her claimon the nerits
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with a second hearing which ignored the prior hearing on the
- ground that it was inherently unjust. Arbitrator Wllett
concluded that this was not an arbitral issue under the
contractual language.™ His interpretation of the contract
and consi deration of the evidence presented to himis not
unr easonabl e.

"In keeping with the precedent established in Los Angel es

Uni fied School District (6/30/82) PERB Decision No. 218, even
I'T PERB were to disagree with the arbitrator's assessnent of

t he evi dence sup ortinﬁ the Association's argunent, the PERB is
bound to defer ere the facts necessary to the arbitrator's
hol ding _are parallel to those that would be presented to this
agency. *? |

~Second, the Association asserts that the proceedi ngs were not
fair and regul ar because Arbitrator Wl lett's Decision failed
to consider highly critical evidence pertaining to the intent

of the parties. The arbitrator's conclusion about what the
parties intended was plainly a fundamental step in his overal
anal ysis of the contract, and he thoroughly considered all of

t he evidence presented to him Thus, the Association should be
‘barred fromarguing, at this date, that it did not present al

of the relevant evidence and argunent on the basic.unfair

11on the other hand, Arbitrator Wllett concluded that if
Ms. Taylor had chall enged the A.B. 8010 proceeding on the
ground that it did not conformto the requirenents of the
Bul letin, then that issue would have.been arbitrable. But this
I's not what she did.

"“The PERB's "parallelismi standard in Los Angel es
Unified School District, supra, PERB Decision NO. relied
-upon Bay _ShipbuiTding Corp.- (1980) 25 NLRB 809 [105 LRRM 1376]
and AfiTantTc Steél Co. (1979) 245 NLRB 107 [102 LRRM 1247] .
ThusT PERB has rejected for sone circunstances the NLRB
determnation in Procopo, Inc. (1982) 263 NLRB No. 34 [110 LRRM
1496], that defertal 1S unwarranted where the grievant
consciously chose not to present the unfair practice issue to
- the arbitrator. PERB s holding also is consistent with the
di stinction between the discretionary jurisdictional process of
the NLRB and the statutory nmandate of EERA section 3541.5(a)
requi ring deferral where the grievance nachinery "covers the
matter at issue."
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practice issue. |If perhaps, the Association declined to fully
bear its burden of producing evidence on a necessarily included
finding, it would defeat the purpose of arbitral deferral and
contract stability to allow the Association the proverbi al
"second bite of the apple.” (See generally, Carey v.
West i nghouse Corp. (1964) 375 U.S. 261, 270-271{55 LRRM 2042];
ASsOocTated Press v. NLRB (1974) 492 F.2d 662, 667 [85 LRRM
Manufacturi ng Co., supra, 112 NLRB 1080, 1082

2303 Sprervery
[36 LRRM I1152] )

Third, the parties plainly agreed to be bound by the award.

Fourth, the union clains that the arbitrator's award is
repugnant to EERA because his decision effectively w ped out
(superceded) a collectively-bargained right by the union to
have disciplinary matters considered by a neutral party. The
standard -for Board review of the repugnancy factor in deferral
cases has been articulated by the NLRB as fol | ows:

The majority reviews the record evi dence,
sees no irregularities in the proceedi ngs
and no facial errors in the arbitrator's
factual findings, and then examnes the
arbitrator's legal conclusion to see if, on
the facts he has found, it is consistent
with Board law. "Finding that it is, and
that the arbitrator actually considered
Board law in ruling on all of the
discharges . . . the mgjority defers to the
arbitrator's decision. This approach is
nore consistent not only with past Spiel ber
deci sions, but also with the strong IaBor
policy which favors voluntary arbitration.

Kansas Gty Star (1978) 236

NCRB 866, 869 [98 LRRM 1320].
Wt hout passing on whether the Board would reach the sane
result as the arbitrator on this issue, it is clear that the

arbitrator's decision is not clearly repugnant to the purposes
and policies of the Act.®® In finding that the substance of

139'Hu;possibility t hat PERB may have reached a different
conclusion in interpreting the parties' agreenment and the
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a disciplinary dispute was not arbitrable, Arbitrator Wl |l ett
not only considered the meaning of the contract, by
specifically examning the "just cause" and
grievance-arbitration provisions, but he thoroughly revi ened
evi dence concerning the parties' bargaining history and past
practices. Thus, a prinma facie case of repugnancy under EERA
has not been established. (See Dry reek Joint E enentary
School District, supra, PERB Order No. Ad-8T1a; Los Angel es
UniTired School District, supra, PERB Decision No. 2187)

Pursuant to Public Enploynment Relations Board regul ation
section 32635 (California Admnistrative Code, title 8,
part 111), you nmay appeal the refusal to issue a conplaint
(dismssal) to the Board itself.

R ght to Appeal

You nmay obtain a review of this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dismssal (section
32635(a)). To be tinely filed, the original and five (5)
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) on

Septenber 26, 1984, or sent by tel egraph or certified United
States mai|l postnarked not |ater than Septenber 26, 1984
(section 32135). The Board's address is:

evi dence does not render the award unreasonabl e or repugnant .
The N nth Grcuit has stated:

If the reasoning behind an award is
susceptible of two interpretations, one
perm ssi ble and one inpermssible, it is
sinply not true that the award was clearly
repugnant to the Act. . . . The reasoning

i f anbi guous, could have been interpreted in
a non-repugnant way, and should have been in
order to give arbitration the "hospitable
accept ance" necessary if "conplete
effectuation of the Federal policy is to be
achi eved. "

Douglas Aircraft Co. v. NLRB
(9th Gr. 1979) 609 F. 2d 352
[102 LRRM 2811, 2813.]
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Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a .

conpl aint, any other Party may file with the Board an ori gi nal

and five 3) copies of a statenent in oPposition wi t hin tmentr
20) cal endar days followi ng the date of service of the appea
section 32635(hb)).

Servi ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany the docunent filed with the Board
itself (see section 32140 for the required contents and a
sanple form . The docunent will be considered properly
"served" when personally delivered or deposited in the
first-class mail postage paid and properly addressed.

Ext ensi on of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section®32132).

Fi nal Date

If no appeal is filed wwthin the specifiedtine limts, the
dismssal wll becone final when the tine limts have expired.

Very truly yours,

DENNIS M SULLI VAN
CGeneral Counsel

Emily E. Vasguez
Staff ~ Attorney



