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Case No. SF-CE-1037

EDDA IRMA PETTYE,

Charging Party,

v. PERB Decis ion No. 547

FAIRFIELD-SUISUN UNIFIED SCHOOL
DISTRICT,

December 16, 1985

Appearances: Edda Irma Pettye, on her own behalf; Breon,
Galgani, Godino and 0 i Donnell by Gregory J. Dannis for
Fairfield-Suisun Unified School District.

Before Hesse, Chairperson; Jaeger, Morgenstern, Burt and Porter,
Members.

DECISION

This case is before the Public Employment Relations Board

on appeal by charging party of the Board agent's dismissal,

attached hereto, of her charge alleging that the

Fairfield-Suisun Unified School District violated Education

Code section 45110 and the Educational Employment Relations Act

(EERA) (Gov. Code sec. 3540 et seq.).

We have reviewed the dismissal and finding it free from

prejudicial error, adopt it as the Decision of the Board

itself, in that the charge was not timely filed pursuant to

EERA section 3541.5.

ORDER

The unfair practice charge in Case No. SF-CE-I037 is

DISMISSED WITHOUT LEAVE TO AMEND.

By the BOARD.



STA TE (J~ CAUFORN1A GEORGE DEUY,,'nEJIÀN, Gav",nor..-..-
PUBLIC El\'~?LOYMENT RELATIONS BOARD
San Francisco Regional Office
177 Post Street, 9th Floor
Son Francisco, California 9,.108
(415) 557-1350

Septemr 24, 1985

Edda Irma Pettye

Greg Dais

R"' REAL 'I ISSUE ff'1IAIN AN DISMISSA.. OF ú'NAIR PPACTICE GlGE
Edda Irm Pettye v. Fairfield-Suisun Unified School District
Charge No. SF-CE-I037

Dear Parties:

Pursua.'1t to rublic Ei.¡lol'T,ent Relations 20ard (PE.'B) Regulation section 32730,
a complaint will not be issued in the above-referenced case and the periling
charge is hereby disiiissed beause it fails to allege facts sufficient to state
a prim facie violation of the Educational Employment Relations Act (EE.).1
The reascning which un.derlies this decision follm,is.

On July 12, 1985 M.s. Edda Irm Pettye filed an unair practice charg'2 against
the Fairfield-Suisun Unified School District (District) alleging violation of
Education Code section 45110. Speifically, charging party alleges that the
District refused to pay her eqal pay for equal wDrk; refused to pay hGr
management pay for 'frfom.ace of rnnagereent duties during the SUJf1er school
program of 1984; and, continues to take retaliatory action against her for
filing a grievance. Charging party lists as retaliatocy the follo,.¡ing co;;duct:
used a non-validated¡ local develope testing device to preclude her fron: pro-
motion; refused to gr2..t her an opportunity to train in a ¡:osition with knmYT
promotional potential; forced her to use her private vehicle as a condition of

erloyæent, and at t~e SaD,2 tL~t2 did not pay her any more th~~ o~~er ôTiloyees
using District vehicles. Charging party alleged that her claim for equal pay
for e~ial w~rk consists of a reqest for reclassification on the gro~~d that,
although she ,,'2S classified ai-:d employed as a cafeteria assistant I, she Fer-
formed the duties of a caEeter ia assistant II. Charging party lists severa.l
è.1112g2d defects in the reclassification p:cocedure follO',red in ber case: she

lReferences to Ll-€ ET':.~ are to Government Code sections 354(1 2t See:.

PE?B Regulations are ccdified at California A.dnÜnistrati'l2 0:'02 ¡ 1itle 8.
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was not given an opportunity to appear before the board prior to the decision;
the denial was not supprted by explanation; there was no notification of the
decision; and, the decision was not signed by the chairman or president of the
board or the superintendent of schools. Charging party alleges tht the
procedures denied her the right to due process as well as rights established
by Distr ict procedures and the collective bargaining agreemt.

On Septemr 10, 1985 the regional attorney wrote to charging party apprising
her of the deficiencies in the charge, discussing legal principles applicable
to the factual situation describe in her charge, and informing her that uness
withrawn or amended by Septemr 20, 1985, the charge would be dismissed. On
Septemr 20, 1985 the regional attorney initiated a telephone call to the home
of charging party and left a message on her answering tape to the effect that
no amendmnt or withrawal had been received by PER. Charging party was
instructed by that message to telephone the PEPB office in the event that
either such documnt had been placed in the mail. To date, no withrawal or
amendment has been received.

For the reasons stated in the warning letter of Septõnbr 10, 1985, it is
concluded that the charge, as written; does not state a prima facie violation
of EE section 3543.5. The letter of Septemr 10, 1985 is hereby attached
fu"1d incorprated by reference. Accordingly, the àllegations are dismissed and
no complaint will be issued.

Pursuant to Public Employment Relations Board regulation section 32635

(California Adinistrative Code, title 8, part III), you rray appal the
refusal to issue a complaint (dismissal) to the Board itself.

Right to Appeal

You may obtain a review of this dismissal of the charge by filing an appeal to
the Board itself within bventy (20) calendar days after service of this Notice

(section 32635 (a) ). To be timely filedi the original and five (5) copies of
such appeal must be actually received by the Board itself before the close of
business (5:00 p.m.) on October 14, 1985, or sent by telegraph or certified
United States mail postmarked not later than October 14, 1985 (section 32135).
The Board i s address is:

Public Employmnt Relations Board
1031 18th Street

Sacramento, CA 95814

If you file a tiIT~lY appeal of the refusal to issue a complaintr any other
party may file with the Board an original and five (5) copies of a staterr,ent
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in opposition within twenty (20) calendar days following th~ date of service
of the appeal (section 32635 (b) ) .

Service

Al documnts authorized to be filed herein must also be "served" upon all
parties to the proceeding, and a "proof of service" must accompany each copy
of a documnt served upon a party or filed with the Board itself (see
section 32140 for the reqired contents and a samle form). The document will
be considered properly "served" when personally delivered or deposited in the
first-class mail postage paid and properly addressed.

Extension of Time

A request for an extension of tL~ in which to file a documnt with the Board
itself must be in writing and filed with th2 Board at the previously noted
address. A request for an extension must be filed at least three (3) calendar
days before the expiration of the time .:eqired for filing the docLlrnent. 'The
request must indicate goo cause for a'1d¡ if YJ1O'm, the position of each other
party regarding the extension f and shall be accomp&lied by proof of service of
the. request uI?n each party (s'ection 32132).

Final Date

If no appeal is filed Hithin the s;veific tirne limits, the dismissal will
beome final when the time limits have expired.

Very truly your s /

JERE SLOAN
Acting Geeral Couns~l

/J

Byl
PET HAER.i7W,
Regional Attorney

cc: General Counsel
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Edda I.i:na Pette

R.: Edda IrIna Pettye v. Fairfield-Suisu:1. Unified School District
cr.arge No. SF-c-I037

Dear 1'1$. Pettye:

On July 12, 1985 i'1S. Eda I:ina Pettye filed an lL'1air p:ractice chage againt
the Fairfield-Suisun Unified School District (District) alleging violation of
Education Coe secion 45iio~ Sfificaly, charging party alege.s tr.at the
District refused to pay her equal pay for eqal '(¡ork; refused to pay her
magement pay for perfor:ce of manageme..l1t duties dudng the SU1TJ:r school
program of 1984; an, continues to take retaliato~J a~tion against her for
filing So grievance. Cha.rging p3.!"ty lists as retaliator-j t.be follc'dir:g coni.Juct:
used a non-validated, local develo?ed testing device to preclude her from
promotion; refused to grant her: an Opp0rtuI1Íty to train iii a position ~dith

knol¥T proir:otiot13.1 :fte:itíal; force-J her to use her private vehicle a~ c
condition of emloyment, fu~d at the sa~e t.~~ did not pay her any ffore thi
otJ'1er emloyees using District vehicles. Charging party alleg.~ that her
claim for Equal pay for 'equal ,,¡ork consists of a reqLiest foe reclassification
on the ground that r although she \'125 cl2ssified fu"1d eiT:ploye-j as a cafeteri2.
assistant I, she perfom.2d t.'1e duties of a cafeteria assistfuit II. Q-i::H:9 in:-:
party lists several alleged defects in the reclassification prcceèure foUO'.¡e(
in her case: she was not given &"1 opportunity to appear before the board prior
to t.'re de-.:Ision i the deiiIal was not sUpprted by explaration ¡there Wè5 r:8
notification of the decision; and, the d2Cision ".¡as not signed by tr2 chain,¿11
or president of b."ie oo2rd or the superintendent of schools. Char'T~.n9 party
alleges that the prccedures denied her the right to due process as weLL as
rights estabiished by District procedures and the col1ectiv?- b3.i:gairii::g
agree.rnent.

Jur isdictio:i:

FF2B .:028 not h3.ve jucis.ic;tian to resol\/2 claitns s2eking I~E:¡:2fi.ts un.j::l' "th.e
Ec,-i,i,ìc;:i.L~I.01".. l"~_i", ",,.:-rlo",, 1T;cll ö~! S~'o,..:;:r;i "'-11 "~-:- - r'~ 7\,--(',-'i ;:'i: ri~ ... ,,''', ,'1 ~'"_ ~ ~ ~'.*O i'..,v_'-,v.i \j-':L.~,_._ ...'- :...0..~..( .L...i.-i..G_IJ._.': t~::_",__.lL. .J~l \".. ,,"_,'I_.lJ.J.*
(1"::7(1')) P8 ('~l T~,,, ')-l-'',::cr F'.L~I",C~""i,~ 'iiT1ifi"'.": c:'~:"-'Olii';"":-';r'¡- V '¡,C."l-jr'-'-;¡P;i:'-'::'1-1''':'_ _ v.) -- .C'\V;:"i....)0 .~J _¡ _ _~ _'- ~ _.__'--- \. _,..~J _'- L-_..::L_.L..~... "' -,-"-_'....;.___ C."'t...... -.....'6
k:soci,:iti.on (1981) 125 Ca,l.J\p.?_ 3:1 2:)9; Lc:: f\.ig~l:;s COU¡,cÜ 0 I.'.
LaC' Ç::;:i ,:~ ü~ ~ ç ieJ - ~ly'() 1 D~ r.L r i r' '. /1 C0i\\-.rr=ïr';::,-----:X_~'J.:!-:_L__;: ll."_", '-_ 0\.. i\.. ._'_ ...'..,,,,\___,,--,\_ ,_ ::uvJ _ .) ,-':.... ..~_L ___'___..
U~i.Ei2:J Scr~loc\l D~_stri(:t \/., P\J1:;lic; L:.~¿iO-0'~nt ~~::i.?~t-.ion3 l:::'.~3r3 CLS81),~líJ r' -,', ., ".." '), -1 1/)1 \-; C i-' pr'" i i' t ~
.J¿\ \Jil...r"J/;,i.-,Q \.~J.. ün:.:'2.:L1':~n:__L~ýi d2) h;:";.s p:~) ~i¡~~:..i.':Gi-":c.ioCi 0 res;,)...:.;",~

di~:.Y.l:.2S un'J~::r r:c1ucatioYl ()YJ2 s~_~;-:io;;. L1S1iO~



Statute of limitations~

In San Diegito Union High School District (1982) PEPB Deision No. 194, PEF3
held that, to state a prim facie violation, charging party must allege and
ultL"rately establish L'-at the alleged unfair practice either occurred or Has
discovered \.¡iLi-in the six-month period i.ediately preceding the filing of the
chage with PER. EE section 3541. 5; naanky-C-oldbrg Hemorial
Chapels, Inc. (1982) 264 ~rr 112 (112 LP2J1 1108); A~erican Olea~ Tile Co.

(1982) 265 ~qs No. 206 (112 LP~1 1080) i A.F .C. Industries, Inc. (Finar
Division) (1978) 234 ~~ 1063 (98 LP~~ 1287), enf ld as modified (8 Cir. 1979)
596 F. 2d 1344 (100 LP~~1 3074). The National Lar Relations Board cases cited
here hold tht the six-mortJi period commences on the date the conduct consti-
tuting the unair practice is discovered. It does not run from the discovery
of the legal significane of that conduct.

Discrimation:

The PER has ruled Ll-at for a C03rge to state a pr~Ta facie ~~air practice
case of unawful discrimination, it must allege facts which, if proven,
establish: (1) emloyer conduct which singles out the e~loyee &~d denies
him/ner a benefit oLi-erwise accorded to employees s~ilarly situated; (2) ~~
exercise by the e\llployee of a protected right; and r (3) such selective
treatrnent ",-auld not have occurred "but for" his/ner exercise of a protec ced
right. Kovato Unified School District (1982) PE.S cecision t~o. 210;
California state University (Sacr~7ento) (1982) PEF3 L€Cision No. 2ll-H.

'The nexus ætVleen the ernployer conduct and t.rie prote-cted activity is
established by alleging unlavïful rnotivation on the part of: the emloyer. In
Placerville Union School District (1984) PR°.j Decision No. 377 f PE.R st.ated

that where direct evidence of unla,fful motivation is lacking ¡ it has generally
lool\.ed to such factors as t:ii1Ún:-j (No.rth Sacra.rr.ento School District (1982) PER
Deision No. 254 j Coast Co~~nity College District (1982) ?E:RB Decision
No. 251) f disparate treatrnt (Sa.'i JoaqiJÎn ælta Ccri".unity College District
(1982) PEFJ3 Deision No. 261; SaT1 Leandro Unified Schcol District (1933) PERB
Deision No. 288), departure from past procedures (Novato UnilTe2 School
District (1982) PER Decision No. 210), arid inconsistent justifications (State
of California (Depatment of Parks ruid Recreation) (l983) PR.~8 ~cision
No. 328-S) which, under certain circuw5tancesi m~y support æ~ inference of
unawful ITDtivation. Also see University of California (1983) PER Lecision
No. 30B-H.

Im;'estigation:

Investigation and exail1ination of this charge rev?21êj the fol1o,r::J':.g. C"!c?:gIng
party filed her reqii2st for reclassificatiolì 0'. JU::2 27, i903. (tx:n rejc::cti.c:i
at step If charging p:irty clppealed d?i1ials to S'Y.x::':ssi'7?lY hig\1e,: st-c;:)s. 'J'h:"
go\),2rning board Il.2t and ultjJ~:2tely clenic:cl h:::;r rt~:(l:'c:.;;: on J¿~--i~j3r~i 6: 19(j!:..
T'nis Cl2Cision \'73.8 C01T"CD'.lriica1",:ccl to chargin,) p:1ct~r L~i letter c~ :~r J_! lS
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On J~~e 25, 1983 charging paty filed a scievæ~ce complaining of the reclassi-
fication procedure. That grievance ",ras never pursued beyond level 1 of the
procedure set forth in the collective bargainng agreement. The denial of the
grievance on February 8, 1984 was final.l

Oiarging party concedes that she has used her private vehicle in the course of

perfoanin services for the District an that such practice has ccen in effect
for a considerable period of tLüe. (See Attachment 10 of charge.) On
Jan~~ 17, 1984 (or 1985) chargL~ party stated to L~e District tht L~e
25 cents per mile it pays is inadeqate. On Farch 5, 1985 charging party
addressed the District by letter refusing to use her persoD3l vehicle a'1Y
longer.

Conclusion:

Chargin party has failed to state a prÍIa
section 3543.5 for the following reasons.
violated the requirements of the Education
employees is not properly æfore PER. If
might be sought by filing an action in the

facie violation of F,RP~~
First, aiiegatior~ that the District
Code concerning reclassification of
those claims are not staler relief
suoerior- court.

Second¡ æ~Y claL~ in this case that the District retaliatec1 against charging

paty for ha~iing filed a grievance apf"2a.s to æ tiTie-barred. No alegs-dly
unawful District conduct is alleged to have taken place ,Üthin the six mO'Lms
preceding the filing of the unfair practice charg2 on Ju1y 12, 1985. An
explanation follo',,s.

1. Charging party has alleged that she i.ias reqtiired by Lt-e District to drive
her personal vehicle as a condition of er:ploT.ent. HO'deVe::r the practice of
driving a personal vehicle prsDates the filing of tne griev~îÇe on Jllie 25,
1983. Tnere is no suggestion that L~e District i s position chaged subseq~ent
to the filing of the grievance and that the grievance precipitate.-d the
reqireuent. It is not sufficient that charging party concluded¡ subs2qu~nt
to the date on "ihich the grievance was filed, that driving her personal car "125
a condition of emloYIcent.2 Chargir8 party has not alleged facts which could

lIt aDcears from corr'2son:ience b€t\'ì2e:- ch3raina oêlrt-,¡ ëid the:~ i- ~ -' -l.i ..
California School qloyees .L\ssociation (C5:Si\ or Asso::iêl;.:ioiJ) th;jt th'2
gr.evance was held in abeyance pending oi..tCOíT2 of the r2qu;~::òt ror
reclassification. S~e unfa.ir practice? charge filed by cl-,a:-qìng Lt.y

(SF-CC-n9) on July 12, 1985.

2ChcirgiDg pa_rt~r r~t¿it2~; th¿i: tb.,:: l)is:-=r.i_ct coritin~1~:~3 to
a f/2rsorial car is 2- con::ition Oe

arriv2 at th2 job lC,::ëitio(¡ in S::;:'2 IT,,::;-irF:'C. CrEeLg 09 p::irf~Y

th.Jt de ii/ir:':i
-~~r:':c. 1 b ',J ~'- nz.~ i ~_: t~~ t:_ \:':~. t

,
f:.t."l-2 r:2~ic~~g ,', ..

tl:'.:1t r\--~rS cëd:.es
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de.'TDnstrate that the reqÜem2nt that she drive her private vehicle ,,;as iI!ipsed
in retaliation for her having filed a grieva;ce.

2. Charging party alleges further that, subsêq~ent to filing a griev~lce on
June 25, 1983, she Has denied aii opportunity to train in a position wi-t pro-
motional p:tential. Tæ District has informed the regional attorney tht
charging party t~âS hired as a foo service assistant II during the sune.r of
1984, as \"el1 as for three days at Grar.ge School in August 1984. This
informtion is con£irrz1 by attacrJments to the unfair practice charge filed
against CSA. (SP-C279). Both occasion. occurred subseqent to her having
filed a grievance. At this fOint it is undisputed that çharging party' receivoo
an opprtll"1ity to train subeqent to having filed a grievel-ice.

3. Charging party has objeced to the test required as a prE:-condition for
proIlDtion. Yet she has not alleged the dates on'ívhich she took such a test,
whether she waS obliged to take a different test from that given to otr..er
applicants, whether there Viere other applicants, or in 'Ñhat rr.a"'er L'1e test did
not consist of fair a.rid objective questions directly related to the job being
applied for. Conseqently r tii-ere are no allegation. to support a.claim that
she was adversely affected or that, if Lhere was sech an 2.dverse effE-ct, that
it was coo,"1ected in any way ",ith her having f ileò a grievance on June 25 i 1933.

4. It could be that charging party is alleging that she "''as required to I?r-
form man.agei'1ent duties in Lrie su.er of 1984 and G'1at such reqirement í'las in
retaliation for her having filed a griev2I:.ce on June 251 1983. EO',.¡ei;-ei:, no
date is alleged on which such duties we.ce fe.conned. Nor are the duties
describe. Consequently ¡ charging party has not alleged conduct Hhich h2d 2-D
adverse effect on her witIlin Lhe six months preceding ti~e filing of ti1-e clnrge.
Conseqent.ly, there is also no nexus sho'.vTI beb;2-n an alleg:: ëldverse effect
æid the filing of the grievance approxi.r;.3tely 1-1/2 years earlier.

Charging party's allegations concerning alleg~j defects in the reclassification
procedure do not state a prirna facie violation. The imct of the procedures
on charging party occurred prior to February l, 1984, the date on t'ìhich she
was inom.ed that her reqest for reclassification was rejected. The charge
is untiely. Instead of being filed within six months from the date of the
alleged injury ¡ it was not filed until July 121 1985, appro~~iIT.3tely seventee~
months later.

If you feel t.1iat there are facts t¡hich liOLÙd correct the d2ficiencies
e:A-plained abve, please arrcend the chargc= accordingly. TiiE aIT.end2d cl::irge

only rr,2¿tc"¡S of traveling to th2 other scJ:'Jols is bj' at.

the Dis:;:rict is "in effect" co;::ditioni:,g h::c jcl) on

au torcob ile .

tli'::- L~ ':=:

lO:i ot C:i

l;



should be prepared on a st2.ìdard PER unfair practice charge form clearly
labl=d First l'..mended Cnarge, contain all the facts and allegations you wish
to rr.ake, a.d be signed under pe..ty of perjuL,ì" by the charging party (form
enclosed). 'Ihe ar:ended charge Gust be served on the respndent arid the
originl proof of service must be filed Hith PEr'" (fom.5 enclosed). If I do
not receive an a'ænded charge or withrè.:..al from you on or before Septerber
20, 1985, i shall dismiss your charge. If you have any questioDs on ho~v to
proceed, please cal ~e at (415) 557-1350.

Sincerely yours, I

Peter Harfeld
Reional Attorney

Erlosures
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