STATE OF CALIFORNIA
DECISION OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD

MYRTLE E. COSME,
Charging Party,- Case No. LA-CE=-2200
V. PERB Decision No. 550

LOS ANGELES UNIFIED SCHOOL
DISTRICT,

December 17, 1985

Respondent.

R o N

Appearances: Myrtle E. Cosme, on her own behalf.

Before Hesse, Chairperson; Jaeger, Morgenstern, Burt and Porter,
Members.

DECISION
This case is before the Public Employment Relations Board
on appeal by charging party of the Board agent's dismissal,
attached hereto, of her charge alleging that the Los Angeles
Unified School District violated the Educational Employment
Relations Act (Gov. Code sec. 3540 et seq.).

We have reviewed the dismissal and finding it free from
prejudicial error, adopt it as the Decision of the Board itself.
ORDER

The unfair practice charge in Case No. LA~CE-2200 is

DISMISSED WITHOUT LEAVE TO AMEND.

By the BOARD.
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STATE OF CALIFORNIA ' GEORGE DEUKMEJNIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLYD., SUITE 1001

LOS ANGELES, CALIFORNIA 30010
{213) 736-3127

August 27, 1985

Myrtle Cosme

RE: LA-CE-2200, Myrtle Cosme v. Los Angeles Unified
School District, DISMISSAL OF UNFAIR PRACTICE CHARGE

Dear Ms. Cosme:

The above-referenced charge filed on June 21, 1985 alleges that
you are being harrassed and discriminated against by the Los
Angeles Unified School District because you filed a lawsuit in
federal court claiming racial discrimination by District
employaes. It is alleged that this conduct constitutes a
violation of section 3543.5 of the Educational Employment
Relations Act (EERA).

I indicated to you in my attached letter dated August 13, 1985
that certain allegations contained in the charge did not state
a prima facie case. You were advised that if there were any
factual inaccuracies or additional facts which would correct

the deficiencies explained in that letter, you should amend the
charge accordingly. You were further advised tha:v unless you
amended these allegations to state a prima facie case, or
withdrew them prior to August 26, 1985, they would be dismissed.

On August 26, 1985 you filed by mail a first amended charge in
response to my letter of August 13, 1985. Later the same day
you filed in person a signed proof of service showing that the
first amended charge had been served on the District, and one
copy of my August 13, 1985 letter with your notes of correction
written in the margins. It is unclear from the proof of
service whether you served this latter document on the
District, or whether you intended it to be part of the first
amended charge, since only one copy was filed with our office.
However, I have read the document in conjunction with the first
amended charge, and it is therefore attached to this letter and
considered part of the first amended charge.

The first amended charge alleges that the "discrimination and
retaliation" against vou increased after you filed tha first
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amended racial discrimination complaint in federal court on May
8, 1985. You state that your supervisor has been "writing you
up" since that date. However, the exhibits attached to the
first amended charge are nearly all copies of material written
by you and previously submitted to me with your letters of July
1, 2, 8, 9, 15, 22 and 29, and August 1 and 5, 1985. They are
mainly complaints about the actions of your aides, the other
teachers and your supervisor. They do not reflect "write ups"
by your supervisor, nor do they indicate that such write ups
began after May 8, 1985. Also, previous information supplied
by you indicates that there have been unsatisfactory
evaluations and write ups before that date, for instance in
September 1982 when it was recommended that you Dbe
administratively transferred to another children's center.
Thus, the first amended charge does not show that the alleged
harrassment has changed since May 8, 1985, or that there is a
connection between the May 8, 1985 first amended complaint
filed in federal court and the actions of your aides, the other
teachers and your supervisor.

Pursuant to Public Employment Relations Board regulation
section 32635 (California Administrative Code, title 8, part
III), you may appeal the refusal to issue a complaint
(dismissal) to the Board itself.

Right to Appeal

You may obtain a review of this dismissal of the charge by
filing an appeal to the Board itself within twenty (20)
calendar days after service of this dismissal (section
32635(a). To be timely filed, the original and five (5) copies
of such appeal must be actually received by the Board itself
before the close of business (5:00 p.m.) on September 16, 1985,
or sent by telegraph or certified United States mail postmarked
not later than September 16, 1985 (section 32135). The Board's
address is:

Public Employment Relations Board
1031 18th Street
Sacramento, CA 95814

If you file a timely appeal of the refusal, any other party may
file with the Board an original and five (5) copies of a
statement in opposition within twenty (20) calendar days
following the date of service of the appeal (section 32635(b)).
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Service

All documents authorized to be filed herein must also be
"served" upon all parties to the proceeding, and a "proof of
service" must accompany each copy of a document served upon a
party or filed with the Board itself. (See section 32140 for
the required contents and a sample form.) The documents will
be considered properly "served" when personally delivered or
deposited in the first-class mail postage paid and properly
addressed.

Extension of Time

A reguest for an extension of time in which to file a document
with the Board itself must be in writing and filed with the
Board at the previously noted address. A request for an
extension must be filed at least three (3) calendar days before
the expiration of the time required for filing the document.
The request must indicate good cause for the position of each
other party regarding the extension and shall be accompanied by
proof of service of the request upon each party (section 32132).

Final Date

If no appeal is filed within the specified time limits, the
dismissal will become final when the time limits have expired.

Very truly yodrs,

Dennis Sullivan
General Counsel

Barbara T. Stuart
Regional Attorney

cc: Richard N. Fisher, Esqg.
Attachment

BTS:djm
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PUBLIC EMPLOYMENT RELATIONS BOARD

August 13, 1985

Myrtle Cosme

Re: LA-CE-2200, Myrtls
Unified School Dist

me v. Los Angeles
t

Dear Ms. Cosme:

The above-referenced charge filed on June 21, 1885 alleges that
you are besing harrassed and discriminated against by the Los
Angeles Unified School District because you filed a lawsuit in
federal court claiming racial discrimination by District
employess. It is allegsd that this conduct constitutes a
violation of section 3343.5 of the Educational Employment

Relations Act (EERA).

Facts

In addition to the charge, my office has receivad your letters
containing additional information on July 1, 2, 8, 9, 15, 22
and 29, and August 1 and 5, 1985. These latters partain to the
conduct of othar teachars and teacher aides with whom you work
similar to the letters zttached to the charge as exhibics.

None of these lettars were servad on the Los Angeles Unified
School District and therefore are not part of the charge. The
information containsd in these letters has, howsver, been
considered in my investigation.

You have alleged the following facts in the mateasrials filed
with this office and in our conversation of July 24, 1985. You
have baen a children's center teacher employed by the District
since 1978. 1In February 1982, you filed racizl discrimination
complaints against thes Districk with the California Department
of Fair Employment and Eousing (DFEH) and the federal Egual
Employment Opportunity Comnission (EEOC). In December 1982,
you received a Notice of Case Closure from the DFEH stating
that the EEOC would be responsible for the investigation and
evaluation of the marits of your complaint. An EEOC settlement
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ransferred from the Marvin Avenue Children's Center
oluca Lake Children's Center. However, this dié not se
our claim because your nsw supervisor harrassed you. A
E0C settlement agreement dated August 31, 1982 provided
nhare would bz an interim conference/evaluation to provide
with a summary of various conferences held in the past, area
that required improvement, and recommendations that would be
consistent with your upcoming Stull evaluation. On Ssptember
9, 1982 you were given an unsatisfactory performance report
which covered incidents back to 1980. The report recommended
that you be administratively transferred to another center and
in October 1982 you were administratively transferred to the

Armitas Childrens?® Center.

agreement dated April 20, 1982 provided that you would b
L 4e
- L

-l

On October 12, 1984 the EEOCC closed your case without taking
action but provided you a right to sue letter. On January 11,
1985 you filed a complaint for employment discrinination,
slander, libel and fraud with a pendant state clzim in United

gtates District Court. You filed a first amended complaint in
that matter on May 8, 1985.

The charge alleges that the racial discrimination and
retaliation have increased after this last case was filed.
Specifically, other teachers and teachers aides have been
breaking agreements with you and insulting you, and your
1984-85 Stull evaluation was affected as discusszd infra.
Reflections have been made on your supervision and you were
danied the riyht as a supsrvisor to write notes zbout other
ermployees' misconduct.

You provided the following history regarding the
"harrassment”.. In 1982 when you were at Marvin Avesnue
Children's Center you were one of the few white teachers in a
school of predominately black and hispanic teachsrs. -After the
EE0C settlement agreement of April 1982 you did not experiernce
any substantial racial discrimination at Toluca Lake Children's
Center which had more white students and teachers. Iou were
upset when you were transferred to the Armitas Cnildren's
Canter in October 1982 which has mainly white and hispanic
students because you are the only white and only four-hour
teacher. The other four teachers, who are all full-time, are
black and hispanic. Additionally, most substitutes and aides
are black and hispanic.

Even so, there was no racial discrimination for your first year
2+ Armitas Children's Center while Miss Woodset wa



supervisor. Then in September 1983 a new instructionzl aide
namad Mrs. Bernardo was assigned to your supervision. You
state that she was uncooperative and pushy. When you
complained about her to your new supervisor since June 1983,
Ms. Willoughby, she sided with the aide who was philiopino.
Wwhen the three of you reached agreements about duties, Mrs.
Bernardo broke the agreemsnts. Finally, after six months she
was transferred cut of your room.

A= that time an hispanic aide named Emma Felix whom you
describe as aggressive and overbearing was assigned to you and
Ms. Willoughby did not heed your complaints about her. She
transferred you in July 1834 to a different classroom when Ms.
Felix lied about an incident.

You had no problems in the n2w classroom during the Summer of
1984. Ms. Willoughby transferred you to another classroom in
September 1984 where you rxad with a black teachsr nam=d
Bettye. There were no substantial problems in this classroom
except Bettye acted like she was the boss and did things her
own way even though you had squal status.

farred back to the first classroom

Iin March 1985 you were transt

to work with Emma Felix again. She and two other aidss named
‘Martha Borquez (hispanic) and Lynette Bickham (black) would not
cooperate with you and Ms. willoughby allowed tham to give you
a "hard time" as describsd in the letters attached to the
charge and other letters s=nt to this office. You bzlieve it
was because you had filed the faderal lawsuit in January 1985
and amended complaint in May 1985. However, at the end of the
semester Ms. Felix was assigned to work with you only one-half
hour daily and during that time there was generally no problem

with her.

In June 1985 you wera assignsd to work with an hispanic teacher
named Delores Landeros with whom you are supposed to have equal
status. There was no problen at first. However, she tried to
change the children's prograa in a manner which would maXke your
job more difficult. Further, she has been criticizing you in
writing which you clzim shes 1is unqualified to do. In
particular, she has accused you of sleeping on the job on
several occasions. Dua to har reports and those of others you
are being required to submit to a doctor's examination.

On May 10, 1985, when ls. illoughby had waited until the last
day to give you your Stull evaluation, she stated that it was
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not complete and that vou would be reevaluated next vear. Thls
is a deviation from the normal practice of an evaluzation every
other year. The evaluation stated that your performance was
satisfactory but you believe this was done because of the
pending court case. You believe that Ms. Willoughby intends to
wait until the cases is closed and then give you an evaluation
stating your performancs is unsatisfactory because you cannot
control your aides. You state that Ms. Wwilloughby 1is nice but
cooperative with the downtown District administration who
suggested that she take steps against you.

In Summer 1984 you wesre the building representative for the
United Teachers-Los Angeles (UTLA), the exclusive
representative of your bargaining unit. There was little
interest in the employse organization at Armitas Children's
Center on the part of Ms. Willoughby or the teachers. In the
election to determine duty-free time for the chapter chair, the
unit voted against such free time. ' '

UTLA has recently filed one grievance on your benhalf regarding
an “"unplausible" letter from an "unqualified” parent concerning
vour performance which Ms. Willoughby said she would place in
your personnel file. The first step of the grievances procedure
has been set for August 1985. You have not filed any other
grievances. V

To establish a violation of EERA section 3543.5(a
party must show that (1) an employee has exercilsed <ig

the EERA, (2) the emplover had knowledge of the exerci
those rights, and (3) the employer imposed or threztened to
impose reprisals, discriminated or threatened to discr

or otherwise interfered with, restrained or coerced the
employee bacause of the exercise of those rights. Nowvato
Unified School Districk (1982) PERB Decision No. 210; Carlsbad
Unified School District (1979) PERB Decision No. 89.

} s
4 rights under

assuming you engaged in protected activities by filing the
complaint and amended discrimination complaints in federal
court in January and May 1985, the charge nevertheless fails to
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state a prima facie cass of az violation of the EIZRA. This

is because there is no showing that the employer's actions
occurred in reprisal bzczusz2 you filed the lawsult.

The facts you provided show that you have had proolens with
your co-workers since at least 1580 and at three difi=rent
children's centers. You sitate that it is because you were a
minority white teacher a% schools employing predcninately black
and hispanic teachers and =zides. The respondent statzs that it
is because you are an inaIffective supervisor. ACZCO rding to
your information, the problens come and go depondzﬁ upon wham
you are working with and sapervising. The recurring oroalena
are that certain teachsrs zané aides are aggressives, cverbearing

T classroom when you are nominally in
charge. Other teachers znd aides criticize you and your
supervisor normally sides with their version of incidants. You
state that the situation hzs worsened again rece“_ly and

and assume control of

lawsuit is conducu protec d by the EERA since it ppcars that
you are simply an indivicuzl employee pursuing an incividual
remedy for alleged personzl racial discrimination.
Discriminakion based on race, color, religion, sex oOf national
origin, standing alone, is not inherently destructive of
employees' EERA rights. Juibilee Mfg. Co. (1973) 202 XLRB 272,
82 LRRM 1482, aff'd sub nom=. Steelworkers v. NLRR {D.C. Cir.
1974) 504 F.2d 271, 87 L2 3168.

However, a discrimination complaint may De protected
in instances where the ezployee is seeking to ent Force
contractual provisions prohibiting discrimination. II D
Contractors, Inc. (1965} 157 NLRB 1285, 61 LREPM 15337; XKing

Soopers, Inc. (1976) 222 NLR3 1011, 91 LRRM 1292. This

vr

Situation may not be pressnt in the instant case bacause when
you filed the 1982 complzints you did not know trhat the
collective bargaining contract between the District and UTLA
contained a discrimination provision. Viewing th=s 1¢35 lawsult
as an extension of the original action, it could b= concluded
that you lacked the reguisite intent to enforce thne contractual
provisions so that the czses cited above would not acdly.
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e theory is that your supervisor,
structions from district

ifficult for you. She therefore
behavior of the other teachers and
you.

because of the lawsul
Ms. Willoughby, 1is un
headguarters to make
declines to correct

aides and does not suppo

e

Tt
0w 3o

b’
$ D O (b v
AR

o

—

o

(&
LA
e

The facts of tne case &o not support a retaliation theory
because the alleged harrassment has continued for several years
and has not appreciablv changed in kind or increased in
intensity during the period after the lawsuit and amendment
ware filed. Your letters and papers submitted show only the
same continuing problems as you relocated from the Marvin
Avenue Children's Center to Toluca Lake Children's Center to
Armitas Children's Center. For this reason the charge lacks
facts showing a nexus between the protected conduct and the
employer's actions. The charge must pe dismissed.

Opportunity to Amend

For the reasons stated zbove, the charge as pressntly written
does not state a prima facie violation of the EERA. If you
feel that there are facts or legal arguments which would
require different conclusion, an amended charge should be
prepared on a standard PZRB unfair practice charce form clearly
labeled First amended Charge, should contain all the
allegations you wish to nmake and be signed under penalty of
perjury. The amended charge must be served on the respondent
and the original proof of service must be filed with PERB. If
T do not receive an amendeé¢ charge or withdrawal from you hy
august 26, 1985, I shall dismiss your charge. II vou have any
questions regarding how to proceed, please call m2 at (213)
736-3127.

Sincerely,

Barbara T. Stuart
Regional Attorney

BTS :dim
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August 13, 1985

Myrtle Cosne

Re: LA-CE-2200, Myrtle Cosme v. Los Angeles
Unified School District

Dear Ms. Cosme:

The ahove-referenced charge filed on June 21, 1985 alleges that
you are being harrassed and discriminated against by the Los
Angeles Unified School District because you filed a lawsuit in
fedaral court claiming racial discrimination by District
employees. It is azlleged that this conduct constitutes a
violation of section 3543.5 of the Educational Employment

Relations Act (EERA).
Facts |

In addition to the charge, my office has received your -letters
containing additional information on July 1, 2, 8, 8, 15, 22
and 29, and August 1 and 5, 1985. These letters pertain to the
conduct of other teachers and teacher aides with whom you work
similar to the letters attached to the charge as exhibits.
None of thess letters were served oa the Los Angeles Unified
School District and therefore are not part of the charge. The
information contained in these letters has, however, baen
considered in my investigation.

You have alleged ths following facts in the materials filed
with this office and in our conversation of July 24, 1985. You
have been a children's center teacher employed by the District
since 1978. 1In February 1982, you filed racial discrimination
complaints against the District with the California Department
of Fair Employment and Housing (DFEH) and the federal Equal
Employment Opportunity Commission (EEOC). In December 1982,
you received a Notice of Case Closure from the DFEH stating
that the EEZOC would be responsible for the investigation and

evaluation of the marits of your complaint. An EEOC settlement
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agreement dated April 20, 1982 provided that you would be
transferred from the Marvin Avenue Children's Centar to the
moluca Lake Children's Center. However, this did not settle
your claim because your naw supervisor harrassed you. A second
EEOC settlement agreement dated August 31, 1982 provided that
there would be an interim conference/evaluation to provide you
with a summary of various conferences held in the past, areas
that required improvement, and recommendations that would be
consistent with your upconing Stull evaluation. On September
9, 1982 you were given an unsatisfactory performance report
which covered incidents back to 1980. The report recommended
that you be administratively transferred to another center and
in October 1982 you were administratively transferred to the ,

. Chil ns! Center. Josm. A plesnts -

TR P USr s S A S GO DRI, b ity
On October 12, 1984 the EZOC closed your case without taking

action but provided you a right to sue letter. On January 11,

1985 you filed a complaint for employment discriminationy

slander, libel and fraud with a pendant state claim in United

States District Court. You filed a first amended complaint in

that matter on May 8, 1985.

The charge alleges that the racial discrimination and
retaliation have increzsed after this last case was filed.
Specifically, other teachers and teachers aides have Dbeen
breaking agreements with you and insulting you, and your
1984~85 Stull evaluation was affected as discussed infra.
peflections have heen mads on your supervision and you were
denied the right as a supsrvisor to write notes abcut other
employees® misconduct.

You provided the following history regarding the L
"harrassment”. In 1982 when you were at Marvin Avenue ,'ﬁ¢%”_
Children's Center you wers one of the few white teachers in a 4
school of predominately black ssé—hispenie teachers. After the ffL#V:}
EEOC settlement agreemant of April 1982 you did not experience FU%} ~
any substantial racial discrimination at Toluca Lake Children‘sﬁwawéﬁ;g~
Center which had more white students and teachers. Yob—swere

TS @St TSTT wErT T IS fersad—to the Armimaa—Chrtidgen's é%?74%¢ﬂ¢ﬁ4%/
(X F-F-S o} gt which has mainly white and hispanic

students, be==mee vou are the only white and only four-hour Ciﬁﬁﬂ Meet,
teacher.” The other four teachers, who are all full-time, are Fiipme
black and hispanic. Additionally, most substitutes and aides /
are black and hispanic.

Even so, there was no racial discrimination for your first year
at Armitas\Children's Center while Miss Woodsefl)was the

ﬂ%ﬁnﬂfmz \?$%7§éﬁb
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. . . . . “%Ei@gﬁﬁéﬁg oy
supervisor. Then in Septenber 1983 a waw iesdwuciicaarside- . g0/
named Mrs. Bernardo was assigned to your Sh R Eldmr ey . L OU
s-ate that she was uncooperative and pushy. When vy u£7 —

;i;é 1983,

complained about her to your new super ispor since
Ms. Willoughby, she sided with the % 0 was Philippino.

when the three of you reached agreements about duties, Mrs.
narnardo broke the agreements. Finally, after six months, she
was transferred out of your room. éﬁg@?ﬁ' i>

At that time an hispanic aide named Emma Felix whom you
describe as aggressive and overbearing was assigned to you and
Ms. Willoughby did not heed your complaints about her. She
transferred you in July 1984 to a different classrocm when Ms.
Felix lied about an incident.

You had no problems in the new classroom during the Summer of
1984. Ms. Willoughby transferred you to another classroom in
September 1984 where you worked with a black teacher named

Bettye. There were no substantial problems in this classroom
except Bettye acted like she was the boss and did things her gﬁj}

' though nad 1 stat <0, ;4;)”
own way even oug yoiﬁna. equal sta uiJ% qﬁzécﬁ

) Tn March 1985 you were transferred back to the first classroom

1152 w) to work with Emma Felix again. She and €738’ other aldes nam

’jg}' Martha Borguez ({(hispanic) S, LY e e® (black)'wguld not ﬂ} @ﬂji
53%; cooperate with you and Ms. Willou§55§~5115§§a them to glve you &Jﬁ

4 &r a "hard time" as describesd in the letters attached to the .
ﬂy%ﬂgii charge and other letters sant to this office. You believe it h CA&'a
‘ *ﬂ, wes because you had filed the federal lawsuit in January 1985 cj}ﬁﬁfi
and amended complaint in May 1985. However, at the end of the ,pﬁ@
w7 semester Ms. Felix was assigned to work with you only one-half fﬂbu
hour daily and during that time there was generally no problem —

wU¢‘hr> yith h She rthesed, 0Tl aBsrnd Lot /QL;?;za,éuzéa)

> Wit er. ; R OREs Lt #

l(ﬁ ﬁﬂ?b bews ltSFotps . Cirial) /%'Gé—gg ST s 2.5 jlggyz&éag 4 Pl ST 4&&~&¢b¥
Qéﬁf Tn June 1985 you were assighed to work with an hispanic teacher

3 ‘}O named Delores Landeros with whom you =zre supposed to have egqual
status. There was no problem at first. However, she tried to

»j&y& change the children's program in a manner which would make your
/ job more difficult. Further, she has been criticizing you in
W&’A writing which vyou claim she is ungualified to do. In

I ﬂﬁﬁ particular, she has accused you of sleeping on the job on
@fﬁ ceveral occasions. Due to her reports and those of others you

!
4 W
i, &=e being reguired to submit to a doctor's examination.
;f;ﬁgjjﬁwﬁfﬁa, S St becss ALl }.éyﬁLf/ﬂﬁﬁaj} Capcefed 2o 5T

L ole®
s On May 10, 1385, when ls. willougKby had waited until the last
e day to give you your Stull evaluation, she stated that it was

Ao -
7’9{)1%/ . o Sl
‘}E,ﬂ ) //,g‘,, 4//\ /Ler /a/;oyyznp o7~ Cancelds A W

2%f v§%d/ dﬂgje, V% Ckz»abﬁz
Do il A b s s
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not complete and that vou would be reevaluated next year. This
is a deviation from the normal practice of an evaluation every
other year. The evaluatlon stated that your performance was
satisfactory, bukmemerhardape—th i SaS—SoRe—BOEaESS of—tire

i ou belisve that Ms. Willoughby intends to
closed and then give you an evaluation
= is unsatisfactory because—yod—saRnss
state that Ms. Willoughby is nice but
wntown District administration ‘aes

L -

v
- 4
wait until the case is
stating your performan
. -

d

1 e
- -

cooperative with the

000
£2

S e SR B e T T T S oyl 2l Oy,
In Summer 1984 you”were the building representg%?§§ for £ns’ '
United Teachers-Los Angzles (UTLA), the exclusive

representative of your bargaining unit. Thege—wzs o g e =Y
T he o ] S I SN N WL 0 R o b W b B Childrents,

% e Flby—or the teacgksss. In the
election to determine duty-free time for the chapter chair, the

-

unit voted against such £free time.

UTLA has recently filed one grievance on your behalf regarding
an "unplausible® letter from an *unqualified™ parent concerning
your performance which Ms. Willoughby said she would place in
vour personnel file. The first step of the grievance procedure
has been sat for August 13985. You have not filed any other
grievances. 3Jtree FFFER

No Nexus Between Protactad Activities and Emplovar's Conduct

To establish a violation of EERA section 3543.5(a), a charging
party must show that (1} an employee has exercised rights under
the EERA, (2) the employer had knowledge of the exercise of
those rights, and (3) the employer imposed or threatened to
impose reprisals, discriminated or threatened to discriminate,
or otherwise interfered with, restrained or coerced the
employee because of the evercise of those rights. Nowvato
Gnified School District (1882) PERB Decision No. 210; Carlsbad
Unified School Distric= (1979) PERB Decision No. 89.

Assuming you engaged in protected activities by £iling the

complaint and amended discrimination complaints in federal
court in January and May 1985, the charge nevertheless fails to
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state a prima facie case of a violation of the EZRA.L This %iieﬁi' L
‘ |

is because there is no showing that the employer's actions A’
cccurred in reprisal because you filed the lawsuit. ey £
W S5
The facts you provided show that you have had problems with gf b
vour co-workers since at least 1980 and at three different f&#@?éﬁ
children's centers. You state that it is because you were a EJ &‘ ]

minority white teacher at schools employing predominately black St g,x
and hispanic teachers and aides. The respondent states that it Tadt
is because you are an ineffective supervisor. According to p |
vour information, the problems come and go depending upon whom ﬁiﬁﬁ%

vou are working with and supervising. The recurring problems ajﬁ
are that certain teachers and aides are aggressive, overbearing Oﬁ ’
and assume control of the classroom when you are nominally in mﬁyéi
charge. Other teachers and aides criticize you and your wﬁf;a
supervisor normally sides with their version of incidents. You 0(1ﬁ?

state that the situation has worsened again recently and o 7

lrhere is a question whether the filing of your
lawsuit is conduct protected by the EERA since it appears that
vou are simply an individual employee pursuing an individual
remedy for alleged personal racial discrimination.
Discrimination based on race, color, religion, sex or national
origin, standing alone, is not inherently destructive of
employees' EERA rights. Jubilee Mfg. Co. (1973) 202 NLRB 272,
82 LRRM 1482, aff'd sub nom. Steelworkers v. NLRB (b.C. Cir.
1974) 504 ©.2d 271, 87 LRRM 3168. -

However, a discrimination complaint may be protected
in instances where the employse is seeking to enforce
contractual provisions prohibiting discrimination. Interboro
Contractors, Inc. {1966} 157 NLRB 1295, 61 LRRM 1537; King
Soopers, Inc. (1976) 222 NLRB 1011, 31 LRRM 1292. This
situation may not be present in the instant case because when
yvou filed the 1982 complaints you did not know that the
collective bargaining contract between the District and UTLA
contained a discrimination provision. Viewing the 1985 lawsuit
as an extensicn of the original action, it could be concluded
that you lacked the reguisite intent to enforce the contractual
provisions so that the cases gited above would not apply.
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‘i .
3 bscause of the lawsuilt. The theory is that your supervisor,
; s. Willoughby, 1s under instructions from district
: headguarters to make worx difficult for you. She therefore
; “declines to correct th2 mishehavior of the other teachers and
| aides and does not support you. .
i y..
; The facts of the case do not support a retaliation theory ?%ykpﬁi/‘
‘ because the azlleged harrassment has continued for several years
] and has not appreciably changed in kind or increased in ébs e
‘ intensity during the pesriod after the lawsuit and amendment ﬁiafTﬁ
i were filed. Your letters and papers submitted show only the Cry k?}
j sams continuing problems as you relocated from the Marvin AN J
,% -, Avenue Children's Center to Toluca Lake Children's Center to aJﬂfL/
i ﬁr,ﬂwyw/érmrtas~Chlldren's Center. For this reason the charge lacks . 5
| facts showing a nexus between the protected conduct and the 1ncr°wyy
; emplover's actions. The charge must be dismissed. tﬂkg@b%
! - e

, Opportunity to Amend ‘ E;pﬂaﬁb

i ‘ For the reasons stated above, the charge as presently written
. does not state a prima facie violation of the EERA. - If you
. - feel that there are facts or legal arguments which would

et sy W

require different conclusion, an amended charge should be W 5
prepared on a stzndard PIZRB unfair practice charge form clearly Wf
labaled First Amended Charge, should contain all the 17
allegations ycu wish to make and be signed under penalty of ‘g, e
perjury. The amended charge must be served on the respondent Dlf?

and the original proof of service must be filed with PERB. If
I do not receiwvn an amende”s charge or withdrawal from you by
August 26, 1923, I shall dismiss your charge. If you have any
questions regarding how to proceed, please call me at (213)
27. o :

o * - Barbara T. Stuart ‘ . ‘ . = PR
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