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DECI SI ON
MORGENSTERN, Menber: This case is before the Public

Enpl oynment Rel ations Board (PERB or Board) on exceptions filed
by Respondent, Morgan H Il Unified School District (D strict),
to the proposed decision of a PERB adm nistrative |aw judge
(ALJ).l The District excepts to the ALJ's finding that it

viol ated section 3543.5(a), (b) and (c) of the Educati onal

Enpl oyment Rel ations Act (EERA)? by making a unilateral change

!Charging Party, California School Enployees Associ ation
and its Morgan H Il Chapter #159 (CSEA), also filed an exception,
claimng the proposed order is inadequate because it does not
require the District to return to the status quo ante by
reassi gning former dispatcher Vicki Rivera in accordance wth
her proper seniority status.

2EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.



in policy concerning a matter within the scope of representation
when it allowed a former dispatcher to include her dispatcher
hours in calculating her bus driver seniority for the purpose of
bi ddi ng on bus routes. More specifically, the District conplains
that the ALJ erred by not finding that the contract in effect at
the relevant tinme required the inclusion of the dispatcher hours,
by not finding that the practice of the District was to cal cul ate
seniority for all purposes according to Educati on Code section
45308 (sec. 45308), by giving too nmuch weight to Charging Party's
bunmpi ng procedure nenorandum by failing to credit the testinony
of Jay Yinger, and by finding that an adverse inpact upon

bargai ning unit nmenbers resulted fromthe inclusion of the

di spat cher hours.

The conplaint also alleged that the District violated section
3543.5 by actually allowing the fornmer dispatcher to bid based
upon the conbined seniority total and by engaging in bad faith
bargai ning over the alleged unilateral change. The ALJ found no
merit to either of these charges, and CSEA does not except to
t hese determ nations.

I n accordance with the di scussion below, we affirmthe
deci sion that the inclusion of the dispatcher hours in the
cal culation of bus driver seniority constituted an unl awf ul
unilateral change in violation of EERA. The Board has reviewed
the entire record, including the exceptions filed by both

parties and CSEA s response to exceptions.



FACTUAL SUVMVARY

A.  Route Bidding

On August 25, 1983, Vicki Rivera, the District's bus
di spatcher, requested a voluntary denotion to bus driver. The
di spatcher classification is higher on the salary scale and,
unli ke the bus driver classification, is not in the bargaining
unit represented by CSEA. Al so on August 25, Rivera net with the
District's personnel director, Lee Cunningham concerning whet her
she woul d be credited with her dispatcher hours when bidding on
bus routes. Also present was Jay Yinger, then president of the
CSEA | ocal, who clearly communicated that he was assisting R vera
as a "friend" and not in his official capacity as president.33
Cunni ngham infornmed Rivera and Yinger that if the denotion to bus
driver was approved, the dispatcher hours would be counted for
seniority purposes.

After consulting with the District superintendent, Cunningham
sent a note, dated August 25, to Rivera confirmng that her
di spatcher hours would be included in calculating seniority. On
August 27, Cunningham Yinger, Supervisor of Transportation Bil
Speegl e, and Assistant Superintendent JimHall nmet to discuss
whet her Rivera would be allowed to bid even though she woul d

continue tenporarily as the dispatcher, making her unavail able

3The District does not dispute that Yinger was not acting
in his official capacity at the August 25 neeting. |In fact, in
its post-hearing brief, the District enphasized that, as opposed
to the August 25 neeting, at an August 27 neeting, Yinger was
clearly acting in his official capacity and, thus, had at |east
the apparent authority to bind CSEA.



to drive at the beginning of the school term In this neeting,
Yi nger participated as CSEA president. Yinger told the
admnistrators it was past practice to allow a driver to bid
despite tenporary unavailability, and to then fill the driver's
slot with a tenporary enployee. This avoids going through a
series of "bunps" according to seniority when the unavail abl e
driver returns. Yinger said CSEA wanted the District to follow
this past practice, and the D strict agreed to do so.

Wth the inclusion of her dispatcher hours, Rivera was 12th
in the bus driver seniority ranking; wthout them she was 17th.
No other driver on the list had worked in a higher classification
for the District. On August 31, 1983, Rivera was allowed to bid
along with the other drivers and chose 12th, in accordance with
the revised seniority list that had been posted by the D strict
the previous day. Since drivers are paid at an hourly rate and
the routes vary in the nunber of hours per week, the route chosen
is a major determ nant of each driver's annual earnings.4

The other bus drivers, as well as other CSEA officials, were
not pleased with Yinger's handling of the Rivera matter. They

felt the inclusion of the dispatcher hours violated past practice

‘Routes of 40 hours per week are available to only the top
4 or 5 drivers on the seniority list. The other drivers may have
the opportunity to be assigned kindergarten and activity routes
whi ch would increase their hours to 40 per week. These extra
routes are assigned separately according to seniority, so it is
not uncomon for drivers to bid on main routes which are shorter
than other available ones (assumng all the 40-hour routes are
taken) if the shorter main routes would better facilitate
assignnent of the extra routes.



and that Rivera should not have been allowed to bid with the
extra seniority until the matter had been resolved. Upon
receiving this reaction from CSEA nenbers and officials, Yinger
refrained from further involvenent in the Rivera matter. Yinger
resigned as president in COctober or Novenber 1983.

B. Bargaining H story

Prior to July 1, 1980, seniority was based on an enpl oyee's
date of hire. 1In 1980, the parties negotiated a new agreenent
running fromJuly 1, 1980 through June 30, 1983. This new
agreenent based seniority on the nunber of hours worked.
Paragraph 5 of Article IV, section C, entitled "Initia
Assi gnnment (Food Service and Bus Drivers)" read as follows:

The initial assignnment of tinme to Food
Service workers and bus drivers shall be
based on an estimate of hours needed for a
particul ar assignment. Assignnents shall be
offered first to the unit nenber in the
appropriate class having the greatest nunber
of hours of paid enploynent in the D strict
in that class. When such an assignnent 1Is
declined, 1t shall be offered to other unit
menbers in descending order of their tota
hours of paid enploynent in the District in
that class. |If, after 20 days, the tota
amount of time worked on a particul ar
assignnent regularly deviates by 30 m nutes
per day fromthe estimate, it shall be
offered for reassignment to other unit
menbers in order of their time worked for the
District. (Enphasi s added.)

Paragraphs 6 and 7 of the sane section consisted of the
fol | ow ng:

6. Assignnment of Additional Hours

Assignnment of additional hours to a
part-tinme position on a regular basis shal



be offered to the unit nenber in the
appropriate class having the greatest nunber
of hours of paid enploynent in the District

“in that class. Wen such an assignnent is

On February 8, 1982, the District incorporated into its

declined, it shall be offered to other unit
menbers in descending order of their total
hours of paid enployment in the District in
that cl ass.

7. Decrease in Assigned Hours

In the event that a change in workl oad
requires a decrease in the nunber of
assigned hours of a part-tine unit nmenber,
such adjustment shall be nade just in the
assi gnment of the unit nenber having the
| east hours of paid enmploynment in the
District in the appropriate cl ass.

" Bus

Drivers Handbook" several provisions related to seniority and

assi gnment of work. Article 1, "Assignnent of Routes and

Schedul es, " includes the foll ow ng:

Less

prepar ed,

1. The District shall prepare and maintain
a bus driver "seniority list." .

2. The seniority list shall contain the
follow ng information:

A. Driver's nane.

B. Nunerical seniority position of each

driver as determ ned by hours of paid

enpl oynent at the date as specified.

(Enmphasi s added.)

than three weeks after the "Bus Drivers Handbook"

Assi stant Superintendent Hall sent a note to

was

Supervi sor of Transportation Speegle entitled, "darification of

Reassi gnment Rights.” This note provided the follow ng:

The initial assignment of tinme to bus
drivers shall be based on an estimate of
hours needed for a particul ar assignnent.



That assignnment shall be offered to the
driver having the greatest nunber of hours
of paid enploynent in the District.
Later in 1982, the District and CSEA renegoti ated vari ous
provi sions of the collective bargaining agreenent. Article 1V,
section C,  paragraphs 5, 6 and 7 read as foll ows:

5. Initial Assignnent

The District shall assign unit nenbers
to particul ar positions based upon the needs
of the District.

6. Assignnent of Additional Hours

When the hours of an existing position
are increased by the District, the enployee
in the sane class with the greatest "length
of service" (as defined in Ed. Code 45308)
at the particular admnistrative unit where
the adjustnent is being made, shall be
of fered the increase.

7. Decrease in Assigned Hours

In the event the District decreases the
nunber of assigned hours, such decrease
shal |l be handl ed according to Ed. Code 45308.

A successor to the 1980-83 agreenent was not negotiated unti
after the August 1983 bidding in dispute.
Sec. 45308, referred to above, includes the follow ng

provi si on:

Whenever a classified enployee is laid off,
the order of layoff wthin the class shal
be determ ned by length of service. The

enpl oyee who has been enployed the shartest.
time in the class, plus higher classes,
shall be laid off first....(Emphasis
added.)

One other document was introduced as relevant to the

bargai ning history, a one-page nenorandum entitled "Bunping



Procedure, Bus Drivers." The docunent includes the follow ng

provi si ons:

1. (A

oo Assignnments shall be offered
first to the unit nenber in the
appropriate class having the greatest
nunber of hours of paid enploynment for

the Distrrct 1n that cl ass. vwhen such

an assignnent 1s declined, it shall be
offered to other unit nenbers in
descending order of their total hours
of paid enploynent in that class for
the district. |If, after 20 days the
total anount of tinme worked on a
particul ar assignnent deviates in
excess of 1.5 hours per week fromthe
estimate it shall be offered for
reassignnment to other unit nmenbers in
order of their tinme worked for the
district. (Enphasi s added.)

L - - L] L] L] L] L] L] L] - - - - - - - - -

In the event that a change in workl oad
requires a decrease in the nunber of

assi gned hours of a unit nenber, such
adj ustnment shall be made first in the
assignnent of the unit nenber having

the least hours of paid enploynent in
the district 1n the appropriate class.

(Enmphasi s added.)

In sum the |anguage of the 1980-83 contract quite clearly

bases seniority for initial assignnents

enpl oynent in the class.

5

SThe ALJ found that assignments of routes at the
begi nni ng of the school year are "initial assignments."”
wi Il be discussed later, the District clains that sec.
was applied where the bidding process resulted in reductions
hours (fromthe previous year). However, the D strict does not
di spute that the bidding process represents "initial

assi gnnments. "

on hours of paid

The 1982 renegoti ated agreenent is

As
45308

in



silent® on seniority for initial assignnments. The D strict
asserts that, in either 1980 or 1982, the parties intended to
use the nethod of calculating seniority provided by sec. 45308
for all purposes, including initial assignments. CSEA asserts
that, for initial assignnments, the parties continued to use

hours worked in the class and that sec. 45308 was to be used

only where the District increases or decreases assigned hours.

DI SCUSSI ON

In order to prove a violation of EERA section 3543.5 based
upon a unilateral change, a charging party nust first make a
prima facie showing that the respondent breached a witten

agreenent or altered a past practice. Gant Joint Union Hi gh

School District (1982) PERB Decision No. 196. In the instant

case, CSEA has made that show ng through the introduction of the
original 1980-83 contract and the renegotiated 1980-83 contract.
The original contract quite clearly states that initial
assignnents are to be offered first to the unit nenber having

the greatest nunber of paid hours in that class. As discussed

above, the renegotiated contract is silent on seniority

6éThe renegotiated contract, on its face, gives tota
discretion to the District in making assignnments, wthout regard
to seniority. However, at no tine has the District asserted
this literal interpretation, and both parties introduced evi dence
designed to prove that there was in fact a seniority rule for
initial assignnents in effect after the 1982 negotiations. The
issue in dispute is the proper method of calculating bus driver
seniority. Wth the clear rejection by both parties of the
literal neaning of the provision, the renegotiated contract can
only be viewed as silent on the nmethod of seniority cal culation
for initial assignnents.



calculation for initial assignnments. Since the original 1980-83
contract contains the last clear provision for initial assignment
seniority,7 the inference is raised that this provision
continued to reflect the nutually agreed-upon policy applicable
to route bidding.

CSEA introduced a nmeno on bunpi ng procedures, quoted above,
as evidence that the parties continued to live by the original
1980 contract |anguage on initial assignnents. The neno arose
in the context of negotiations in the fall of 1982 to |ower the
bunping "trigger."® The menp was prepared by CSEA from a
pre-existing docunent for use as a working proposal to present
to the District, the only change being the reduction of the

"trigger"” from25 to 1.5 hours per week. Oherw se, the neno

‘Both the note fromHall to Speegle and the "Bus Drivers
Handbook"” nentioned earlier refer to "hours of paid enploynent."
After noting that both docunents were drafted in early 1982,
prior to the drafting of the 1982 renegotiated contract, the ALJ
found that |anguage consistent with the 1980 contract | anguage
then in effect, which referred to hours of paid enploynment in
that class. W find this to be a reasonable conclusion. In any
case, the | anguage does not support the District's position, for,
if taken literally, "hours in paid enploynent” neans hours in al
cl asses, whether higher or lower. Neither party asserted that
such a nethod of seniority calculation was ever used by the
District.

8The bunping procedure is contained in the latter part of
paragraph 1(A). The bunping procedure is basically a review of
the route bidding process, whereby routes are reassigned if they
deviate a certain nunber of hours per week fromthe estinmate used
for the initial bidding. After conplaints frombus drivers that
the "trigger" was too high, it was tentatively |lowered from 2.5
hours to 1.5. (The agreenment was never finalized because the 1.5
hour figure was still too high to suit many of the drivers.)

10



is identical to the |anguage of paragraphs 5 and 7 of the
original 1980-83 contract, quoted above.

The testinony revealed that the parties neither discussed
nor changed the |anguage in the nmeno concerning seniority for
initial assignments. Fromthis, the ALJ drew the inference that
the parties nmust have acknow edged its accuracy. The ALJ al so
credited testinmony from various witnesses (primarily, tenporary
di spatcher Darl ene Bannister) that the neno was applied to
bunpi ng situations that occurred thereafter. The D strict
clains the ALJ gave too nuch weight to this docunent. For the
foll ow ng reasons, we agree.

It is true that the parties failed to discuss or change the
provision on seniority for initial assignnments. But it is also
true that paragraph 2 of the nmeno, which provided for in class
seniority for decreases in assignnents, was not discussed or
changed. Yet, this clearly contradicts the explicit contract
| anguage that both parties agree was in effect at the tine
(Article IV, section CG7, which called for use of the sec. 45308
nmet hod where decreases occurred). The parties' failure to
address this obvious inconsistency underm nes the inference drawn
by the ALJ with respect to the initial assignnent |anguage. A
nore reasonable inference would be that the parties were
concerned only with the trigger reduction from2.5 to 1.5 hours,
and they sinply paid no attention to the seniority |anguage
(either on initial assignnments or decreases) in the bunping nmeno.

Further, the testinony as to the application of the bunping

11



procedure is certain only as to the "trigger" anmount used (1.5
hours) and is inconclusive as to the seniority nethod used in
the rebidding.® On the other hand, the fact that the nemp was
posted in the transportation departnent and occasionally referred
to does weigh sonmewhat in favor of CSEA s position.

Though we agree with the District that the bunping nmeno was
not as significant as the ALJ believed, the fact remains that
the only clear |anguage on seniority for initial assignnents is
found in the original 1980-83 agreenent. This is sufficient to
raise the inference that the |anguage of the original 1980-83
agreenent continued to reflect the nmutually agreed-upon policy
for initial assignnents (route bidding). Absent sone credible
evidence to reflect that the policy on initial assignnents was
in fact sonmething different, we nust conclude that the ori gi nal
1980- 83 contract |anguage indeed reflects the policy applicable
to the 1983 route bidding at issue here.

The District maintains that it had agreed with CSEA to use
the sec. 45308 nethod of seniority calculation (hours in class,
pl us higher classes) for all purposes, including initia
assignnents of bus drivers. This agreenent is said to be
evi denced by various exanples where the District used hours in

hi gher classifications in calculating seniority, by the

9since Rivera was the only bus driver working for the
District who had worked in a higher classification, the
application of either seniority nethod would yield the sane
result.

12



mai nt enance of a single seniority list calculated in accordance
wWith sec. 45308, and by the application of this séction to the
1983 bi ddi ng process.

The District's version of the bargaining history between the
parties is heavily dependent upon the testinony of fornmer CSEA
Chapter President Yinger, who was called on behalf of the
District. The ALJ failed to credit Yinger's testinony, primrily
due to a perceived conflict between Yinger and CSEA. H's actions
were contrary to the interests of at |east a dozen bargai ning
unit nmenbers (those below Rivera on the seniority list) and, in
fact, disturbed the bus drivers and other CSEA officials. Wen
Yinger's inpartiality was questioned by others in CSEA, he ceased
playing any role in the Rivera matter. As noted above, Yinger
resigned a few nonths |ater.

The ALJ observed that Yinger had an interest in shaping his
testinony to fit the District's position, for a decision in favor
of the District would tend to vindicate Yinger. The ALJ al so
found that antagoni sm between Yinger and CSEA was reflected by
Yi nger's Decenber 1983 letter (before a conplaint was issued but
after the charge was filed) to PERB s regional attorney. The
letter asserted that Yinger (on behalf of CSEA) had made an
agreenent with the District to allow Rivera to bid on August 31,
1983, and to fill the position with a tenporary enpl oyee. Yinger
wote the letter on [jstrict stationery and signed it as
presi dent of the CSEA | ocal, even though he had al ready resigned.

Yinger did not send a copy of the letter to CSEA

13



The ALJ found Yinger's testinony to be hopel essly confused
and factually inaccurate, and rejected it on that basis as well.
Yinger insisted that the intent of the parties at the tine of
the switch froma date-of-hire to an hours-worked basis for
seniority was to establish a single seniority system for al
pur poses based upon sec. 45308. This is dubious, for when the
parties switched to an hours-worked standard in 1980, the
contract clearly provided that seniority was based upon hours

worked in the cl ass. Further, the contract nmade no nention of

sec. 45308.

After reviewing the entire record, we see no reason to
disturb the ALJ's finding that Yinger's testinony on the
bargai ning history of the parties was too tainted by bias and
confusion to be credible. 1010

As noted above, Yinger testified that the parties agreed in
1980 to use the sec. 45308 nethod of seniority calculation for
all purposes. The District pursued this argunent in its

post-hearing brief. In its exceptions to the proposed deci sion

1%1'n Santa Cara Unified School District (1979) PERB
Decision No. 104, the Board arfirculated the standard it wll
aﬁply in reviewing its hearing officers' credibility findings.
The Board stated that:

.o while the Board will afford deference
to the hearing officer's findings of fact

whi ch incorporate credibility determ nations,
the Board is required to consider the entire
record, including the totality of testinony
offered, and is free to draw its own and
perhaps contrary inferences from the evidence
present ed.

14



the District appears to acknow edge that Yinger confused the 1980
and the 1982 negotiations and instead asserts that in 1982 the
parties agreed to calculate all seniority in accordance wth

sec. 45308.

Even assumng that the District and Yinger did in fact
confuse the two sets of negotiations and neant to assert that the
seniority calculation change occurred in 1982, we would stil
find that the District failed to denonstrate that the parties
agreed at the tine of the 1982 negotiations to use the sec. 45308
method for initial assignnents, or that there was sone subsequent
agreenent to do so. As Yinger's testinony has been discredited,
the District cannot rely nmerely on its bald assertion that the
parties intended, fromJuly 1982 forward, to apply the sec. 45308
method to initial assignnents. Certainly, the |anguage of the
renegoti ated contract gives no such indication.

Whil e the provisions for increases and decreases in
assignnents clearly indicate calculation of seniority in accord
with sec. 45308, the provision dealing with initial assignnents
in 1982, as in 1980, makes no reference to sec. 45308. Nor was
there testinony explaining why the new provision on initial
assignnents nmade no nention of seniority calculation or of sec.
45308 if, in fact, the parties intended to use the sec. 45308
met hod. The exi stence of a separate provision for initia
assignnments in both the 1980 and 1982 agreenents denonstrates
that initial assignnments are viewed independently from increases

or decreases in hours, and we find no evidence in the contract

15



or the record that would indicate the parties agreed to end this
di stinction.

In support of its reading of the 1982 renegotiated contract,
the District offered evidence that its past or "actual" practice
was, in fact, to use the sec. 45308 seniority nmethod for al
purposes. First, there is Personnel Director Cunningham s
testinmony that she always cal culated seniority according to sec.
45308. She provided five exanples. The subject of one exanple,
Pat Auser, also testified, stating that she was credited with
time worked as a confidential secretary (in 1977) after she
returned to the position of school secretary. Cunni ngham
testified that she credited Merle McCartney with tinme served as
director of transportation (in 1973), a supervisory position,

when he returned to the position of nechanic.

The ALJ properly found little relevance in these exanples
because in both cases the tinme served in the higher
classifications was prior to the 1980 change fromdate of hire
to hours worked as the basis for calculating seniority. There
is no provision in either the original or the renegotiated
1980-83 contract making the seniority provisions retroactive;
therefore, whatever level of seniority an enpl oyee had under
prior methods of seniority calculation would, of course, carry
forward. Thus, exanples of tinme worked prior to 1980 or 1982
are not instructive of the District's practice under the

rel evant contractual provisions. Further, Cunninghams

16



testinony reveals that Auser's seniority was calculated for
| ayof f pur poses. 141

The next exanple involved two account clerks who tenporarily
wor ked out of class as supervising accountants and were credited
in their account clerk seniority with the out-of-class hours.
Because these exanples nerely involve tenporary out-of-class
wor k, where the enpl oyees officially remain in their original
classifications, they are also of little rel evance.

The | ast exanple involved Frank Rael, who took a voluntary
denotion fromlead nmechanic to nechanic and, according to
Cunni ngham his lead nmechanic hours were credited to his nechanic
seniority. The ALJ noted that the District's seniority lists
show Rael with 12,200 hours as a lead nechanic, 12,784 hours as
a bus nechanic, and 3,043 hours as a bus nechani c hel per.
Clearly, Rael's seniority as a bus mechani c hel per does not
include his hours in the higher classifications. H's hours as a
bus mechanic m ght include his hours as a |lead nechanic, assum ng
he had worked very few hours as a bus nechanic. In terns of
support for the District's position, this exanple is at best
i nconcl usi ve.

Closely related to the |ast exanple above is the District's
insistence that it maintained but one seniority list, which was

calculated in accordance with sec. 45308 (hours in class plus

“There is no dispute that sec. 45308 obligates the
District to follow its provisions for the sequence of | ayoffs.

17



hi gher classes). |If this were true, it mght provide persuasive
evi dence; however, the record before us does not support the
District's claim The seniority lists put in evidence generally
do not reflect hours worked in higher classifications in the

hour figures for lower classifications. |Instead, they appear to
sinmply list the tinme worked in each classification. Wile the
hours worked in each classification could easily be added to
those in higher classifications for conparative purposes, the
lists, on their face, do not reflect inclusion of hours in higher
cl assifications.

The District also introduced evidence that in 1983 it applied
sec. 45308 to the bidding procedure whenever drivers chose routes
shorter than those available and shorter than their routes of the
previous year. The District had drivers sign docunments attesting
that they voluntarily accepted the reductions in time and then
sent confirmng notices. The District maintains that this was
requi red by the contractual provision on decreases in assigned
hours (quoted above), which provided that if the District
decreases assigned hours, such decreases shall be handl ed

according to sec. 45308.

The ALJ found this attenpt to apply sec. 45308 to the bidding
process to be nonsensical. He pointed out that the contract

calls for the application of sec. 45308 where the District

initiates increases or decreases in assigned hours and cannot be
fairly read to enconpass the choice of shorter than avail able

routes in the bidding process. Wile we tend to agree that the

18



District's attenpt to apply sec. 45308 to the route bidding
process in 1983 constituted a strained construction of the
parties' agreenent, such a conclusion is not necessary for
finding a violation.

The only evidence presented consists of the docunents signed
by bus drivers after the 1983-84 bidding. This is the bidding
that is at issue here and in response to which CSEA first
requested negotiations and then filed this unfair practice
charge. The renegotiated 1980-83 contract was ratified in July
1982. This was prior to the 1982-83 route bidding. (The record
reflects that route bidding nornmally takes place in |ate August,
just before the beginning of the new school year.) The District
i ntroduced no evidence that it applied sec. 45308 to the route
bi ddi ng process that year. Evidence of actions taken which
involve only the bidding that is in actual dispute does not
establish a past practice.

The District's final exception states that no adverse inpact
upon other drivers was shown. However, there was testinony that
drivers often bid on routes shorter than those available, in the
hope that the scheduling of such routes is nore conducive to
assi gnment of additional hours (kindergarten and activity
routes). Thus, a driver may end up with nore total hours than
if he or she had initially chosen the Ionger route. Wether the

District's unlawmful conduct actually caused cal cul abl e damages

19



to those drivers wongfully placed below Rivera on the seniority
list is amtter for conpliance.?--

CSEA argues in its sole exception that the proposed order is
deficient in that it fails to require a return to the status quo
ante by ordering that Rivera's seniority be adjusted to exclude
her di spatcher hours (for the purpose of route bidding).
Odinarily, a return to the status quo ante is the appropriate

remedy for an unlawful unilateral change. R o Hondo Conmunity

College District (1983) PERB Decision No. 292. However, given

the potential disruption froma rebidding of routes in the
m ddl e of the school year, we decline to order an inmmedi ate
return to the status quo ante. The order shall reflect that,
absent agreenent of the parties or conpletion of statutory

i npasse procedures, the status quo ante shall be restored prior

to the route bidding for the next school year. Until such tine,
the District shall make the affected drivers whole for any

continui ng damages caused by its unlawful actions.

In sum we find that CSEA established by a preponderance of

the evidence that the |anguage of the original 1980-83 contract

2t is argued in Chairperson Hesse's dissent that danmages
are precluded by the fact that the drivers who were wongfully
pl aced bel ow Rivera on the seniority list had the opportunity to
bid on routes equal to or greater than that chosen by Rivera. As
explained in footnote 4, supra, where the main routes are |ess
than 40 hours per week, their attractiveness is not solely
dependent on their length. W believe that the displaced drivers
shoul d have the opportunity of showing that Rivera's inproper
pl acenment on the seniority list affected their assignnent to
ki ndergarten or activity routes, creating cal cul able damges.
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continued to control seniority calculation for the initia

assi gnment of bus routes in August 1983. The District failed to
i ntroduce credible evidence to support its contention that the
then existing (and |lawful) policy required that such seniority

be cal cul ated pursuant to sec. 45308.% We, therefore, affirm

3Chai rperson Hesse's dissent erroneously asserts that the
District argued it had reached agreenment wth CSEA Chapter
President Yinger as to the calculation of Rvera s seniority.
The District argued only that Yinger had actual or apparent
authority at the August 27 neeting to agree to allow Rivera to
bid on August 31. Only in the August 25 neeting was the
calculation of Rivera's seniority discussed. In fact, the
District clearly admts that Yinger was not acting in his
official capacity at the August 25 neeting, for in both its
post-hearing brief and its exceptions to the proposed deci sion,
the District made a point of distinguishing Yinger's role at the
two nmeetings. The ALJ properly found, and we affirm that
Yi nger did have the actual or apparent authority to bind CSEA on
August 27. Further, the District never argued that it relied on
Yimger S —acqui escence at the August 25 neeting. Therefore, the
argunent in the dissent as to apparent authority fails on that
basis as well.

VWhile we disagree with the conclusion in the dissent that
wai ver could be found upon the facts of this case, we decline to
reach the issue because it is not properly before us. At no
time has the District argued that CSEA waived its right to
negotiate a change in the calculation of seniority. Nor did the
ALJ consider a waiver defense in his proposed deci sion.

Waiver is an affirmative defense which is itself waived if
not raised by the respondent. MWalnut Valley Unified School
District (1983) PERB Decision No. 289; Braw ey Union H gh Schoo
District (1982) PERB Decision No. 266. ~Nevertheless, the Board
WTT raise an issue sua sponte if necessary to correct a serious
m stake of law. See, e.g., Fresno Unified School District (1982)
PERB Deci sion No. 208. Fresno and 1ts progeny nvolved 1Ssues of
| aw which were dealt with erroneously by the ALJ but not excepted
to. Therefore, had the Board adopted the proposed deci sions
wi thout correcting the m stakes, erroneous precedents would have
been established. In contrast, in the instant case the issue of
wai ver was never argued by the District nor considered by the
ALJ. Likew se, our decision does not consider waiver but nerely
relies on established |law concerning unilateral changes and the
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the decision below that the District violated EERA section
3543.5(a), (b) and (c) by nmaking an unlawful unil ateral change
in amtter within the scope of representation, as defined by
EERA section 3543. 2.

CRDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case, and pursuant to section
3541.5(c), it is hereby ORDERED that the Morgan H Il Unified
School District and its repfesentatives shal | :

A.  CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in good faith
with the California School Enployees Association and its Morgan
H 1l Chapter #159 by unilaterally altering the nethod by which
the District calculates the hours of seniority of bus drivers
for the purposes of initial assignnents.

2. Denying the California School Enployees Association and
its Morgan Hill Chapter #159 the right to represent its nenbers
by failing and refusing to neet and negotiate in good faith
concerning seniority calculation for the initial assignnent of

bus routes.

duty to bargain. Thus, no error of lawis present in this
decision. Wre we to raise sua sponte an unargued affirmative
defense, as the dissent would have us do, we would effectively
be substituting our judgnent as to how to try a particul ar case
for that of the party involved. Cdearly, this would not be a
proper role for the Board.
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3. Interfering with enployees in the exercise of rights
guaranteed by the Educational Enploynent Relations Act by
failing and refusing to neet and negotiate in good faith
concerning seniority calculation for the initial assignment of

bus routes.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO EFFECTUATE
THE PCLI G ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Upon request, neet and negotiate with CSEA, as defined
by EERA section 3540.1(h), prior to adopting any change in the
exi sting nethod of calculating seniority of bus drivers for
purposes of initial assignments. 1f, however, subsequent to the
District's unlawful actions, the parties have on their own
initiative reached agreenment or negotiated through conpletion of
statutory inpasse procedures concerning seniority calcul ation
for initial assignnments, further negotiations shall not be
required as a result of this Decision.

2. Absent agreenment of the parties or negotiation through
conpletion of statutory inpasse procedures, restore the status
quo ante prior to the initial assignment of bus routes for the
1986- 87 school year by adjusting Vicki Rivera's seniority (for
t he purpose of initial assignments) to exclude her hours as a
di spat cher.

3. Make whol e any enpl oyee who has suffered, or continues
to suffer, financial or seniority loss as a consequence of the
District's unilateral change of the nmethod of cal cul ating

seniority for initial assignments in 1983. |If, however,
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subsequent to the District's unlawful actions, the parties have
on their own initiative reached agreenment or negotiated through
conpletion of statutory inpasse procedures concerning seniority
calculation for initial assignnments, nonetary liability shall
termnate at that tine.

4. Wthin thirty-five (35) days following the date this
Decision is no |longer subject to reconsideration, post at all
work | ocations where notices to enployees customarily are
pl aced, copies of the Notice attached as an Appendi x heret o,
.signed by an authorized agent of the enmployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by
any material .

5. Witten notification of the actions taken to conply with
this Order shall be nmade to the regional director of the Public
Enpl oynent Rel ati ons Board in accordance with her instructions.

It is further ORDERED that all other allegations in the
action herein are hereby DI SM SSED.

This Order shall becone effective imediately upon service
of a true copy thereof upon the Mdrgan Hill Unified School

District.

Menber Burt joined in this Decision. Chairperson Hesse's
di ssent begins on p. 25.
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Hesse, Chairperson, dissenting: On appeal, the D strict
asserts that it did not unilaterally change the nethod of
determining seniority for the purpose of bidding on bus
routes. The District argues that it reached agreenent with the
CSEA chapter president, i.e., an agent of the exclusive
representative. T respectfully dissent fromthe majority
opi ni on which finds no such agreenent.

On August 25, 1983, the president of the CSEA Morgan Hill

Chapter, Jay Yinger, nmet with the District personnel director

lThe District argued that it reached agreenent with CSEA
as to the seniority calculation. In its Answer, the D strict
stated, in relevant part:

8. As its eighth affirmative defense,
Respondent alleges that the nethod for
conputing Vicki Rivera's seniority was
consistent with past practice and the
parties' agreenent and was the sane nethod
as that used for all other bus drivers in
the District.

9. As its ninth affirmative defense,
Respondent alleges that Ms. Rivera was
allowed to bid on bus runs at the sane tine
as all other bus drivers in accordance with
an agreenent reached between Respondent and
Charging Party.

10. As its tenth affirmative defense,
Respondent all eges that the agreenent

bet ween Respondent and Charging Party
allowwng Ms. Rivera to bid on bus runs at
the same tinme as other drivers was reached
prior to the bidding of routes on August 31,
1983. (Enphasi s added.)

Based on the evidence the District produced, | find the
District did reach agreenent with the CSEA chapter president,
and argued the sane.
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to discuss crediting Vickie Rivera's hours as a bus dispatcher
for bidding purposes. Yinger told the District that he was
acting as a friend, and not in his official capacity as chapter
president. Later, the District agreed to credit R vera with
her hours as a di spatcher.

On August 27, Yinger net with the District to discuss
whet her Rivera would be allowed to bid with the other drivers,
even though she was required to continue working tenporarily as
a dispatcher at the time. At this neeting, Yinger acted in his
official status as the chapter president. The District and
Yinger agreed to allow Rivera to bid on bus routes with the
other drivers. The bidding was scheduled to take place on
August 31.

On August 30, 1983, the day before the bidding, CSEA Field
Representative Stephen Pearl discussed the seniority dispute
with Yinger and sone of the bus drivers. Although Pearl
di sagreed with Yinger's handling of the matter, it was not
until Septenber 19, or three (3) weeks later, that Pearl
notified the District that CSEA was taking a position contrary
to Yinger's.

In simlar cases, the Board has ruled that officers or
agents of enployee organi zati ons nust be presunmed to be acting
on behalf of the organization. Furthernore, the acts of an
officer or agent within his apparent authority are binding on

t he organi zati on. In Antel ope Valley Community Coll ege

District (1979) PERB Decision No. 97, the Board hel d:
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Under California conmon |aw, the acts of an
agent within his actual or apparent
authority are binding on the principal.
Apparent authority results from conduct of
the principal upon which third persons rely
in dealing wwth agents. The liability of
the principal attaches where such reliance
was reasonable and results in a change in
position by the third party. (Ant el ope
Val l ey, supra, at p. 11.) (Enphasis In

original.)

In the August 27 neeting, Yinger had apparent, if not actual,

authority to negotiate the seniority issue on behalf of CSEA

In addition, the Board has held that

Thus,
of CSEA i

only was

1983 neeting, but | also find that agreement was reached in the

O ficers of enployee organi zations should be
presuned to be acting with the authorization
of and on behalf of the organization on
those matters which even renotely relate to
the goals or interests of the organi zation.
If the determ nation of "organizationa
activity" were dependent upon specific

aut hori zation, the natural result would be
that public school enployers and the PERB
woul d be required to continuously nonitor
the internal affairs of enployee

organi zations in order to ascertain whether
an individual had been properly authorized
to act on behalf of the organization. This
is hardly the function of either public
agency. San Diego Community Col | ege
District ( ci sion No. 368,
citing the Board' s affirmance of a hearing
officer's decision in Santa Mnica Unified
School District (1980) PERB Deci si on No.
147.)

I conclude that Yinger had authority to act on behalf

n reaching agreenent on the seniority matter. Not

an agreenment reached with Yinger in the August 27,

August 25 neeting, as well.

I n Ravenswood City School District (1984) PERB Deci sion No.
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469, the Board found a violation when a supervisor counseled an
enpl oyee (and the supervisor's "friend") regarding her pursuit
of a grievance. The supervisor acted on behalf of the enployee
and had assisted in both the filing and the processing of the
grievance. The Board held that supervisory participation or
interference in an enployee's protected right is inputable to
the enployer. In essence, the supervisor was not allowed to
renove her supervisory "hat," despite her good intentions and
her good faith conduct. Likew se, here the CSEA | oca

president was acting as a "friend" of Rivera, but negotiating
on her behalf. It would indeed be a double standard to allow a
union official to renmove his official status, yet preclude a

supervi sor from doing the sane.

Even if an artificial distinction is nmade of Yinger's
status as a "friend" rather than an agent at the August 25
neeting, it nmust be granted that CSEA (through Chapter
President Yinger) was on notice of the District's proposed
action. Again, when Yinger net with the District on August 27
to discuss the bidding procedure, he failed to raise an
objection to the calculations. CSEA s silence could be found

to be a waiver of the opportunity to bargain the issue.

2Yinger's failure to object at the August 27 meeting is
not the only waiver by CSEA. As noted above, Field
Representative Pearl becane aware of the dispute on August 30,
the day before the bus drivers bidding. He was first notified
by an enployee in a telephone call. Later that evening, at a
strategy neeting for negotiations on a successor contract,
Pearl met with Yinger and other bus drivers. At this neeting,
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Thus, | disagree with the mgjority in their finding no
agreenent was reached between the parties. The District net
wi th CSEA Local President Yinger and reached agreenment on the
seniority issue. No unilateral action was taken. The District
did not violate EERA section 3543.5(a), (b) and (c). The ALJ's
proposed deci sion should be reversed and this unfair practice
case di sm ssed.

Even if a violation is found, this is not a "matter for
conpliance.” Rivera bid on a 28 3/4-hour assignnent. The next
t hree enpl oyees passed up not only another 28 3/4-hour slot,

t hey passed up a 31 3/4 hour slot. Thus, even if a violation
is found, the only renedy that is appropriate is to cease and
desist fromunilaterally changing the method by which bidding

seniority for bus drivers is cal cul ated.

[

the seniority dispute was discussed at great length. Yet it
was not until Septenber 19, three weeks later, that Pearl
notified the District of CSEA's position on the issue.

Even after the August 30th neeting, neither Pearl nor
Yi nger approached the District with objections and a demand to
negoti ate, despite their know edge of the proposed pl acenent.
CSEA had a reasonabl e opportunity to bargain the issue before
the bidding occurred. By its failure to do so, CSEA waived its
right to negotiate. Therefore, the District's change was not a
viol ation of the EERA
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OP THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-844,
California School Enployees Association and its Mrgan Hill
Chapter #159 v. Mrgan H Il Unified School District, in which al
parties had the right to participate, it has been found that the
District violated Government Code section 3543.5(a), (b) and (c)
by unilaterally changing the nmethod by which seniority is
calculated for the purpose of initial assignnent of bus drivers.
As a result of this conduct, we have been ordered to post this
Notice, and wll abide by the followwng. W wll:

A. CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in good faith
with the California School Enployees Association and its Morgan
H|II Chapter #159 by unilaterally altering the nethod by which
the District calculates the hours of seniority of bus drivers
for the purposes of initial assignnents.

2. Denying the California School Enployees Association and
its Morgan Hill Chapter #159 the right to represent its nenbers
by failing and refusing to neet and negotiate in good faith
concerning seniority calculation for the initial assignnent of
bus routes.

3. Interfering wth enployees in the exercise of rights
guaranteed by the Educational Enploynent Rel ations Act by
failing and refusing to neet and negotiate in good faith
concerning seniority calculation for the initial assignment of
bus routes.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO EFFECTUATE
THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Upon request, neet and negotiate with CSEA, as defined
by EERA section 3540.1(h), prior to adopting any change in the
exi sting nethod of calculating seniority of bus drivers for
purposes of initial assignnments. |f, however, subsequent to the
District's unlawmful actions, the parties have on their own
initiative reached agreement or negotiated through conpletion of
statutory inpasse procedures concerning seniority calculation
for initial assignments, further negotiations shall not be
required as a result of this Decision.



2. Absent agreenment of the parties or negotiation through
conpl etion of statutory inpasse procedures, restore the status
quo ante prior to the initial assignment of bus routes for the
1986-87 school year by adjusting Vicki R vera's seniority (for
the purpose of initial assignments) to exclude her hours as a
di spat cher.

3. Make whol e any enpl oyee who has suffered, or continues
to suffer, financial or seniority loss as a consequence of the
District's unilateral change of the nethod of cal cul ating
seniority for initial assSignments in 1983. | f, however,
subsequent to the District's unlawful actions, the parties have
on their own initiative reached agreenment or negotiated through
conpl etion of statutory inpasse procedures concerning seniority
calculation for initial assignments, nonetary liability shal
termnate at that tinme.

Dat ed: MORGAN HI LL UNI FI ED SCHOOL DI STRI CT

By

Aut hori zed Agent

THIS 1'S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



