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Bef ore Hesse, Chairperson; Mrgenstern and Burt, Menbers.
DEC!I S| ON
MORGENSTERN, Menber: The Public Enploynment Rel ations Board
(PERB or Board), having duly considered Respondent Myrgan Hill
Unified School District's (District) request for reconsideration
of PERB Decision No. 554, hereby denies that request for the
reasons that follow.

DI SCUSSI ON

In Morgan H Il Unified School District (1985) PERB Deci sion

No. 554, the Board affirned an adm nistrative |aw judge's (ALJ)
proposed decision finding that the D strict violated section

3543.5(a), (b) and (c) of the Educational Enpl oynent Rel ations



Act (EERA)! by making a unilateral change in policy concerning
a matter within the scope of representation when it allowed a
former dispatcher to include her dispatcher hours in calculating
her seniority for the purpose of bidding on bus routes. More
specifically, the Board found that the Charging Party proved by
a preponderance of the evidence that the renegotiated version of
the parties® 1980-83 agreenent was silent on the nethod of
seniority calculation for initial bus route bidding and that the
rel evant provision of the original 1980-83 agreenent continued
to reflect the existing policy.

Pursuant to PERB Regul ation 32410,% the District requests
reconsi deration of the Board's decision on two grounds, (1)

prejudicial errors of fact, and (2) new |l aw unavail able at the

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Governnent Code.

PERB Regul ations are codified at California Administrative
Code, title 8, section 31001 et seq. Regulation 32410 st ates,
in pertinent part:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision within 20 days follow ng the
date of service of the decision. . . . The
grounds for requesting reconsideration are
limted to clains that the decision of the
Board itself contains prejudicial errors of
fact, or newy discovered evidence or |aw
whi ch was not previously available and could
not have been discovered with the exercise
of reasonable diligence.



time Respondent filed filed its exceptions to the ALJ's proposed
decision. The District also requests reconsideration by the
full Board.?3

Reconsi deration by the Full Board

The District correctly states that a request for
reconsi deration may be considered by an expanded panel or by the
full Board. Wiile it is Board policy to assign such requests to
the original panél that considered the underlying decision,
ot her nmenbers of the Board may join the panel if they so
desire. This is consistent with EERA section 3541(c).*
Nevert hel ess, there is no right to have a request for
reconsi deration considered other than by the original panel.

California State university (1984) PERB Decision No. 35la-H.°

Additional ly, the District requested that the Board's
order in the underlying decision be stayed pending this
reconsi deration. The Charging Party opposed this request.
However, such a request is not necessary for, pursuant to
Regul ati on 32410 (as anended Novenber 9, 1985), the Board's
orders in unfair practice cases are automatically stayed upon
the filing of a request for reconsideration.

“Section 3541(c) states:

The board may delegate its powers to any
group of three or nore board nenbers.

Not hi ng shall preclude any board nenber from
participating in any case pending before the
boar d.

®The District apparently nmisreads California state
University, supra, to stand for the propoSition that
reconsideration 1s restricted to the original panel.




Requests for reconsideration are brought to the attention of all
Board nenbers and those not on the assigned panel may exercise
their right to join in the consideration of such requests.

The Grounds for Reconsideration

The District puts forth two main argunents in support of its
request for reconsideration: (1) The agreenent between fornmer
California School Enployees Association (CSEA) chapter president
Jay Yinger and the District (on August 27, 1983) to allow Vick
Rivera to bid along with the other bus drivers on August 31 by
necessary inplication included an agreement as to t he met hod of
calculating Rivera's seniority; and (2) the |anguage of the 1982
renegoti ated agreenent reflected the existing policy on
seniority for the purpose of annual route bidding.

The District clains that it has repeatedly argued that it
relied upon an agreenment between itself and Yinger as a defense
to making a unilateral change in the nmethod of cal culating
seniority. However, as the Board noted in the underlying
decision, the District in fact has never before made this

argunent.é The District, therefore, now asserts for the first

® n support of its contention, the District cites its 8th,
9th and 10th affirmative defenses, as stated in its answer to
the conplaint, as well as various passages fromits earlier
pl eadi ngs. The 8th affirmative defense, which nmentions "the
parties' agreenent," clearly refers to the parties' collective
bar gai ning agreenent. The 9th and 10th affirmative defenses, as
well as the other cited passages, specifically refer only to the
August 27 agreenent to allow Rivera to bid at the sane tinme as
the other drivers. One passage nerely describes the August 25
nmeeting where, as the District agreed previously, Yinger acted
wi t hout actual or apparent authority.



time that the finding that Yinger acted on behalf of CSEA at the
August 27 neeting conpels a related finding that he al so
inpliedly agreed at that tinme to the nmethod used to calcul ate
Rivera's seniority. W disagree that such a finding is
conpelled, In fact, the weight of the evidence strongly
mlitates against such a finding.

Both Yinger and Director of Personnel Lee Cunni ngham
testified that, because Rivera could not |eave her dispatcher
position until a replacenent was found, the only subject
di scussed at the August 27 neeting was whether to have Rivera
bid on August 31 and have her route filled by a tenporary driver
or to have her bid at a later date. Because the first option
was both less disruptive and consistent with past practice, it
was decided to let Rivera bid on August 31 along with the other
drivers. There was no evidence of any discussion of the nethod
of calculating Rvera's seniority. Wile it is true that R vera
could not have bid wthout a determned |level of seniority, the
evidence reflects that both parties viewed the cal cul ation of
Rivera's seniority and the timng of her bid to be separate
I Ssues.

The evidence clearly shows that R vera's seniority was
unilaterally determ ned prior to August 27, leaving only the
mechani cs of her bidding to be determned. Yinger testified
that the August 25 neeting was of a factfinding character and
that it produced no agreenent as to Rivera's seniority.

| nst ead, Cunningham left with a series of questions posed by



Ri vera, which she explored and resolved prior to sending the
meno of the sanme date to Rivera informng her that her
di spatcher hours would be included. Cunninghanms testinony
confirns that it was she, in consultation wth the
superintendent, who nmade the decision to include the dispatcher
hours. It was with the know edge that this firm decision had
al ready been made by the District that the parties met on
August 27.7 Merely by agreeing to let Rivera bid on August 31
and have her route filled by a tenporary driver, CSEA did not
expressly or inplied acquiesce to or ratify the District's
earlier decision as to the nmethod of calculating her seniority.
Inits prior pleadings, the District made a point of
di stingui shing between Yinger's role at the August 25 and

August 27 nmeetings. The District now cites Ravenswood City

School District (1984) PERB Decision No. 469% as support for

its new assertion that Yinger should not have been allowed to
renmove his union president "hat" at the August 25 neeting. In

Ravenswood, the Board found that threatening remarks from an

adm ni strator could be inmputed to the district even though the

adm nistrator had earlier assisted the threatened enployee (in

"An enpl oyee organi zati on does not waive its right to
bargain by failing to request negotiations after a firm decision
has al ready been made. Arcohe Union School District (1983) PERB
Deci sion NO. 360, Los Angeres Community College District (1982)
PERB Deci si on No. Z57.

8Ravenswood did issue after the district filed its
exceptrons t0 the proposed decision and, thus, we wll consider
it as new law and thus a proper ground for reconsideration




an unofficial capacity) in preparing the grievance that
precipitated the remarks. This result turned on the principle
that the admnistrator's prior role in assisting the enployee as
a friend did not preclude a finding that she later acted within
her formal role as a district official. The evidence reveal ed
that the threatening remarks were made at the request of the
adm nistrator's superiors; thus, there was no question that at
that tine the admnistrator was acting as the district's agent.
The Board did not hold that a supervisor could never renove his
or her supervisory "hat."

Simlarly, we find no reason to hold that a union president
can never renove his or her official "hat.” Normally, a union
presi dent would have at |east the apparent authority to act on
behal f of the union. Nevertheless, in the instant case, where
it was understood by all participants that Yinger was not acting
in an official capacity at the August 25 neeting, it would be
illogical and inconsistent with accepted principles of agency to
find his actions binding on CSEA. W note that the District has
never clainmed that Yinger acted in his official capacity at the
August 25 neeting, nor denonstrated that it relied on his
statenents at the neeting in the belief that they reflected the
official CSEA position on the nethod of calculating Rivera's
seniority. Further, testinony revealed that at the beginning of
t he August 27 neeting, the District representatives sought

clarification fromYinger that he was then acting in his

official capacity.



The District next asserts that the Board erred in finding
that the term "initial assignnents"” refers to the route bidding
prior to each school year. Instead, the D strict naintains that
"initial assignment,"” as used in the heading of Article 1V,
section C(5) of the parties' agreenent, refers only to new
hires. Fromthis, the Dstrict apparently argues that, since
there is no express provision concerning route bidding
seniority, it must be governed by sections C(6) and (7), which
provi de that increases and decreases in hours be assigned by

seniority calculated according to Education Code section 45308.

The District has not previously argued that "initia
assignnment" refers to new hires. In fact, in the District's
Menmor andum of Points and Authorities in support of Exceptions,
there are two references to "initial assignments” in the context
of the annual route bidding. The provision entitled "Initia
Assignnment” in the original 1980-83 agreenent clearly pertained
to the annual route bidding. The correspondi ng provision of the
renegoti ated agreenent was also entitled "initial Assignnment.”
In the underlying decision, we found no significance in the new
provision on "initial assignnment" because it contained no
mention of seniority and neither party argued in favor of its
l[iteral interpretation.

If we were to interpret the new provision on "initia
assignnents" to apply only to new hires, as the D strict now
requests, this would sinply lend further support to our

conclusion that the new agreenent was silent on seniority for



annual route bidding. TO the extent that the District argues
that the absence of any provision requires that sections C(6)
and (7) should be applied, this is an inproper ground for
reconsideration. In the underlying decision, we thoroughly

considered and rejected the applicability of these sections to

-

t he annual rout e bi ddi ngprocess. °TheDi strict'sfinal argunment i nfavor of reconsi de
rests upon the assertion that general principles of contract
construction require a finding that the 1982 renegoti ated
agreenment superseded the original 1980-83 contract. To the
extent that the 1982 agreenent covered matters al so covered by
the original agreement, we of course concur. However, we found
the 1982 renegotiated agreenent to be silent on the subject of
annual route bidding. Established policy may be enbodied in the
terms of a collective agreenent, but where such an agreenent is
silent or anbiguous as to a policy, it nmay be ascertained by
exam ning past practice or bargaining history. R o Hondo

Community College District (1982) PERB Decision No. 279; Pajaro

Valley Unified School District (1978) PERB Decision NO. 51.

9the Board has repeatedly held that arguments which were
previously asserted and rejected are not proper grounds for
reconsi deration. See, e.g., Pittsburg Unified School District
(1984) PERB Decision No. 318a; R o Hondo Community College
District (1983) PERB Decision No. 279a.




CRDER

The request for reconsideration of PERB Decision No. 554

(Case NO. SF-CE-844) is hereby DEN ED.

Menber Burt joined in this Decision.

HESSE, Chairperson, dissenting: | again dissent fromthe
maj ority opinion.

10



