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DECI SI ON

PORTER, Menber: This is an appeal of a proposed deci sion,
attached hereto, by a Public Enploynent Relations Board (PERB
or Board) adm nistrative |law judge (ALJ) followi ng a hearing
and dismissal of three consolidated cases.l The cases before
us involve the rejection of three probationary enpl oyees
all eged to have been rejected during their probationary periods
inretaliation for their participation in specific protected

activities.

1The three cases that were consolidated for hearing were
Case Nos. SF-CE-151-H, SF-CE-166-H, and SF-CE-171-H  The ALJ
di sm ssed Case No. SF-CE-151-H pursuant to a settl enent
agreenent reached by the parties during the hearing, and it is,
t herefore, not before us.



The ALJ di sm ssed charges involving two of the three
probationers (Oficers Janes Bryant and David Ceruti) on the
basis that the Statew de University Police Association (SUPA or
Charging Party) failed to prove a prima facie case of
retaliation by failing to establish that the enployer's agent
responsi ble for the rejections, Chief John Schorle, had
know edge of any protected activity engaged in by Oficers
Bryant and Ceruti. As to the third probationer, Sergeant Myra
Sheehan, the ALJ found that SUPA did establish a prima facie
case of retaliation, but that the California State University
(San Francisco) (Respondent or CSUSF) successfully established
that the rejection was not due to the enpl oyee's exercise of

protected rights.

W have reviewed the record and docunents filed by the
parties and find the ALJ's findings of fact to be free of
prejudicial error and adopt themas the findings of the Board

itself.? W further adopt the conclusions reached by the ALJ

The ALJ found two instances of conflicting testinony
involving Chief Schorle. In both instances, the ALJ discredits
Schorle's testinony. SUPA argues on appeal that the ALJ cannot
selectively credit portions of a witness' testinony while
di screditing other portions and, therefore, all of Chief
Schorle's testinony should be disregarded. However, our
reading of the transcript reveals no such conflicts between
Chief Schorle's testinony and that of the other w tnesses.
Therefore, even if we agreed with the argunents raised by SUPA,
which we do not, it would have no bearing on the outcone of
this case.



concerning Oficers Bryant and Ceruti, and sunmarily affirm the
ALJ's dism ssal of those portions of the cases. Wth respect
to the charges involving Sergeant Sheehan, we affirmthe ALJ's
dismssal, but for the reason that Charging Party failed to
establish a prima facie case. 3

EACTS

The pertinent facts nmay be summarized as follows. Sergeant
Sheehan was hired in August 1981 by Chief Schorle, director of
the public safety departnent at CSUSF, as a supervising public
safety officer. Her probationary beriod was two years.

During her probationary period, Sergeant Sheehan engaged in
three activities SUPA asserts are protected. The first
occurred in January 1983, when she joined SUPA. Second, in
February 1983, she filed a grievance, in which she was
represented by SUPA and which was resolved in her favor by
Chief Schorle. Finally, in late February 1983, Sergeant
Sheehan participated in the fornulation, circulation and
presentation of a petition to the president of CSUSF. The

petition was highly critical of Chief Schorle's hiring and

While we agree with the ALJ that Respondent established
Sergeant Sheehan was rejected for reasons other than her
protected activity, Charging Party nust first prove its prim
facie case before the burden shifts to Respondent. This,
Charging Party has failed to do.

‘Because we agree with the ALJ that SUPA did not
denonstrate know edge by Chief Schorle that Sergeant Sheehan
was involved in this petition, we need not decide if this
activity was protected under the H gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA) (CGov. Code section 3560
et seq.).



firing practices and requested an admi nistrative revi ew.
Sergeant Sheehan was notified of her rejection from probation

on March 31, 1983.
DI SCUSSI ON

PERB has previously established the standard a charging
party nmust neet in proving a prinma facie case of

retaliation.® In Novato Unified School District (1982) PERB

Deci sion No. 210, and California State University, Sacranento

(1982) PERB Decision No. 211-H PERB held that, to carry its
burden of proving a prinma facie case of retaliation, charging
party nmust initially establish the following by a preponderance
of the evidence:
(1) the exercise of an identified protected right, plus,
(2) (a) an adverse action taken thereafter
(b) which was unlawfully notivated in
retaliation/discrimnation for the exercise of the
protected right.
Unl awful notivation is the specific nexus between the
exercise of a protected right and the adverse action. To

establish such notivation through inference, charging party

®Retaliationfor protected activities is prohibited by
HEERA.

Section 3571 provides in pertinent part:

It shall be unlawful for the higher education
enpl oyer to:

(a) Inpose or threaten to inpose reprisals on

enpl oyees . . . because of their exercise of
rights guaranteed by this chapter.

4



must prove the enployer had actual or inmputed know edge of the

enpl oyee's protected activity. Know edge, along wth other
factors, may support the inference of unlawful notive. Novato,
supra. Such other factors may include:

a) the timng of the adverse action in relation to the

exercise of the protected right;

b) the enployer's disparate treatnent of the enpl oyee

who engaged in protected activity;

c) the enployer's departure from established procedures

or standards;

d) the enployer's inconsistent or contradictory

| justification for its actions.

Appl ying the above standard to the evidence involving
Sergeant Sheehan, Charging Party denonstrated three instances
inwhich it is claimed Sergeant Sheehan engaged in protected
activities. These were nenbership in SUPA, filing a grievance,
and circulation of a petition regarding her supervisor's hiring
and firing practices. The adverse action was Sergeant
Sheehan's rejection fromprobation. However, Charging Party
has failed to prove that the adverse action was notivated by
Sergeant Sheehan's exercise of a protected right.

Wth respect to Sergeant Sheehan's menbership in SUPA,
Charging Party did not denonstrate that Chief Schorle knew of
this nmenbership. Menbership in a union cannot be inferred from
Sergeant Sheehan's representation by SUPA in her grievance

since, as exclusive representative, SUPA represents nenbers and



nonmenbers alike. Chief Schorle, in fact, testified he did not
know she was a nenber of SUPA. Charging Party |ikew se did not
prove Chief Schorle knew of Sergeant Sheehan's involvenent in
the petition submtted to the CSUSF president. Again, Chief
Schorle testified he did not know of this at the tine Sergeant
Sheehan was rejected and, in fact, Chief Schorle was chasti sed
by his supervisor when he attenpted to find out who was
i nvol ved. Wthout establishing enployer know edge of the
asserted protected activity, Charging Party cannot rely on
these two protected activities in clainming retaliation.®®
However, Charging Party did denonstrate that Chief Schorle
knew Sergeant Sheehan had filed a grievance, since he responded
toit. Filing of a grievance under a collective bargaining

agreenent is clearly a protected right. North Sacranento

School District (1982) PERB Decision No 264. Know edge al one,

however, does not justify inferring unlawful notivation. W

therefore turn to the other factors enunciated in Novato, supra.

Charging Party vigorously argues that the timng of the
enpl oyer's action denonstrates it was unlawfully notivat ed.

The grievance was resolved in md-February, and Sergeant

®We specifically reject the ALJ's conclusion that "[i]t
is not crucial to decide which one or nore of the three events
[Chief Schorle] knewof." (Proposed Decision, p. 45.). On the

contrary, if know edge of the specific protected activity is
not established, it cannot be said that that protected activity
was the notivating factor in the adverse action.



Sheehan was notified of her rejection fromprobation on
March 31, 1985. W find that, on this record, in the absence
of any other factors, the timng of Sergeant Sheehan's
rejection alone is too attenuated fromthe grievance to show
that the rejection was notivated by the grievance. This is
especially so, in that Chief Schorle resolved the grievance in
Sergeant Sheehan's favor.

None of the other factors was proven by Charging Party.
Sergeant Sheehan was certainly not the only probationary
enpl oyee rejected, since at |least five others were |ikew se
rejected within the three years or so preceding the filing of
the charges. There was no evidence that the enployer departed
from establi shed procedures or standards, since, even though
Chief Schorle's practices with regard to evaluations did not
adhere to those of CSUSF, he applied his own standards
consistently. Finally, Chief Schorle's consistent
justification for his rejection of Sergeant Sheehan was based
upon his assessnent that she did not neet the standard
required. The basis for his assessnent was anply supported in
the record, and it is not clainmed by Charging Party that the
enpl oyer has put forth inconsistent or contradictory
justifications. Rather, Charging Party disputes the
reasonabl eness of the assessnent itself. However, the nerit of
Sergeant Sheehan's rejection is not the issue before the
Board. The issue here is whether the enployer was notivated to

reject Sergeant Sheehan due to her exercise of a protected



right. W conclude that Charging Party failed to present
evidence sufficient to raise any inference of unlawful
notivation and, therefore, failed to establish a prim facie
case of retaliation.

ORDER

For the foregoing reasons, we hereby DISMSS the charges in

Case Nos. SF-CE-151-H, SF-CE-166-H and SF-CE-171-H.

Chai r person Hesse and Menber Mrgenstern joined in this
Deci si on.
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PROCEDURAL HI STORY

This case involves consolidated charges that three public
safety officers at California State University, San Francisco
were discharged during their probationary periods in
retaliation for their exercise of protected activities.

On January 24, 1983, the statew de University Police
Associ ation (hereafter SUPA or Charging Party) filed unfair -
practi ce charge SF-CE-151-H  The charge alleged that the
Trustees of the California state University (hereafter State
Uni versity or enployer) violated section 3571(a), (b) and (d)

of the H gher Education Enpl oyer-Enpl oyee Rel ati ons Act

This Board agent decision has been appeal ed to

the Board itself and is not final. Only tothe
extent the Board itself adopts this decision and
rationale may it be cited as precedent




(hereafter HEERA or Act)’l by taking discrimnatory actions
agai nst Public Safety Oficer Janes Hall at the San Francisco
canpus because of his exercise of protected activities. A
conplaint was issued on February 15, 1983. The charge was
subsequent|ly amended. An anended conplaint was issued on
June 9, 1983. The case was originally scheduled for fornal
hearing on July 11-13, 1983. The hearing was cancell ed based

upon a request by the Charging Party to incorporate”additiona

lrhe HEERA is codified at Governnment Code section 3560
et seq. Al references are to the Government Code unl ess
ot herwi se specified. Section 3571 states in relevant part that:

It shall be unlawful for the higher
educati on enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

- - L[] » - - L] L] - - - * - L L * L] L] * - *

(d) Domnate or interfere with the
formation or adm nistration of any enpl oyee
organi zation, or contribute financial or
other support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another; provided, however,
that subject to rules and regul ations
adopted by the board pursuant to

Section 3563, an enployer shall not be
prohibited frompermtting enpl oyees to
engage in neeting and conferring or
consulting during working hours wthout |oss
of pay or benefits.



charges SF-CE-166-H and SF-CE-171-H and to consider all charges
in a single hearing.

On April 15, 1983, SUPA had filed charge SF-CE-166-H
allegi'ng that O ficer Janmes Bryant was discharged2 during
probati on because of his exercise of protected activitiés in
viol ation of section 3571(a) and (b). The charge was amended
on June 7, 1983. A conplaint was issued on June 14. A tinely
answer was fil ed.

On June 14, 1983, SUPA had filed unfair practice charge
SF-CE-171-H alleging additional violations of section 3571(a)
and (b) of HEERA affecting enployees of the Ofice of Public
Safety at CSUSF. That charge alleged that Oficer David Ceruti
and Sergeant Myra Sheehan were discharged during their
probationary periods in retaliation for their exercise of
protected activities. A conplaint was issued by the CGeneral

Counsel on June 16, 1983. A tinely answer was fil ed.

| nformal conferences were conducted in each of the above
cases. The conferences did not result in voluntary settlenent.

The notion to consolidate the matters for hearing was
granted on July 18, 1983. On Decenber 13, 1983, SUPA filed a
notion to cal endar the consolidated hearing. A formal hearing

was conducted by the undersigned in San Franci sco on

The enployer's action taken in each instance in this
case was a "rejection during probation.” The actions are
variously referred to as discharge, termnation, or rejection
for conveni ence.



January 18-20, 1984. During the hearing the parties reached
voluntary settlenent on case SF-CE-151-H® A transcript was
prepared, and following several joint requests for extensions,
briefs were submtted on April 30, 1984. The case was
submtted for decision on that date.

FI NDI NGS_OF FACT

A.  Background

The Trustees of the California State University systemis a
hi gher education enployer within the neaning of the HEERA
California State University, San Francisco (hereafter CSUSF) is
one of the canpuses of the enployer. SUPA is an enpl oyee
organi zation which is the exclusive representative of a

systemnmi de unit of public safety officers.

The Public Safety Department is responsible for providing
basic police and traffic safety services at CSUSF and rel ated
facilities. Chief John Schorle is the director of the
departnment. The departnment is organized into two divisions -
operations and admnistrative services. At the tine of the
all eged term nations Lieutenant R chard Van Sl yke supervised
the operations division and Lieutenant WMl col m Vaughn
supervi sed adm nistrative services. Lieutenant MDonal d

supervi sed operations prior to the appointnment of Van Slyke.

3Pursuant to agreenent of the parties no testinony was
taken regarding that case. Based upon the Charging Party's
statenent of w thdrawal nmade on the record the conplaint wll
be dism ssed by this decision.



The patrol officers work on three shifts in the operations
unit. They worked under the direct supervision of Sergeants
Bennett, Andrews, Hadl ey and Sheehan between 1981 and 1983.
The adm nistrative services unit maintained responsibility for
i nvestigations, parking, records and dispatch.

The three alleged discrimnatees - David Ceruti,
James Bryant, and Myra Sheehan - were each serving a two-year
probationary period. Bryant and Ceruti were enployed as
officers, while Sheehan was enployed as a sergeant.

B. University and Departnent Personnel Policies and Practices

The State University has adopted various personnel policies
governing the evaluation and retention of probationary
enpl oyees. Each enpl oyee serving a two-year probationary
period nust be evaluated during the tenth and nineteenth nonth
of service. The nineteenth nonth eval uation formincludes
standard | anguage requesting whether the hiring departnment wll
grant or reject permanent status. The CSUSF president has
del egated his authority to grant or reject permanent status to

each departnent head.

Under State University policy a probationary enpl oyee may
be rejected at any tinme without cause. A rejection nmay or may
not be based upon a witten enpl oyee evaluation. Although a
final evaluation is not required to be made close to the date

of a rejection from probation, the personnel departnent



considers such action to be a sound practice. Any final
eval uation which is issued nust indicate a recommendati on about
retention.

Each departnent may adopt evaluation policies which are
nmore stringent than the canmpus policy. The Departnent of
Public Safety policy requires an evaluation every three nonths
for probationary police officers who have conpl eted standard
police training. Each of the alleged discrimnatees had
conpl eted such training. Qher evaluations could be required
by the director. The final evaluation nust include a
recommendati on about retention. The canpus personnel office
does not enforce departnment evaluation policies. That office
sends a form requesting a decision froma departnent which has
not filed a final evaluation or where the final evaluation did
not indicate a recomendation. The evaluation format used by
the safety departnent does not contain a recomendation for
action. In practice, the departnent has not issued a fina
eval uation close to the tine when enpl oyees are conpleting
their probationary period. Chief Schorle testified that he had

during the past three years rejected three enployees from

probation in addition to those in dispute here. Two enpl oyees

4
were officers. The third enpl oyee was a |ieutenant. Each

4rhe officers were Ted Rowe and Jan Conway. Lieutenant
McDonal d resigned after being notified he would be rejected.



of the enployees had served over one year of the probationary
period. In each instance the evaluations given to the

enpl oyees did not state a recommendation that they be
rejected. No testinony was offered regarding the union
menbership of these enpl oyees.

C. O ficer David Cerut

1. Wor k Perfornmance

David Ceruti was enployed as a probationary officer on
June 7, 1981. Lieutenant MDonald reviewed the candidate's
enpl oynment history prior to Ceruti's enploynent. Ceruti had
been rejected during probation in a prior police officer
position. The fornmer enployer reported that the rejection was
based upon immaturity, poor judgnment, decision-mnmaking problens
-and poor report witing. MDonald recomended Ceruti's
enpl oyment on the condition that he be supervised closely.
Chief Schorle stated he hired Ceruti under these circunstances
because of a shortage of enployees.

On Decenber 17, 1981, the departnent received a citizen's
conpl ai nt against Ceruti for an alleged inproper arrest. The
incident arose from Ceruti's arrest of certain witnesses to an
investigati on because they had nade reference to the "pigs
arriving." Lieutenant MDonald recommended that Ceruti receive
a two-day suspension for |osing enotional control, failing to
exerci se proper judgnment, immaturity and |ack of

deci sion-nmaking ability. The suspension was approved by



Schorle. Schorle testified that he did not reject Ceruti at
that tine because of understaffing and because of MDonal d's
support for the enployee's opportunity to inprove.

Ceruti received six quarterly evaluations between the date
of his enploynment and Novenber 30, 1982. Two of the
eval uations were conpleted by Sergeant Bennett and four were
conpl eted by Sergeant Andrews. Ceruti received an overal
rating of satisfactory on the initial evaluation dated
Cctober 31, 1981. O the 14 rating factors, he received
"inprovenent required" in three areas - know edge,
dependability and judgment. Sergeant Andrews indicated that
Ceruti needed to develop conpetence in the areas of judgnent,
positive attitude, maturity, self-discipline and initiative.
Director Schorle reviewed the evaluation. He indicated that
the satisfactory evaluation mght be taken as too positive
given the limted opportunity to observe Ceruti.

In each of the subsequent evaluations Ceruti received an
overall rating of "displays qualities below the |evel necessary
for the position.™ On the January 1982 eval uation he received
ten "needs inprovenent” marks, one "unsatisfactory" mark and
two "conpetent” marks. Sergeant Bennett indicated that
Ceruti's continued enploynent was dependent upon a substantia
change in his overall |aw enforcenent deneanor. The areas of
know edge, judgnent and deci si on-nmaking were al so found

defi ci ent.



On June 29, 1983, Ceruti received a performance eval uation
for the spring 1982. Eleven of the fourteen rated areas were
listed as "inprovenent needed" again. Sergeant Andrews wote
that Ceruti needed nore supervision than should be necessary.
The evaluation also included a warning that Ceruti shoul d
understand he nust inprove his performance during the
probationary period to neet the m ninmum standards of the
depart nent.

Ceruti received an overall evaluation of "below standard"
on the evaluation for the period ending August 31, 1982.
Sergeant Bennett indicated that the candidate was at that tine
reaching | evels of conpetence which should have been reached
six nmonths prior.

On January 13, 1983, Sergeant Andrews perforned an
eval uation for the period of August - Novenber 30, 1982. This
was the final evaluation received by Ceruti. The overal
eval uation was "inprovenent needed."

Schorle nmade a decision during April 1983 to termnate
Ceruti. He scheduled a neeting for May 20 wth the personnel
departnment to discuss the matter. The personnel director
cancel | ed because of a conflict. Schorle sent a nmeno on May 23
directing the termnation be inplenmented. Ceruti was notified
by Schorle on June 1 that he was rejected for pernmanent
enpl oynent effective that date. Ceruti's two-year probationary
period would have ended June 7.

Schorle testified about the reasons for his decision to



reject Ceruti. He considered Ceruti a "neasured risk"™ upon
hiring based upon his prior police enploynent rejection.
Schorl e considered Ceruti's actions in the Decenmber 1981 "pig"
incident to reflect inmmturity. Ceruti had considerable
trouble in preparing police reports. He was not proficient in
stating the basic elenents of crines. Residence hall staff had
questioned Ceruti's presence in that area while on duty. They
beli eved he was making social visits. Schorle also considered
the fact that departnment staffing was close to strength and
personnel needs were going to be reduced during the upcom ng
sunmer .

Schorle testified that he had received significant
information fromthe |ieutenants about Ceruti's conduct. He
al so indicated that Sergeant Bennett recomended Ceruti for
rejection. Sergeant Bennett testified that Schorle inforned
him that Ceruti would receive permanent status about two weeks
prior to the date of his termination. Bennett indicated that

3 Based upon

he did not recommend Ceruti for termnation.
their deneanor | find Bennett to be the nore credible wtness
on this subject. Sergeant Andrews also testified that he did
not make a reconmendation to termnate Ceruti. Andrews had

informed Schorle several weeks prior to Ceruti's

buring his testinmony Bennett also stated that Schorle
had given a stern lecture during his spring 1983 comencenent
talk about loyalty in the departnent. Bennett believed that

10



termnation that he felt Ceruti was inproving and coul d nmake
probati on.

2. Know edge of Union Activities

Ceruti was a SUPA nmenber during his enployment. He did not
participate in "any particular activities" of the organization.
He "imagi ned" that Chief Schorle and Lieutenant Van Sl yke knew
of his menbership. Schorle testified that he did not know of
Ceruti's union nenbership at any tinme during his enploynent.
Van Slyke did not testify about any know edge of Ceruti's
menber shi p.

Approxi mately two weeks prior to his termnation (My 21),
Ceruti was assigned to take Harry Hazelrigg on a duty
"ride-a-long". Hazelrigg was a new job applicant. Ceruti told
Hazelrigg that he should consider enploynent el sewhere because
of low norale and unprofessional staff at the departnent. He
also indicated that Hazelrigg should join SUPA in order to be
represented. Hazelrigg did not recall Ceruti talking about
being a nmenber of the union. He denied that Ceruti suggested
he join the organization.®®

On May 29 Hazelrigg stopped for drinks after a college
comencenent exercise wth Chief Shorle, Lieutenant Vaughn and

Sergeant Kim Wbel. Hazelrigg testified that during this

Schorle had referred to his awareness of |abor unions during
the tal k.

®This and other credibility disputes are discussed
together at p. 37.
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meeting he did not discuss his conversation with Ceruti during
the ride-a-long or nmake any reference to SUPA. Each of the
other participants also testified that Hazelrigg never
mentioned Ceruti during the evening or at any other tinme. No
testimony was offered to contradict these denials.

D. Oficer Janes Bryant

1. Wrk Performance Eval uations

Janes Bryant was hired in May 1981. The depart nent
conducts a background investigation of potential officer
enpl oyees as a standard procedure. The investigation of Bryant
reveal ed that he had served as a probationary police officer
for the Gty of Gendale. Bryant had been notified of his
intended rejection during probation in that position. The
grounds included his nervousness, tension and immaturity. The
former enployer also recognized that Bryant had denonstrated a
high level of dedication and notivation. Bryant resigned and
gai ned enploynent as a stockbroker. Lieutenant MDonal d
recommended Bryant for enploynment conditioned upon close
supervision. Director Schorle testified that he hired Bryant
because the departnent was grossly understaffed and Bryant had
al ready received the required peace officer training hours.
The director's concern about Bryant's background and the

supervi sion requirenent was discussed with him

During his probationary period Bryant received overal
eval uations of "satisfactory." The first evaluation was

conpl eted by Ml col mVaughn, then a sergeant, and Lieutenant

12



McDonal d. Bryant received an equal nunber of individua
ratings of "needs i nprovenent” and "conpetent." The witten
comments reflected an overall positive reaction to Bryant's
ent husi asm and indicated inprovenent in report witing,
judgnment, and self confidence from his pre-enpl oynent
reputation.

The next evaluation was conpleted by Sergeant Bennett on
June 30, 1982. Bryant received consistent individual ratings
of "conpetent." The witten coments were uniformy positive
i ncludi ng acknow edgnent that Bryant had scored high in a |
departnment pronotional exam

Bryant's final witten evaluation was perforned by Sergeant
Bennett on January 18, 1983. The evaluation reflected work
performed between June and Decenber 1982. The i ndividua
ratings included four satisfactory marks and an above average
mark for work habits. The witten comments reflected that
Bryant had served conpetently whil e undergoi ng unexpected
famly illnesses. Bryant was cautioned about his conduct which
gave the perception of being "nervous" or "shaky." The report
finally noted that Bryant had received two letters of
commendati on during the eval uation period.

Chief Schorle signed each of the evaluations indicating his
agreenent with the coments noted. Despite the overall rating
of satisfactory on Bryant's last evaluation, Chief Schorle

testified that he considered the evaluation to be

13



unsati sfactory because one subcategory, "witten expression,”
was checked as weak.7 Schorl e indicated that he chose not to
make any comments on the evaluation contrary to the
satisfactory rating when he signed it. Yet fromhis
perspective, Bryant's overall performance, including actions
not covered by the evaluation, were unsatisfactory. He did not
believe that he had a duty to informeither Bryant or the
personnel departnment of his views until he nmade a fina
deci si on about permanent enpl oynent.

2. Brvant's lnvolvenent in Pronptional Exans

Approximately nine nonths prior to Bryant's dism ssal, the
departnent had offered a witten pronotional examnation for
the position of sergeant - operations division. A nmeno was
posted indicating the rankings of the conpetitors. The neno
indicated that the final selection would result from conbining
the scores of the witten examand an oral interview to be
schedul ed. Bryant ranked first on the witten exam

Director Schorle was absent from the canmpus during the
summer 1982. Lieutenant Van Slyke was appointed to chair the
interview commttee. Following the interviews, Oficer Hadley
received the highest conbined score and was pronoted.

Van Sl yke then communicated with each of the candi dates

noti fying them of their overall ranking. The conmunication

Tof 25 subcategories rated on the form Bryant received
6 marks of "strong," 18 marked "standard" and 1 narked "weak."

14



led the enployees to believe that the exam had established an
eligibility list for future pronotions.

On Decenber 6, 1982, Sergeant Vaughn was pronoted to
lieutenant in charge of the admnistrative division. Vaughn
had been the only sergeant in the division. H=s forner duties
i ncl uded supervising the investigations section. Vaughn
determned that the investigations unit needed inmedi ate
supervision until a permanent sergeant was chosen. Vaughn
recommended Kim W bel, an investigator in the unit, for his
repl acenent. On Decenber 10, Wbel was appointed to work out
of class as an acting sergeant. Wbel had not taken the My
1982 sergeant pronotional exam nation. Whbel served as an
acting sergeant for 22 workdays. At that time the State
.University inmposed a hiring freeze on all positions including
pronotions.

On Decenber 10 a notice of Wbhel's appointnent to the
acting position was posted. Bryant was surprised and upset by
t he appoi ntnment because he believed that any future
appoi ntnments would be nmade fromthe "eligibility list."”
Oficers Bryant and Murray asked Lieutenant Van Sl yke about the
relationship of theeligibility list to the vacant position.
Van Slyke contacted Chief Schorle and was inforned that the My
1982 witten exam or testing had no ongoing status. Each
vacant position would require new testing. Van Slyke advi sed

the officers accordingly.

15



On Decenber 12 Bryant discussed Whbel's appointnment wth
Van Slyke again. Bryant testified that he told Van Sl yke he
was upset that procedures had not been followed in nmaking the
appoi ntnent. He was going to "pursue whatever renedies he had
t hrough the union and so forth." Van Slyke testified that he
did not consider Bryant's remarks to constitute a grievance.

He did not report the conversation to Schorle "because there
was nothing of significance to report.” Nor did he discuss the
conversation with Vaughn. Both Vaughn and Schorle testified
that they were unaware of any conplaint nmade by Bryant to

Van Sl yke.

On Decenber 30 Vaughn expreésed a concern to Schorle that
Wbel had been appointed to the acting position w thout posting
the vacancy and providing an opportunity for other candi dates
to conpete. Both State University policy and the collective
bar gai ni ng agreenent required posting of such vacancies. The
position was then posted. Bryant and Murray filed
applications. After the filing period ended Schorle posted a
notice indicating that because of the hiring freeze the acting
position could not be filled until a freeze exenption was
obt ai ned.

On February 4, 1983, Schorle drafted a nmeno noting that a
freeze exenption had been received. The neno schedul ed
interviews for Whbel, Mirray and Bryant. Schorle did not issue

t he nmeno. He testified that soneone stole the neno fromthe
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Public Safety office. On the sane day Schorle decided to
reject Bryant during probation. Schorle had previously placed
Li eut enant Vaughn in charge of conducting the interview panel
for the sergeant pronotional exam nation. Schorle inforned
Vaughn that Bryant would be rejected from probation in the near
future.®

Vaughn engaged in several discussions with canpus personnel
staff about whether Bryant was required to be interviewed for
the promotion in light of his term nation. Personnel advised
Vaughn during the week of February 7 that it was not necessary
to interview all applicants. On February 11 Vaughn advi sed
W bel and Murray of their interview appointnents. Bryant was
not notified of the interviews.

W bel and Murray were interviewed on February 18. On the
sane date Wbel was selected and reappointed to the acting

sergeant position.

8Li eutenant Vaughn testified that he did not interview
Bryant .because Schorle had infornmed himthat Bryant was goi ng
to be termnated. The personnel departnent advised himthat
not every candidate had to be interviewed. Schorle testified
that he contacted Vaughn to verify the accuracy of his
February 4 draft neno scheduling the interviews. Vaughn told
himthat Bryant should not be included in the neno because he
was not going to be interviewed. |In this area | find Schorle's
testinony to be at odds with any logical reading of the facts.
It is highly unlikely that Vaughn nade the decision not to
interview Bryant and then influenced Schorle in light of
Schorle's role in the departnent. | find that Vaughn's
testinony is an accurate recitation of the true facts.
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On February 20 Bryant filed an oral Level | grievance
contesting, anmong other clains, the failure of the departnent
to interview himfor the acting sergeant position. The
gri evance was denied. He subsequently filed a witten
gri evance.

3. Gounds for Rejection During Probation

Schorle notified Bryant on February 8 that he was to be
rejected on probation effective March 7.

Bryant received no final evaluation for the period
i medi ately preceding his termnation. Schorle received a neno
from canpus personnel requesting information on whether Bryant
should be granted permanent status sonetine after February 8.
Schorle signed the formon February 15 indicating that he did
not recomend pernmanent status. Schorle wrote:

O ficer Janes Bryant was |ast evaluated on
11-30-82. At that time his perfornmance was
bel ow a satisfactory level. Currently a
successful completion of probation is not
anticipated. Therefore, tenure is not
recommended until a follow up evaluation can
be conduct ed.

Schorle testified that his comments neant that he did not
want the personnel departnent to issue a rejection statenent
because he gave Bryant 30 days to seek other enploynent and
submt a resignation.

Schorle further testified that his reasons for rejecting
Bryant were:

poor judgnent, inability to conplete

written reports in an adequate fashion,
inability to exhibit prom se for developnent
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and growth in terns of the exercise of
common sense and good judgnent in the field,
immaturity, and a clear indication of
hyperactivity and easily unsettled nature.
Schorle did not discuss his decision to reject Bryant with
any of the supervising sergeants prior to taking the action.
The record contains reference to several incidents
involving Officer Bryant during his probationary period. While
these incidents were not nentioned on Bryant's eval uations,
Schorle stated that they were considered as a basis for his
decision. The incidents were offered to denonstrate Bryant's
| ack of judgnent, conpetence and cal m
On June 28, 1982, Bryant observed a wonman wearing a hand
gun. Bryant unhol stered his weapon and ordered the wonan to
put her hands over her head. Wen she raised her hands Bryant
observed that she was carrying handcuffs. He inquired as to
whet her she was a police officer. He was infornmed that she was
a sheriff's deputy and was carrying identification. Despite
her response Bryant required the woman to remain in the arrest
position for a mnute or so until a backup officer arrived.
The woman was a deputy sheriff. The deputy filed a citizen's
conplaint. An investigation failed to confirm allegations of
unpr of essi onal conduct agai nst Bryant. Bryant was counsel ed
because Schorle believed that Bryant's "police procedures,

while legal, were certainly not desirable or of the nature we

woul d hope our officers would exercise in the field." The
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deputy sheriff subsequently filed a nonetary claim against the
University. The status of the claimwas unknown at the date of
heari ng.

I n another instance Bryant drew his gun on a canpus
custodian. No specifics of this incident were offered.

Sergeant Hadley testified that on one occasion Bryant nade
a car stop and brought the driver to the station in handcuffs
because the driver refused to identify hinself. The driver
provided his nane and address at the station and was
i medi ately rel eased.

On January 20, 1983, Bryant nmade out a drunk driving arrest
report. Lieutenant Van Sl yke adnoni shed Bryant's supervisor,
Sergeant Sheehan, for accepting the report because it contained
nunmerous spelling errors and other substantive errors. The
report indicated that Bryant had incorrectly advised the
suspect regarding the crimnal law. The error could have
resulted in the arrest being thrown out.

The record also indicates that Bryant received nore than
10 witten letters of comendation from supervi sors, canpus
officers and others during his enploynent with the departnent.
As an exanple, the San Francisco Police Departnment issued a
letter of commendation to Bryant and Sergeant Sheehan on
January 6, 1983, for their actions |leading to the apprehension
of a hom cide suspect. Bryant was al so commended by the canpus

vice president on February 1, 1982, for thorough police work.
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4. Union Activity

Bryant joined SUPA in 1981 soon after commencing his
enpl oyment. He believed that everyone in the departnent knew
of his union nenbership. He gave no evidence of participation
in any specific SUPA activities. Bryant testified that al
officers received a meno from Chief Schorle's secretary at one
poi nt requesting an updated |list of those enployees who were
menbers of the union. No date was offered. The nenp was
intended to assist the departnment in supplying witten
materials. Bryant's union dues were deducted fromhis
paycheck. Schorle denied having any know edge of Bryant's
uni on nmenbership or activities.

E. Sergeant Myra Sheehan

1. Wbrk Performance Eval uati ons

Myra Sheehan was hired as a supervising public safety
office by Chief Schorle in August 1981. Her probationary
period was two years. She had previously been enployed as a
patrol officer and investigator at California Polytechnica
Uni versity San Luis Cbispo since 1977.

Sheehan's first performance eval uation covered the period
of August through Decenber 1, 1981. Al of the ratings on the
report including the overall evaluation were listed as
"conpetent." The evaluator, Lieutenant Van Sl yke, noted t hat
Sheehan had transferred from patrol supervision to

i nvestigation supervision after three nonths. The transfer was
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made because of the need to reorganize the investigation unit,
not based upon problens with Sheehan. Sheehan was commended
for giving strong direction and supervision to a staff which
was undertrai ned. She was described as a "val uable asset to
the division, departnent and University." Schorle approved the
eval uati on.

Li eutenant Van Slyke rated Sheehan sonmewhat |ower during
the next evaluation period. The evaluation covered Decenber
1981 through May 31, 1982. She received a satisfactory overal
score, but three rating factors were checked as "inprovenent
needed." Sheehan's duties during this period involved
supervising two investigators involved in crinme prevention,
crimnal investigation and admnistrative duties. Van Slyke
bel i eved that while Sheehan had perforned daily supervision
duties adequately, she had not shown the notivation to organize

a crime prevention programto the expected standards.

Sheehan received six letters of comendation during the
period. Van Slyke did not prepare the evaluation until late
August. Sheehan submtted a reply to the evaluation. She
noted that the investigations unit had been described as "in a
state of disarray"” upon her assignnment in her first evaluation.
She described her efforts to develop a crine prevention program
including four major projects she had initiated. Sheehan
pointed out that staff tine had been reduced by approxi mately

50 percent due to sending the investigators to peace officer
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(POST) training. Finally, she noted that no one had expressed
any concern about her performance or the investigative unit
during the evaluation period. Schorle then reviewed the

eval uati on and responded. He considered the evaluation too
positive and drafted a neno on Septenber 21 stating his
position (see bel ow).

Both Van Sl yke and Sheehan were transferred back to the
operations unit effective August 1, 1982. Lieutenant Vaughn
resuned direct supervision of the investigators on that date.
Vaughn testified that upon reviewing the operations of the unit
he found that the investigators had been operating w thout
adequat e supervision. He also determ ned that Sheehan had not
devel oped a conprehensive crinme prevention program as
expected. Chief Shorle indicated that he transferred Sheehan
because he was thoroughly convinced that she did not have the
skills or desire to be a supervisor. He put her back in patrol
with the understanding that she was to be supervised closely
and that her progress was to be nonitored carefully to
det erm ne whet her she woul d make probati on.

On Septenber 14 Schorle explained his continuing concerns
about Sheehan to one of the campus deans, Nancy MDernott.
McDernott served as an informal |iaison between the canpus and
t he departnent.

On Septenber 21 Schorle sent nenops to both Sheehan and
Van Sl yke about her probationary status. The nmeno to Sheehaﬁ

stated in part:
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Looki ng back over the past year, you have
failed to performat satisfactory |evels.
If you are to raise your |evel of
performance to acceptable |evels, severa
t hi ngs nust occur. The managenent staff and
| are eager and wlling to support and
assist you. It is our desire that you
succeed. . .. | have directed

Li eutenant R chard Van Slyke and Acting
Li eutenant ©Mal com Vaughn to neet with you
and define a course of action.

The neno to Van Slyke specifically outlined areas of work
performed by Sheehan which were to be reviewed. The direction
included "formal evaluation of her every two nonths -
additional if needed." The report ordered Sheehan to be
assigned to "relief" watch for two nonths. After that tinme she
was to be assigned to Watch 111 (days) or Il (evenings) if
needed. At the hearing Schorle described the neno as a "shape
up or ship out" notice.

Li eutenants Van Slyke and Vaughn held a counseling neeting
wi th Sheehan to inplenent the directive. She requested sone
direction and notice fromthe supervisors of any errors they
observed. She was advised that all of her witten reports and
review work would be scrutinized. Sheehan requested a witten

description of criteria she was being reviewed upon.

On Cctober 8 Van Slyke issued a neno to Sheehan listing the
criteria upon which she would be evaluated. The criteria
i ncl uded neasuring the effectiveness of officers on her shift,
reviewing the witten work prepared by the shift, and attention

to detail.
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Sheehan received no witten evaluations of her overal
performance between May 31, 1982, and the date of her
termnation (March 30, 1983). She also did not receive any
formal eval uations every two nonths pursuant to Schorle's nmeno
of Septenber 21, 1982. Van Slyke testified that he was
negligent in not preparing the witten evaluations. Both
Van Slyke and Schorle testified that they had instead sent
witten menos to Sheehan critiquing her work.

Schorle testified about his review of a police report filed
on Novenber 10, 1982, by two officers and Sheehan. The report
i nvol ved three potential felony arrests for burglary. Schorle
found that the report failed to provide adequate information to
legally sustain a search for stolen property. One officer
wote in the report that he had conducted an illegal search.
Schorle stated that the report "exenplified a very sloppy piece
of police work with little or no supervision.” He held Sheehan
responsi ble for condoning the officer's conduct and the
i nadequat e report.

Al'so in Novenber 1982 Schorle noted that Sheehan had fail ed
to carry out an instruction to place traffic barricades at the
site of a simulated emergency relief exercise conducted by
canpus departnents and the San Francisco Fire Departnment. The

inaction required additional work to clear parked vehicles.

On January 20, 1983, Sheehan reviewed and submtted a

police report witten by Oficer Bryant. The report was
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severely criticized by Lieutenant Van Slyke as being poorly
witten with many m sspellings. Sheehan responded by admtting
that the report was poor, but both of them had been tired after
a long shift.

According to Sheehan, she did not receive any feedback
bet ween Septenber 1982 and January 1983 about police reports
she had approved. She also did not receive any feedback on her
review of tinme |ogs prepared by her shift officers. She
initiated several conversations with Van Slyke about
procedures, but received little input initiated by him She
believed that she received less direct supervision after
Sept enber 1982 because she was assigned to Shift |
(graveyard). No adm nistrators above sergeant work the
graveyard shift. On February 1 she was assigned to supervise
Watch Il. The lieutenants and Chief Schorle worked on
Watch 111.

Around February 18, 1983, Schorle requested Van Slyke to
determ ne why Sheehan was witing traffic citations in a canpus
par ki ng garage in her performance of duties as a sergeant.

Van Slyke reported that Sheehan wanted to have first-hand

know edge of the various campus parking situations since she
was assigned to day shift. Certain citations issued by Sheehan
had been rescinded by the coordi nator of parking because the
par ki ng spaces cited had been accepted as |egal parking "by

practice" although they were not so.narked. Van Sl yke deci ded
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that the citations were an inappropriate use of supervisory
time on the basis that other sergeants issue citations only to
set exanples rather than on a routine basis. Schorle replied

to Van Slyke's report by indicating "we are calling it
g

i nappropriate - just one nore exanple.® The parking spaces
were officially designated as valid follow ng the incident.

On February 23, 1983, Schorle directed Van Slyke to join
himin reviewng log reports from Sheehan's shift for the
nont hs of January and February. Schorle testified that he was
curious how Sheehan was spending her tine in light of the
parking ticket incident. He was also concerned that daily
field activity reports were not being filled out correctly. 'He
testified that his concerns were not limted solely to Sheehan,
but decided to start the review process with her.

On March 6, 1983, Van Slyke assigned Sheehan to interview
the victimof a possible rape. Sheehan conducted the interview
and filed a witten report. Van Slyke was highly critical of
the report. He testified that he woul d expect nore from a

first-year line officer. Sheehan testified that she had

% do not use this incident to support good cause for
action agai nst Sheehan. SUPA Exhibit 23 reveal s anbi guous
statenments and inconsistent logic by both Van Slyke and Schorl e
regarding the incident. Van Slyke's comments admt that other
sergeants nmake "simlar checks and issue citations." Schorle's
witten coments relate to whether the specific citations were
valid rather than to whether supervisory tinme was appropriately
used. The witness' testinony did not bolster a legitinmate
rationale to consider the incident as poor judgnent.
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requested advice fromVan Slyke in advance about which Pena
Code section the accusation should be witten under. She had
relied upon his advice. Sheehan still rewote the report
according to Van Slyke's revised view after she received his
meno.

On March 7, 1983, Schorle issued a meno to all supervisors
i ncludi ng Sheehan remnding them that transmttal of all
personnel related correspondence was confidential. The neno
started by indicating "obviously the affect of unionization is
beginning to show in various ways." Schorle testified that he
sent thé meno because confidential nenos were being stolen and
were being used to show that the managenent was acting
i nappropriately.

On March 23 the departnent investigation unit received a
request from the San Francisco Police Departnent for a copy of
an inci dent report. The incident had occurred on March 1. On
that date a departnent officer had assisted the San Franci sco
Police Departnent in an arrest. Lieutenant Vaughn found that
no report of the arrest had been nmade although the daily |og
indicated that an officer had responded. Vaughn directed a
meno to Lieutenant Van Slyke to review the situation. In
Vaughn's opinion it appeared that the supervisor had not
monitored the incident or required a followup report to be
made correctly. Sergeant Sheehan was the supervisor involved.

The record does not indicate whether Van Slyke reviewed the
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matter or determ ned any inproper actions by Sheehan. No

evi dence was offered to show that Van S|l yke comunicated the
epi sode to Schorle or the Schorle considered it in his decision
to reject Sheehan. The incident is not considered. Evidence
that Van Sl yke reprimanded Sheehan for failure to conduct a
briefing session correctly on March 30, the day prior to her
term nation, is not considered for the sane reason.

Sheehan was rejected fromprobation on March 31. Schorle
call ed Sheehan to his office that day. He gave her the notice
of rejection without explanation. |In response to her inquiry,
he stated that "the document speaks for itself.” He further
stated that the termnation was effective the sane day.

Van Slyke indicated that Schorle had inforned him of Sheehan's
i mpending termnation in advance. Van Slyke had m xed feelings
about Sheehan's perfornmance as a supervisor. Sergeants Bennett
and Andrews testified that they were surprised at Sheehan's
term nation. They expressed support for her professiona

conpet ence.

2. Uni on Activities

Sheehan was interviewed by Schorle prior to being
enpl oyed. Schorl e asked Sheehan about her opinion of unions
during the interview At the tine Sheehan told him she had
never belonged to a union and did not see any reason for them
The unit represented by SUPA was nodified to include the

position of sergeant in later 1982. (See page 44.)' Sheehan
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joined SUPA in January 1983. Sergeant N ck Bennett joined the
organi zation at the sanme tinme. The record inplies that other
sergeants were not nenbers at that tine.

On February 16, 1983, Sheehan was represented by
Robert Jones, SUPA staff nenber, in a grievance with the
departnent. Jones filed a lengthy witten grievance for
Sheehan contesting a letter of reprinmand she had received from
Schorle. The grievance was approved on March 1 by Schorl e.

The reprimand was expunged.

In late February, Oficer Bryant had approached Sheehan
regarding his dismssal. He inquired whether she or the other
sergeants had recommended the action. Sheehan expressed
surprise at the termnation. The incident caused Sheehan and
other sergeants to discuss Schorle's firing practices and
noral e problens in the departnent. They decided to request an
adm nistrative review of Schorle's practices. They circul ated
a petition to that effect anong departnment staff in late
February or early March. Sheehan and Bennett took the petition
to the office of the CSUSF president. They net with the
president's secretary Norma Siani. Siani later inforned them
that the president advised themto pursue the matter through
their union steward. Siani testified that Schorle later called
her and requested the nanmes of the two enpl oyees who presented
the petition. She did not divulge the nanes. Later Schorle

was criticized by the president and vice president for his

30



attenpt to obtain the nanmes. Schorle testified that the vice
president had originally called the matter to his attention
prior to his call to the president's office.

Schorle testified that he did not know Sheehan was a nenber
of SUPA or of any participation by her in protected
activities. He did not know she was one of the enpl oyees who
went to see the president until he read the allegations in the
unfair practice charge after Sheehan's rejection. Lieutenant
Vaughn indicated that he knew Sheehan had filed a grievance in
February 1983 and was represented by SUPA sonetine prior to her
term nation. Van Slyke also stated that he knew Sheehan was
represented by SUPA as of the tine the grievance was fil ed.
Nei ther stated that they knew she was a uni on nmenber or about

the petition taken to the president.

| SSUE

Were the enployees at issue rejected from probation in
viol ation of section 3571(a) of the Act?

DI SCUSSI ON

A.  Legal Principles

Section 3565 of HEERA grants enployees the right to form
join and participate in the activities of enployee
organi zations for the purpose of representation on all matters
of enpl oyer-enpl oyee relations. Subsection 3571(a) expressly
prohi bits the enployer from discrimnating against enpl oyees

because of their exercise of rights guaranteed by HEERA.
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PERB adopted standards for determ ning whether a violation

of section 3571(a) has occurred in California State University,

Sacranent o (4/30/82) PERB Decision No. 211-H.

.. Aparty alleging a violation of
subsecti on 3571(a) has the burden of making
a showi ng sufficient to support the
i nference that protected conduct was a
"motivating factor” in the enployer's
deci sion to engage in the conduct of which
t he enpl oyee conplains. Once this is
establ 1 shed, the burden shifts to the
enpl oyer to denonstrate that it would have
taken the same action even in the absence of
protected conduct.

The PERB test is identical to its previous interpretation
of section 3543.5(a) of the Educational Enploynent Rel ations
Act which prohibits discrimnatory treatment by public schoo

enpl oyers. Novato Unified School District (4/30/82) PERB

Deci si on No. 210.

Under both Novato and California State University the party

al l eging discrimnation has the burden to raise an inference
that the protected conduct was a "notivating factor” in the

enpl oyer's decision to engage in the conduct conpl ained of.

The Board recogni zed that direct proof of notivation is rarely
possi bl e since notivation is a state of mnd. Unlawful notive
may be established by circunstantial evidence and inferred from

the record as a whole. Republic Aviation Corp. v. NLRB (1945)

324 U.S. 793 [16 LRRM 620]. To justify such an inference, the
Charging Party must prove that the enployer had actual or

i mputed knowl edge of the enployee's activity. Mreland
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El enentary School District (7/27/82) PERB Decision No. 227.

Once the enployer's know edge is shown, the Charging Party nust
still produce sone evidence creating a nexus between the
enpl oyee' s conduct and the enployer's action. PERB cited
several factors in Novato which may create such a nexus:

The timng of the enployer's conduct in

relation to the enpl oyee's performance of

protected activity, the enployer's disparate

treatnent of the enpl oyees engaged in such

activity, its departure from established

procedures and standards when dealing with

such enpl oyees, and the enpl oyer's

i nconsistent or contradictory justifications

for its actions are facts which may support

the inference of unlawful notive.

If the Charging Party presents evidence sufficient to infer

i nproper notive, the burden shifts to the enployer to show that
the .protected activity was not a notivating factor in the
enpl oyer's decision to act. Alternatively, an enployer may
factually rebut, in its case-in-chief, the Charging Party's
efforts to establish the threshold inference of unlawf ul

nmotivation. California State University, Sacranento, supra,

PERB Deci sion No. 211-H  Under either approach the enployer's
action should not be deened an unfair |abor practice unless
PERB determ nes that the enployee would have been retained "but
for" his union nmenbership or his performance of other protected
activities. The nere fact that an enployee is participating in
union activities does not insulate himor her from di scharge
for m sconduct or give the enployee imunity from routine

enpl oynment decisions. Martiori Brothers Distributers v.
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Agricul tural Labor Relations Board (1981) 29 Cal.3d 721 [75

Cal . Rptr 626].
B. Ceneral Elenents of Charging Party's Case

Charging Party has not alleged or argued discrimnatory
treatment of the officers based solely upon their union
menbership. Wiile the act of joining an enpl oyee organi zation
is a protected activity, this case does not reveal evidence of
broad discrimnation based upon union nmenbership. Oficers
Ceruti and Bryant had been union nenbers for alnost two years.
As descri bed bel ow, several probationary enpl oyees had been
rejected under simlar circunstances in recent years.

| nstead SUPA asserts that Ceruti, Bryant and Sheehan had
each engaged in a specific protected activity shortly before
their rejection fromprobation. Each case is franed as a
reprisal by the enployer in response to such exercise of a
specific right. In addition to the tinmng of the event, SUPA
seeks to bolster its argument against the enployer by
(1) establishing a general anti-union aninmus by Chief Schorle;
(2) discrediting Schorle's denial of know edge about each
protected activity; (3) dennnstfating that standard personnel
procedures were not followed; and (4) disputing the stated
grounds for each rejection.

C. Gener al Ani nus

Chief Schorle's general aninmus and overall credibility are
central issues in each of the cases. Three incidents were

offered to denonstrate Schorle's attitude of ani nus agai nst
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unions. In 1981 he asked Sheehan her opinion of unions during
her enploynment interview She generally denied any interest in
them Next, in March 1983, Schorle issued a neno to his
supervi sors about the disappearance of certain confidential
personnel nmenos. The first sentence in his directive read,
"obviously the effect of unionization is beginning to show in
vari ous ways." Schorle inplied that personnel nmenos were being
stolen and later used by SUPA to discredit the departnent in
his explanation of the |anguage given at hearing. Finally,
Sergeant Bennett offered vague testinony that Schorle had
adnoni shed departnment enployees to renain loyal in 1983
commencenent cerenony speech. Bennett indicated that Schorle
stated an awareness of the functions of unions based upon his
prior enploynent experiences. No negative references to unions
were all eged.

Based upon the entire record it is found that Schorle was
aware of the presence of SUPA and that nost officers in the
departnment were nenbers of the union. The record covers nost
maj or events occurring in the departnment during the period of
1981-1983. No other instances of remarks or actions by Schorle
relating to unions was offered. Wthout nore evidence it
cannot be inferred that Schorle held or denonstrated é gener a
anti-union ani mus beyond a vague concern about an inpact on the

departnent's proper functioning.&& Further, the above

Charging Party raised no argunent that the "small plant
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incidents do not establish that he held know edge about the

speci fic uni on nmenbershi p of any i ndivi dual enployee.llll

D. Chief Schorle's Credibility

Chief Schorle's overall credibility is raised as the nmajor
issue in the case. Schorle's testinmony that other departnental
managers or supervisors either instigated or supported his
rejection of Ceruti and Bryant was contradicted to a certain
extent. Schorle's testinmony was not accepted in those limted
areas based upon a belief that the testinony by other witnesses
nore reasonably restated the actual events. Yet Schorle is not
found to be a totally unreliable wi tness based upon these
findings. Hs testinony about his lack of know edge of union
activities by either Ceruti or Bryant was corroborated in
several instances. No rebuttal evidence was offered nor was
any cross-exam nation of him undertaken regarding these
denials. Mdreover, Schorle's explanation of his rationale for
the rejections of all three enployees was direct and believabl e
irrespective of whether his views were reasonable. There is no
basi s upon which to discredit Schorle generally as a witness in

order to infer a general anti-union notive against him

doctrine" adopted by the NLRB should be applied to infer

enpl oyer know edge. See Coral Gables Conval escent Hone, Inc.
(1978) 234 NLRB 1198 [297 LRRM 1435], Hadl ey Manufacturing
Corp. (1954) 108 NLRB 1641 [34 LRRM 1246]

HBryant's testinony that he received a nemo from
Schorle's secretary about union dues deductions was never
linked to Schorle.
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E. Oficers Ceruti and Bryant

1. Protected Activity

Oficers Ceruti and Bryant each engaged in a single
i sol ated exercise of protected activity prior to their
rejection from probation. Al though amounts of protected
activity are not quantified, PERB does consider the degree of
union activity, anong other factors, in determ ning whether to
infer know edge or inproper notivation to an enployer. San

Joaquin Delta Comunity College District (11/30/82) PERB

Deci sion No. 261; Coast Community College D strict (10/15/82)

PERB Deci si on No. 251.

SUPA offers no direct evidence to show that the rejection
of Ceruti and Bryant from probation by Schorle was notivated by
anti-union aninmus. Thus, the Charging Party nust raise facts
sufficient to raise such an inference.12 As described bel ow,
the Charging Party has failed to provide facts sufficient to
draw an inference of know edge, aninus, disparate tréatnent or

other elenents sufficient to state a prina facie case.

2An inference is a deduction of fact that may logically
and reasonably be drawn from another fact or group of facts
found or otherw se established. Evidence Code section 600 B.
It is possible to draw a reasonable inference from
circunstantial evidence in the face of direct evidence where no
contradictory testinony was offered. California Bank v. day
(1962) 207 CA2d 25 [24 Cal .Rptr. 185].7 On"TMhe ot her hand; an
inference is nore than a surm se, possibility or conjecture; it
is a reasonable deduction from facts proven and nust be
| ogical. Wehr Estate (1958) 166 CA2d 4 [332 P.2d 818].
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2. Lack of Know edge about Protected Acts of Ceruti and
Br yant

Charging Party offered a conversation between Ceruti and a

potential enployee, Harry Hazelrigg, as the protected activity
which triggered Ceruti's dismssal. Assumng the conversation
occurred, the solicitation of union nmenbership would be a
protected activity. Yet the Charging Party has failed to show
that Chief Schorle or any of the departnment managers had

know edge of the conversation. SUPA alleged that Hazelrigg
nmust have communi cated about his conversation with Ceruti to
Schorl e at a cocktail hour on May 29, 1983. No testinony
supported the speculation. To the contrary, Hazelrigg and each
of several participants at the cocktail party denied any

di scussion of Ceruti. Moreover, Hazelrigg denied that Cerut
solicited his nenbership in the union. Even assumng the truth
of Ceruti's testinony there's no reason to reject the testinony
of all other witnesses to the effect that Schorle had no

know edge of the conversati on.

More inportantly, Schorle sent a nenop to campus personnel
on May 23 indicating his intent to dismss Ceruti. The nmeno
was sent on the sanme day as the initial conversation between
Ceruti and Hazelrigg allegedly occurred. Thus, Schorle's
deci sion was made several days prior to the date he allegedly
| earned of Ceruti's activities from Hazel rigg.

Oficer Bryant also engaged in mnimal protected activity

beyond his nenbership in SUPA. Bryant surm sed that everyone
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in the departnment knew of his union nmenbership. Schorle denied
havi ng any know edge of Bryant's union nmenbership or
activities. Again, no evidence was offered to support an
i nference that Schorle was aware of Bryant's union affiliations
short of a total discrediting of Schorle's overall testinony.
Schorl e was not cross-examned on this subject.

Oficer Bryant contacted Lieutenant Van Sl yke on
Decenber 10, 1983, challenging the procedures used to pronote
KimWebel. Bryant told Van Slyke that he was upset that
proper procedures had not been followed. He was going to
pursue whatever renedies he had including going through the
union. It is argued that this informal protest lead directly
to Bryant's rejection from enpl oynent approximately two nonths
later. Van Sl yke gave unbutted testinony that he did not
consider Bryant's comments to constitute a grievance, so he did
not report the conversation to anyone. Both Lieutenant Vaughn
and Chief Schorle indicated that they were unaware that the
conversation had occurred. SUPA offered no valid reason to
discredit the unrebutted testinmony of the three nanagers.
Bryant did not file an actual grievance over the issues until
several days after he'd been notified of his rejection. Again,
the facts do not call for an inference that Schorle had
know edge of Bryant's specific exercise of a protected activity

on Decenber 10, 1983.
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3. Nexus to | nproper Motivation

The fact that Bryant and Ceruti were rejected from
probation close in time to their mninmal exercise of protected
activity does not in itself create a nexus to anti-union
not i vation.

The nere coincidence in time between the
enpl oyee's union activities and his

di scharge does not raise an inference of
know edge on the part of the enployer

W t hout sone direct or persuasive
circunstantial evidence in the record.
California State University, Sacranento
(47307r82) PERB DEcTsron No. ZIT-H crirng
Anyx Industries, Inc. v. NLRB (8th Cir.
T972) 457 F.2d 904 [79 LRRM 2930].

Charging Party's main argunents towards inputing an
i nproper notive to both officer's rejections relate to the
reasonabl eness of Chief Schorle's personnel decisions and
procedures. It nmust be noted that an enployee at the State
University may be rejected for less than "good cause" prior to
the conpletion of his or her probationary period. University
and canpus regulations require periodic evaluations of
probationary enployees. A final evaluation during probation
must indicate a recommendation for retention or rejection. Yet
a rejection need not be based upon prior evaluations or
specific deficiencies stated in an evaluation. Canpus
departnments may adopt procedures nore stringent than these
general policies. The Public Safety Departnent rules provided

for a two-year probation period at the tinme of this case.

40



Enpl oyees were required to receive nunmerous evaluations during
the probationary period. The evaluations were perforned by
supervising sergeants and were reviewed by Chief Schorle. The
record indicates that the departnment comonly did not perform
the required nunber of evaluations for each probationary

enpl oyee. Enployees nornally did not receive a fina

eval uation covering the last nonths of their probation peri od.
None of the evaluations contained a recommendation for
retention or rejection by the supervisor. At the request of

t he canpus personnel departnent, Schorle nerely sent a nmeno
wherein he checked a box rejecting an enpl oyee from probation.
A canpus personnel officer testified that that office did not
enforce conpliance by departnments wth their own personnel
policies.

SUPA contends that Chief Schorle's departure from
departnment witten procedures and his failure to consider input
from sergeants who directly supervised Ceruti and Bryant
denonstrate an inproper notive. Froma viewpoint of standard
personnel practices and enpl oyee noral e, the personnel actions
of Chief Schorle described in the record are highly suspect.
‘The chief admtted with candor that he hired both Ceruti and
Bryant despite their spotted police background because of
staffing deficiencies existing at the tine. At |east Bryant
was led to believe by his direct supervisor that he was

successfully conpleting his long probationary period. Ceruti
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was given no indication to the contrary. Bryant's periodic
eval uations were rated "average" overall despite specific marks
bel ow average. Neither received an evaluation during the fina
nont hs of probation. Schorle had indorsed the witten

eval uations perforned as accurate appraisals of the enpl oyees’
conpetence. Schorle indicated that he felt no need to inform
either of the affected enployees or their supervisors that he
believed their performances to be unsatisfactory. H's belief
was based upon incidents he described which were never |isted
in the enpl oyees' evaluations. Contrary to the stated

eval uations and the general feelings of his supervisory staff,
Schorle relied upon his ultimate authority delegated from the
canmpus president to reject enployees within his departnent
during probation. H's decision was based nore upon his
personal feelings about the enployees' qualifications than upon
any documented factors. In part, his decision was affected by
a less severe shortage of staff at the tinme of the rejection
than had existed at the tinme the enployees were initially
hired. Schorle gave a listing of reasons why he believed
‘Ceruti and Bryant did not neet permanent enploynent standards.
The reasons were based in part upon several incidents where
they allegedly perfornmed in an inappropriate manner. The
incidents are described at length in the factual findings.
SUPA did not contend that the incidents cited by Schorle did

not occur. The organization nerely gave a differing subjective
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view of each event. | have reviewed each incident. Wile
Schorle's view of the seriousness of each officer's conduct may
be disputed, anti-union aninmus nmay not be attributed to himfor
that reason alone. PERB has held that an enpl oyer may

di scharge an enpl oyee for many inproper reasons which do not in

t hensel ves denpnstrate anti-uni on ani nus. Mor el and El enent ary

School District (7/27/82) PERB Decision No. 227.

Additionally, the Charging Party has failed to show any
di sparate treatnent resulting from Schorle's harsh personnel
practices. In fact, the record denonstrates that Schorle had
consistently given the sane treatnent to probationary enployees
and probationary supervisors in the past. No evidence showed
that this treatment was admnistered differently to union or
nonuni on nenbers. Schorle described the history of his
appoi ntment as chief of the department including his direction
to elevate the professional standards including his views
t owar ds probationary enployees. He had either rejected or
forced resignations fromtwo probationary officers and one
probationary supervisor in addition to those affected in this
case during the past two years. Schorle had a history of not
giving rejected enployees a final evaluation. The consistency
of Schorle's practices does not inply a notive related to

protected activity.

In sum it is found that the exercise of a protected

activity by Oficer Ceruti in late May 1983 was not a
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nmotivating factor in Schorle's decision to reject him The
conversation between Oficer Bryant and Lieutenant Van Slyke in
Decenber 1982 was not a notivating factor in Chief Schorle's
decision to reject himfromprobation in March 1983. These
cases should be dism ssed.

F. Sergeant Sheehan

M/ra Sheehan served as a probationary sergeant prior to her
rejection fromenploynment. PERB has found that supervising
public safety officers (sergeants) in the State University
system "are not supervisors" excluded from protections under
HEERA. They are included within the safety officer unit and
are entitled to all protections afforded rank and file

enpl oyees. See California State University and Statew de

Uni versity Police Association (10/20/83) PERB Deci sion

No. 351-H.

In this case the Charging Party has presented sufficient
evidence to establish a prima facie case. |In February 1983
Sheehan was represented by the SUPA staff representative in a
grievance over a reprimand. Chief Schorle had issued the
reprimand. He personally reviewed the witten grievance and
approved it. The right to pursue a grievance through a
representative without discrimnation is a protected activity.

In early March 1983 Sheehan participated in an attenpt to
petition the canpus president seeking a review of Chief

Schorle's personnel practices. Sheehan was upset about
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Schorle's rejection of Oficer Bryant. Sheehan and Sergeant
Bennett circulated a petition anong other sergeants and
officers seeking their signatures. They carried the petition
to the president's office but never net with him

At the hearing, Chief Schorle denied any know edge that
Sheehan was a nenber of the union or of any participation by
her in any protected activity. He specifically denied that he\
knew Sheehan was one of the two enployees who took the petition
to the president's office. Schorle testified that he had
sought the nanes of the enployees fromthe president's office
but was denied that information on the basis it was
confidential. He further indicated that both the canpus
president and vice president adnmoni shed himfor his inquiry.

In Sheehan's case the act of joining the union nust be
considered a nore substantial protected activity because of the
proximty of time to her dismssal. Thus, she engaged in three
protected acts within a 60-day period prior to being rejected.
Fromthe entire record it is found that Schorle had sone
know edge or reasonable belief that Sheehan was engaging in
protected activities. It is not crucial to decide which one or
nore of the three events he knew of. Schorle certainly was

aware of the grievance because he directly participated in

it. 13

131t is also surnmised without so deciding that Schorle
woul d have known which nenbers of his supervising team were
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A reasonabl e inference of inproper notive arises because of
Schorl e's know edge or reasonable belief of Sheehan's union
activities, the timng of the personnel decision, and one other
significant factor. Sergeants continued to play a key role in
the support of nmanagenent directing personnel on adm nistrative
matters at CSUSF following their inclusion in the bargaining
unit. Only two sergeants becane nmenbers of the organization.
Schorle clearly inplied that he was aware of the potential
conflict between the sergeants' allegiance to the union and to
managenent by his March 7, 1983 neno. He acknow edged the
presence of the union and rem nded the sergeants of their
obligation to keep nmanagenent matters confidential. Hs
express concern about the union taken together with these other
factors require the enployer to carry the burden of showi ng a

justification for the action.

Sheehan was evaluated regularly during her first year of
probation. The enployer offered her evaluations and severa
exanpl es of alleged subpar conduct to denonstrate that she was

rejected for legitinmate business reasons. Sheehan had

menbers of the union because of the dual role that sergeants
“were performing. This is particularly true because of his
concern about a loss of confidentiality anong his supervisors.
It may al so be reasonably specul ated, w thout deciding, that
Schorl e woul d have determ ned who circulated the petition and
carried it to the president's office. The record clearly
denonstrates his interest in the matter and his cl ose working
relationship with other sergeants who were contacted by Sheehan
to sign the petition.
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not been hired on a "risk" basis as had Ceruti and Bryant. She
cane to CSUSF from another canpus with high recommendati ons
regarding her investigative skills. After an initial positive
eval uati on, Sheehan began receiving ratings which indicated
that she was not living up to the expectations of Schorle or
Van Slyke. Her second eval uation covering the period of
Decenber 1981 through May 1982 indicated concerns about her
notivation. Chief Schorle added comments to the eval uation
indicating that he considered the satisfactory rating to be too
positive.

The record reveals a continuing pattern of concern
expressed by Schorle through the fall of 1982 about Sheehan's
performance. In August he directed that Van Sl yke nonitor
Sheehan nore cl osely because she did not seemto have the
skills or desire to be a supervisor. In Septenber he issued a
meno directing counseling of Sheehan and requiring nunerous
cl ose evaluations of her work. At the sane time, he wote to
Sheehan indicating that she had failed to performat an
acceptable level during the past year. During Novenber 1982
Schorl e becane upset over Sheehan's performance in two separate
i nci dent s.

In February 1983 Schorle started to personally review
Sheehan's daily supervising logs retroactive to January. He
testified as to four incidents involving Sheehan which occurred
in February and March. He considered these incidents to

reflect inappropriate judgment by Sheehan.
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The record, viewed fromthe enployer's evidence, reveals a
concern by Schorle about Sheehan's supervisory skills over a
significant period of tine prior to her rejection. The concern
was expressed to Sheehan during the fall 1982 |ong before her
initial exercise of protected activity.

SUPA of fers several exanples of poor personnel practice and
all eged harsh treatnent of Sheehan in an attenpt to discredit
the business notives raised by the enployer.™ It is noted
that Sheehan received |ess supervision rather than nore after
Schorl e's Septenber 1982 nenp. She was assigned on the
graveyard shift for a period where no nanagers worked. She
al so received no witten evaluations although Schorle had
directed that she be evaluated bi-nonthly. She also was given
no notice or explanation of her rejection fromprobation.
Finally Sheehan was not offered the opportunity to revert to an
of ficer position although Bryant's rejection had created a
vacancy.

| have considered these facts as well as each of the
enpl oyer's exanples of grounds for Schorle's decision. | find
nuner ous instances of poor personnel relations and personne

practices, but insufficient evidence to discredit the

1'n Baldwin Park Unified School District (6/30/82) PERB
Deci sion No. 22I, PERB considered the irregularity of the
enpl oyer's procedure and the harshness of the punishnent in
di screditing an uncontroverted explanation for disciplinary
action agai nst enpl oyees.
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enpl oyer's stated notive for the actions. The record does not
show any treatnment inconsistent with Schorle's past practice or
of disparate treatnment. Departnent nmnanagenent believed that
Sheehan did not devel op an adequate crime prevention program
Schorle later determned that her supervision skills in the
operations unit were not up to his standards. The incidents
supporting these beliefs may have two versions. Yet nothing in
the record causes ne to believe that Schorle did not in fact
find Sheehan's performance to be unacceptable for reasons
separate from her participation in protected activity. It is
nore |likely that Sheehan joined SUPA in part in response to the
nmounting pressure on her from Schorle rather than view ng the
rejection as a response to her union affiliation. The enployer
has denonstrated that Sheehan would have been rejected
notw t hstandi ng her union activity.

In addition, the record again shows no disparate
treatment. Al though Ceruti and Bryant were dismssed at the
end of their probations, Rowe, Conway and Lieutenant MDonal d
were notified by Schorle at |east several nonths prior to the
conpletion of their trial status.

The charge is dism ssed.

CONCLUSI ONS OF  LAW

The enployer is found not to have discrimnated agai nst
David Ceruti, Janmes Bryant or Myra Sheehan in violation of
section 3571(a) of HEERA by its decision to reject those

enpl oyees during probationary enploynent.
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PROPCSED CORDER

Upon the foregoing findings of fact and conclusion of |aw
and the entire record in unfair practice cases SF-CE-151-H,
SF- CE- 166-H and SF-CE-171-H, the conplaints against the
California State University (San Francisco) are hereby
DI SM SSED

Pursuant to California Adm nistrative Code, title 8
part 111, section 32305, this Proposed Decision anq Order shal
becone final on Novenber 13, 1984, unless a party files a
tinely statenent of exceptions. In accordance with the rules,
the statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Admnistrative Code, title 8,
part 111, section 32300. Such statenent of exceptions and
supporting brief nmust be actually received by the Public
Enpl oyment Rel ations Board itself at the headquarters office in
Sacranmento before the close of business (5:00 p.m) on
Novenber 13, 1984, or sent by tel egraph or certified United
States mail, postmarked not later than the last day for filing
in order to be tinmely filed. See California Adm nistrative
Code, title 8, part Il1l, section 32135. Any statenent of
ekceptions and supporting brief nmust be served concurrently

with its filing upon each party to this proceeding. Proof of
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service shall be filed with the Board itself. See California

Adm nistrative Code, title 8, part Ill, section 32300 and 32305,,

Dated: Cctober 22, 1984
Terry Tillimn
Admi ni strative Law Judge
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