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DECI SI ON
CRAI B. Menber: Tony Petrich requests reconsideration of
Deci sion No. 562 issued by the Public Enploynment Rel ations
Board (PERB or Board) on January 24. 1986. The request is
based on the contention that Decision No. 562 contains errors
of fact and law. For the reasons which follow, we grant the
request.

PROCEDURAL HI STORY

Tony Petrich filed an unfair practice charge on
May 22, 1985 against the R verside Unified School District
(District). Over the follow ng several weeks, four anmendnents
to the charge were submitted, each adding new and further
al  egati ons of unlawful conduct on the part of the District.

The regional attorney reviewed these subm ssions and, as



set forth in her warning letter of August 16, 1985 (attached
hereto), found a total of twenty-one allegations of unlawf ul
conduct. The warning letter concluded by stating that a

conpl aint would issue on eight of the allegations. The

remai nder of the allegations, said the letter, failed to state
a prima facie case; unless additional supporting material was
submtted or the allegations w thdrawn by August 26, 1985.

t hose all egations would be disn ssed.

In response to the warning letter, Petrich elected not to
suppl enent or withdraw his charge but, instead, filed an
"Appeal of Dismissal" with the Board itself even before
receiving the notice of dism ssal which the regional attorney
i ssued on August 27. 1985. \When this docunment was received by
the Board, it was reviewed by the executive director

Upon review of the record, the executive director concluded
that Petrich was attenpting to appeal the warning letter and
that PERB Regul ati ons and procedures nade no provision for such
an appeal. Only an appeal of the notice of dismssal is
permtted. The executive director inforned Petrich of these
conclusions by letter dated August 30, 1985. The letter also
stated that the notice of dism ssal had issued on August 27 and
thus the last day to file a valid appeal of the dism ssal would
be Septenber 16. 1985.

On Septenber 6, the Board received a filing fromPetrich
again |abeled "Appeal of a Dismssal.” This docunent raised

none of the issues which Petrich had raised in his August 27



appeal of the marnihg letter. Instead, it raised just two
i ssues, neither of which had been nentioned in Petrich's first
filing.

On January 24. 1986, the Board issued Decision No. 562. In
his valid appeal of Septenber 6, Petrich had not indicated in
any way that he intended to incorporate into the valid appea
any of the exceptions or argunents raised in his rejected
appeal of August 27. The Board therefore reviewed only the two
exceptions set forth in the latter appeal. The first of those
concerned the regional attorney's dism ssal of the allegation

that the District violated the Educational Enploynent Rel ations

Act (EERA or Act)1 by locking the entry doors to its

personnel office during the noontime hour. The second
exception concerned the dismssal of his allegation that the
District violated the EERA by issuing an evaluation of Petrich
whi ch expressed critical findings and which was acconpani ed by
supporting attachnents taken fromhis personnel file. The
Board concluded after its own review of the charge that the
regional attorney had acted correctly in refusing to issue a
conplaint on either of these allegations.

THE REQUEST FOR RECONSI DERATI ON

As a prelimnary matter to his request for reconsideration,

Petrich asks that the three Board nenmbers who rendered Deci sion

1The EERA is codified at Governnment Code section 3540
et seq.



No. 562 disqualify thensel ves pursuant to PERB Regul ation
32155.2 That request has been denied by letter issued
April 1, 1986.

Petrich asserts that Decision No. 562 contains errors of
law and fact with regard to the two exceptions therein
reviewed. Hi's argunents, however, are primarily reassertions
of argunents presented previously and therefore provide no

ground for granting reconsideration. Ri 0 Hondo_Conmuni ty

College District (1983) PERB Decision No. 279a. After a

careful review of the instant request, together with the record
in this case as a whole, we find no prejudicial errors in
Deci sion No. 562 and on that basis deny the request for
reconsi deration of those matters.

Finally. Petrich asserts that the Board erred in failing to
consider and render a decision on his attenpted appeal of
August 27. 1985. \While the Board's executive director rejected
that filing as noted above, we recognize that Petrich is
representing hinself in these proceedings and is untrained in
legal matters; he may. therefore, have failed to understand the
inmport of the executive director's letter. W have concl uded
that, while neither the Board nor its agents have conmtted any

error in this matter, the purposes of the Act will best be

2pERB regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq.



served in this instance by considering and deciding the issues
raised in the docunment served by Petrich on August 27.

DI SCUSSI ON

As noted above, the regional attorney who investigated
Petrich's charge identified and nunbered 21 individua
| al l egations of unlawful conduct on the part of the District.
The premature appeal filed by Petrich contests the dismssal of
11 of these.

In allegation 2. Petrich asserts that the District violated
the contractual grievance procedure when it failed to hold a
level 1l conference on a grievance he filed on February 7
1985. This action, maintains Petrich, evidences both a
unilateral change in the District's grievance policy and an act
of reprisal for protected activities. The regional attorney
received information during her investigation indicating that a
level 11 conference was in fact held. Concluding that
Petrich's factual claimwas false, she dismssed the allegation.,

W find that the regional attorney erred in dismssing this

allegation. In San Juan Unified School District (1977) EERB

Deci sion No. 12.3 the Board set out the principle that facts
alleged in a charge are presunmed true for purposes of
pre-hearing charge processing. Here, Petrich has all eged:

(1) that the existing grievance policy, as established by

3prior to January 1. 1978. PERB was known as the
Educati onal Enpl oynent Rel ati ons Board.



contract, provides that a conference shall be held for level I
grievances; and (2) that the District has indicated through its
action that it will no longer hold such conferences. |If true,
these allegations establish a prima facie case of unilateral
change in negotiable policy. The truth or falsehood of these
allegations is not to be determned by an ex parte

i nvestigation but by a hearing in which both parties may have a
full and fair opportunity to present evidence in support of
their positions. W note, however, that this allegation fails
on its face to contain facts supporting the claimthat the

District's alleged failure to hold the conference was an act of

reprisal. Qur order for issuance of a conplaint on this
all egation, therefore, will be Ilimted to the unil ateral change
aspect .

In allegation 3, Petrich asserts that he filed another
grievance on March 8. 1985. Again, says Petrich, the District
refused to follow the contractual grievance procedure. In this
i nstance, he clains, the District bypassed the |level |
procedures and routed his grievance directly to the Assistant
Superintendent for Personnel, who held a level Il proceeding.
Upon investigation, the regional attorney received information
that the District has on previous occasions bypassed the first
| evel of the grievance procedure. The regional attorney
dism ssed the allegation based on her conclusion that the
District's action was not inconsistent with existing policy as

she found it to be.



Again, it appears that the investigation has franed a
dispute as to the true existing grievance policy. In
discrediting Petrich's version of that policy, the regiona
attorney again ran afoul of the San_Juan rule. W wll
therefore reverse the dismssal of this allegation.

In allegation 4, Petrich asserts that he was subjected to
reprisal and unilateral change when the District denied his
after-the-fact request for personal necessity |eave and docked
him six and one-half hours pay. He alleges that he took off
the entire workday of March 7, 1985, in order to attend a PERB
informal conference held that day at 3:30 p.m in Riverside.
He clains disparate treatnent because two representatives of
the California School Enployees Association (CSEA) were given
| eave time to attend the conference and, in 1982, the D strict
had granted Petrich one day of personal necessity leave to

attend an informal conference.

Upon investigating the charge, the regional attorney
| earned that the CSEA representatives had only been granted
| eave from2:45 p.m to the end of the day. and the full day of
| eave was granted in 1982 because the conference was held not
at 3:30 in R verside but at noon in downtown Los Angel es.
Petrich was granted the sane |leave tine as the CSEA
representatives, but was docked for the earlier hours of the

day taken w thout perm ssion.



In her warning letter of August 16. the regional attorney
informed Petrich that she had received this supplenentary
information. The letter stated that if Petrich felt there were
facts or legal argunent which would support a different
concl usion, he could submt that input by filing an amended
charge. Petrich submtted nothing further to the regiona
attorney.

The information obtained by the regional attorney in this
i nstance does not contradict the facts pled by Petrich in his
charge; rather, it expands upon the factual picture. Thus, the
regional attorney did not violate the San Juan rule in
crediting this information. Because of this, and because
Petrich supplied no further pleading on this matter, the
regional attorney could properly rely on the new y-obtai ned
information. Taken as a whole, the facts presented fail to
establish a prima facie case of either reprisal or unilateral
change. The dismssal of this allegation is therefore affirned.

In allegation 5. Petrich asserts that by docking him six
and one-half hours pay w thout prior notice, the District
viol ated contract section 19.1, which requires that the
District first give himadvance notice and the opportunity to
request a hearing. However, in a telephone conversation with
the regional attorney, Petrich admtted that he had in fact
received the notice. He was advised in the warning letter of

the regional attorney's intention to rely on this adm ssion but



did not contest it and does not contest it on appeal. W
therefore affirmthis di sm ssal

In allegations 6 and 13. Petrich alleges that on or about
March 21. and again on May 29 and 31. 1985, his briefcase,
whi ch was locked in the trunk of his car. was opened by
unaut hori zed persons who were representatives of the District.
Upon inquiry by the regional attorney. Petrich revealed that he
has no evidence to prove this assertion.

The burden of proving a charge is upon the charging party.
Where, as here, the charging party has no evidence to prove his

al l egation, no purpose is served by issuing a conplaint. See

Los Angeles Unified School District (1984) PERB Deci sion
No. 473.

In allegation 7, Petrich alleges that North School Pl ant
Supervi sor Hodnett renoved the master key from Petrich's set of
work keys and replaced it wth a "section" key which gives him
access to locked doors only in a limted area. Petrich argues
that this was an act of reprisal.

In order to establish a prina facie case of reprisal, a
charging party nust allege facts which support an inference
that an enpl oyee's exercise of protected rights was a
notivating factor in the enployer's decision to take adverse
personnel action against that enpl oyee. In the instant charge,
Petrich has alleged that he engaged in protected activity,

consisting primarily of filing grievances with his enployer and



filing unfair practice charges with this agency. He has al so
all eged that the enployer took action which was at | east
arguably adverse to him However, no facts are alleged which
raise an inference that the protected activity was a causative
factor in the enployer's decision to take that action. The
mere fact that a disciplined enpl oyee has been active in
exercising protected rights does not, wthout nore, raise the
inference that the discipline was an act of reprisal. The
dismssal of this allegation is therefore affirned.

In allegation 11, Petrich asserts that his April 1985
paycheck reflected a dock of a half day of wages because his
physician's verification of illness for March 25, 1985 was
found unsatisfactory. The current CSEA-Di strict contract
provides at Article XIX that the District may dock pay for an
absence w thout authority. It also provides that, prior to
docki ng pay, the enployee is entitled to notice and the right
to an informal hearing with the inmmedi ate supervisor. Petrich
all eges that he was denied the right to notice and the
opportunity to request a hearing. He argues that the
District's conduct evidences a unilateral change in pay-docking
rules and in disciplinary procedure.

Upon investigation, the regional attorney |earned that
Petrich has an extensive history of excessive and undocunented
sick | eave. She concluded, therefore, that the D strict acted

within its contractual authority when, in February 1985. it

10



notified Petrich that all future sick |eave absences nust be
docunented by a physician's verification. She |earned further
that on March 25. 1985 Petrich had left work for a doctor's
appoi ntnment and had failed to return w thout explanation,

t hereby mssing four and one-half hours of work. This was the
cause of the April pay dock. The regional attorney went on to
review the contract |anguage at Article Xl X and concl uded t hat
the contractual right to prior notice and an opportunity to
request a hearing do not apply to the circunstances Petrich
rai ses.

Nei ther the charge nor the investigation present facts
which, if true, would showthat the District has unilaterally
changed its policy on sick |eave verification requirenents.
Petrich has not alleged that he presented verification of a
kind which, in the past, has been accepted as adequate.

Rat her, he only asserts that the verification he submtted was
found unsatisfactory by the District. W therefore affirmthe
dism ssal of the allegation that the District violated the EERA
when it rejected Petrich's proffered verification of his sick

|l eave claimfor March 25. 1985.

On our own review of the contract provision on prior notice
of disciplinary action, however, we find it not at all certain
that the regional attorney's interpretation of the contract is
correct. Article XIX is expressly entitled "D sciplinary

Action and D sm ssal Procedures"” and specifically provides for

11



pay docking, yet the regional attorney concluded that Petrich's
dock was not a form of discipline and thus does not give rise
to the rights Petrich clainms. In light of this uncertainty, it
appears that the regional attorney violated the San_Juan rule
by discrediting the contract interpretation proffered in the
charge. W will therefore order that a conplaint should issue
on this unilateral change all egation.

In allegation 14. Petrich asserts that his May 1985 pay
warrant reflected a dock of one and one-half days for April 22
and 23. 1985. He alleges that he submtted a physician's
verification certificate which covers the days of April 22. 23.
and 25. Petrich says he inquired of plant supervisor Hodnett
about the matter and Hodnett responded that he had not received
any such verification.

Upon investigation, the regional attorney received
information fromthe District that it has no record in its
files of the physician's verification certificate in question.
The District does not deny that Petrich may have submitted such
a certificate, but only that it did not receive it.

The facts here presented fail to show that the District has
enbarked on a new policy of denying sick |eave to enpl oyees who
have submtted verification. As the regional attorney
concluded. Petrich may well have had a basis for filing a
grievance (although he did not file one), but the facts

presented fail to evidence a change in policy having "a

12



generalized effect or continuing inpact upon the terns and

conditions of enploynent." Gant Joint Union Hi gh Schoo

District (1982) PERB Decision No. 196. Petrich also argues
that the District's course of conduct was an act of reprisal.
However, no facts are alleged which would show a nexus between
this conduct and any protected activity on Petrich's part. W
therefore affirmthe dismssal of this allegation.

In allegation 19. Petrich asserts that the District changed
his assigned work hours for the period June 21 through
August 30, 1985 from7:00 am until 4:00 ppm to 6:00 a.m
until 2:30 p.m, with one-half hour for lunch instead of one
hour. He states that, even though the D strict nmay have
changed the summer work hours in this manner in years past, it
has nore recently agreed that, once an enployee's work hours
are established, any change in those hours is negotiable. Upon
investigation, the regional attorney received information that
the District had in fact changed the summer hours of gardeners
in this manner for many years past. She concluded that this
practice established the applicable policy and that the
District's alleged action therefore did not appear to deviate

fromthat policy.

Here, the regional attorney has again run afoul of the
San Juan rule. Petrich has specifically alleged that current

policy obligates the District to negotiate prior to changi ng an

13



enpl oyee' s hours, notw thstanding past practice. This factua
al l egati on nust be deened true for purposes of charge
processing. W therefore will order that a conplaint should
issue on this matter.

In allegation 20. Petrich asserts that the District nade a
uni l ateral change by switching the night shift enployees to the
day shift and reducing their |unch hour by one-half hour.
Petrich has stated in his charge that he is a day shift
enpl oyee. As such, it appears that he was unaffected by the
change in hours of night shift enployees. The Board has
previously held that an individual enployee has standi ng under
the Act to bring a charge alleging a unilateral change in

negoti abl e working conditions. South San Franci sco Unified

School District (1980) PERB Decision No. 112. However, nowhere

in PERB's decisions, nor in California |aw generally, has
standi ng been found for a party who is entirely unaffected by
t he conpl ai ned-of conduct. W decline to adopt such a rule.
W therefore affirmthe dism ssal of allegation 20.
ORDER

Upon the entire record in this case, including the request
for reconsideration of PERB Decision No. 562 filed by
Tony Petrich, the Public Enploynent Relations Board ORDERS t hat
this case be REMANDED to the general counsel with directions to

issue a conplaint consistent wwth the foregoing Deci sion.

14



Menbers Morgenstern and Burt joined in this Decision.

Menber Porter's concurrence and di ssent begins on p. 16,
Chai rperson Hesse joined in his concurrence and di ssent.,

15



Porter, Menber, concurring and dissenting: | concur in
the majority's denial of part of Petrich's request for
reconsi deration, but respectfully dissent from the renainder
of the mpjority opinion's decision to grant reconsideration.
As to the nerits of the reconsideration itself, 1 concur in
those portions of the majority decision that affirmthe
regional attorney's dismssal, but dissent from those portions
that would issue a conplaint.

Reconsi der ati on

| concur in the majority's denial of reconsideration as to
a portion of Charging Party's request. However, | would deny
the remainder of the request on the ground Petrich has fail ed
to bring his request within the requirenents of Regul ation
32410(a). That regulation states in relevant part:

The grounds for requesting reconsideration
are limted to clains that the decision of
the Board itself contains prejudicial errors
of fact, or newy discovered evidence or |aw
whi ch was not previously available and could
not have been discovered with the exercise
of reasonable diligence.

Regarding Petrich's claimthat the Board failed to take
note of his initial appeal of the warning letter, Petrich was
clearly notified by the Executive Director that our regulations
do not permt an appeal of a warning letter. Apparently in
response to this letter, Petrich filed his appeal that was

considered by the Board. This appeal failed to nmention or in

any way reference or incorporate the premature appeal and, on

16



that basis, the Board disregarded the premature appeal. | see
no reason now to reconsider this decision. The fact that
Petrich is representing hinself does not persuade ne the Board
should apply a different standard to him especially since he
is quite experienced in PERB proceedi ngs, and was given full
noti ce and adequate opportunity to correct the deficiency.

Specific Al egations

The majority opinion reverses the regional attorney's
dismssal of allegations 2, 3, 11 and 19 insofar as they allege
unl awful unilateral changes. Allegations 2, 3 and 11 assert
that the District violated the contract in various ways. |
would affirm the regional attorney's dism ssal of those
all egations, for the sanme reasons as | discussed in ny

concurrence and dissent in R verside Unified School D strict

(1986) PERB Decision No. 571, nanely, that they fail to allege
a change in policy that has a generalized effect and conti nuing

i npact, Gant Joint Union H gh School District (1982) PERB

Decision No. 196, and that an individual enployee |acks
standing to assert a unilateral change in policy based on the
col l ective bargai ning agreenent.

Regarding allegation 19, | disagree that the regiona
attorney made a factual resolution that is contrary to San Juan

Unified School District (1977) EERB Decision No. 12. In his

charge, Petrich asserts on pages 2 and 3 of the Fourth Anended

Char ge:

17



Assum ng arguendo, that the enployer has
effectuated inplenentation of alleged "past
practice": 1) said practice does not apply
to Charging Party because the enpl oyer
agreed that once an enployee's work hours
have been established, a change is
negoti abl e.

Thus, it appears that Petrich recognized the enployer's past
practice in his charges, but clainmed he was exenpted from that
past practice based on the enployer's agreenent to negotiate a
change in his work hours. This charge fails to neet the G ant
standard, because it is clear there is no generalized effect in
the enployer's alleged conduct. The regional attorney's

i nvestigation nerely confirmed what Petrich included in his
charges regarding the past practice, and therefore, there was
no di sputed fact which she resolved. Further, since Petrich
failed to allege any further facts regarding the "agreenent,"
his allegation cannot be read to nean that this "agreenent”

changed the existing practice. (See the discussion in ny

concurrence and dissent in Riverside Unified School District,

supra, regarding the sane allegation of a District "agreenment"

to negotiate a change in schedule.)

For the foregoing reasons, | would deny in toto Charging
Party's request for reconsideration, or alternatively, | would
summarily affirm the regional attorney's dismssal of the

al  egati ons before us.

Chai rperson Hesse joined in this Concurrence and D ssent.
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STATE OF CALIFORNIA GEORGE DEUKMEJIAN,

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUTE 1301

LOS ANGELES, CALIFORNIA 90010

(213) 736-3127

Governor Grevernar

August 16, 1985

Tony Petrich

Re: LA-CE-2188, Tony Petrich v. R verside Unified
School District '

Dear M. Petrich:

- The above-referenced charge filed on May 22, 1985 and four -anmended
charges filed thereafter allege that the R verside Unified School
District discrimnated against M. Petrich and acted unilaterally i
vi ol ati on of Governnent Code section 3543.5(a), (b), and (c) of the
Educati onal Enpl oynment Rel ati ons Act (EERA).

The charge filed on May 22, 1985 all eges:

1. A March 4, 1985 nenorandumto M.
Petrich fromD strict Superintendent Frank
C. Tucker nenorialized an incident on the
sane date whereby M. Petrich entered M.
Tucker's office when neither he nor his
secretary were present. The nenorandum
directed M. Petrich not to enter
M. Tucker's office unless he was present.
. See paragraphs 6 through 9 and exhibits 1
through 4 of the charge.

2. M. Tucker failed to hold a level II
conference for a February 7,. 1985 gri evance
filed by M. Petrich in violation of the
District's obligation set forth in section
18.2.2 of the 1982-85 agreenent between the
District and M. Petrich's exclusive
representative. See paragraphs 6, 7 and 10
and exhibits 1 and 5 of the charge.

3. On March 8, 1985, M. Petrich filed a
grievance regarding M. Tucker's March 4,
1985 menor andum nentioned in paragraph 1
above. In violation of subsection 18.2.1 of



August 16, 1985
LA- CE- 2188

Page 2

the negotiated contract, North H gh School
Pl ant Supervi sor Hodnett advised M. Petrich
that he would not hold a |evel |

conference. |Instead, the grievance was
submtted to North H gh School Principal
Douglas Wl f who in turn submtted it to

M . Tucker who held the level | conference
hi msel f on March 21, 1985. M. Tucker's
reply was drafted in the space on the form
reserved for the inmediate supervisor's
response and M. Tucker changed the formto
read, "QGievance FormLevel Il". See
paragrths 11 through 14 and exhibits 3, 6
and 7 of the charge. '

4. On March 15, 1985, in a "derogatory
communi cation" fromM . Tucker placed in M.
Petrich's personnel file, the D strict
denied M. Petrich personal necessity |eave
for March 7, 1985 when he attended a PE?3

i nformal conference concerning unfair
practice charge LA-CE-2097. For a prior
simlar occasion the District had approved
personal necessity |leave with pay. See
paragraphs 17, 18 and 32 and exhibits 8 and
9 of the charge. .

5. Wien M. Petrich attended the March 7,
1985 PERB informal conference described in
par agraph 4 above, the District docked him
6-1/2 hours pay w thout previous notice
whi ch woul d have afforded himthe right to
request a hearing as provided in section

.19.1 of the negotiated contract. See

par agraphs 17, 18, 31, 32, 33 and 34 and
exhibits 7, 8 and 9 of the charge.

6. Beginning on or about March 21, 1985,
M. Petrich's brief case, which was | ocked
and secured in the trunk of his car, was
opened on nore than one occasi on by

unaut hori zed persons. See paragraphs 19,
23, 26, 29, 32 and 33 of the charge.

7. On or about March 28, 1985, M. Hodnett,
absent prior notification or any
justification, renoved the nmaster key from
M. Petrich's district ring set and



August 16, 1985
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replaced it with a new "section" key which
denies his free access to and fromone of
his assigned work areas. See paragraphs 21,
32 and 33 of the charge and paragraph 9 of
the first anmended charge.

8. On March 28, 1985 M.  Petrich received a
"derogatory communi cation" fromM . Hodnett,
al so placed in his personnel file, stating
that M. Petrich failed to obey directions
because he replaced a broken |ight cover in
the Attendance Ofice in direct
contradiction to instructions and failed to
clean the girls' restroom See paragraphs
22, 32 and 33 and exhibit 10 of the charge.

9. On April 2, 1985, M. Petrich received a
"derogatory nenorandumt fromM . Hodnett,

al so placed in his personnel file, stating
that M. Petrich failed to properly clean
the girls' restroomand left it unlocked.
See paragraphs 25, 32 and 33 and exhibit 11
of the charge.

10. On April 26, 1985 M. Petrich received a

"derogatory menorandunt, also placed in his
personnel file, fromMNorth Hgh School

Vi ce-Principal R chard Mshier concerning
M. Petrich's "insubordination” in refusing
to conply with parking regulations at the
hi gh school. This docunent was all egedly
drafted and placed in the personnel file
because M. Petrich requested representation
at a neeting held on the sanme date to

di scuss the issue. See paragraphs 26, 28,
29, 32 and 33 and exhibit 12 of the charge.

11. On April 30, 1985, M. Petrich noticed
that his April pay warrant reflected a dock
for 1/2 day wi thout a hearing because his
physician's verification of illness for
March 25, 1985 was found unsati sfactory.

See paragraphs 30, 31, 32, 33 and 34 and
exhibits 13 and 14 of the charge.

12. V/hen questioned regarding the April pay
dock described in paragraph 11 above, M.
Hodnett presented M. Petrich with a
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“derogat ory nenoranduni dated April 29,

1985, also placed in his personnel file,
containing a list of M. Petrich's sick

| eaves and ot her absences since

his reassignment to North H gh School on
February 25, 1985, noting the absence of
physi cian verifications, and referencing
occasi ons when the girls' restroomwas not

cl ean. See paragraphs 30, 31, 32, 33 and 34
and exhibits 13 and 14 of the charge.

The first anended charge filed on June 10, 1985 all eges:

13. Wth reference to paragraph 6 above, on
May 29 and 31, 1985 M. Petrich found fresh
pry marks on the trunk rail of his car and
determ ned that soneone had searched his
bri ef case. See paragraphs 4 and 10 of the
first anmended char ge.

14. On May 31, 1985, M. Petrich noted that
M. Hodnett had docked his May pay warrant
1-1/2 days' pay for April 22 and 23, 1985

al though M. Petrich had submtted a
physician's certificate of illness. See
paragraphs 5, 10 and 11 and exhibit 1 of the
first anended charge, and exhibit 14 of the
char ge. '

15. The District proposed a 30-wor kday
suspensi on agai nst M. Petrich. See
par agraphs 7 and 8 of the charge.

16. On June 7, 1985, M. Petrich received a
“derogatory conmuni cation" fromM . Hodnett,
al so placed in his personnel file, stating
that M. Petrich was |late to work on various
occasions, failed to follow his assigned
wor k schedul e and otherw se did not perform
his duties. See paragraphs 9 and 10 and
exhibit 2 of the first anended charge.

The second anended charge filed on June 18; 1985 al | eges:

17. On June 14, 1985, M. Petrich received a
“derogatory communi cati on" dated June 12,
1985 fromPrincipal Wil f, also placed in his
personnel file, alleging that on May 30,
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The third

The fourt

1985 M. Petrich had a student purchase a
package of cigarettes for him M. Petrich
was directed not to send students off canpus
on errands in the future. See paragraphs 3
and 4 and exhibit 1 of the second anended
char ge.

amended charge filed on June 24, 1985 all eges:
18. On June 20, 1985, M. Petrich received a
"derogatory communi cati on" dated June 19,
1985 fromM. WIf, also placed in his
personnel file, stating that M. Petrich had
made various offensive statenents to a
teacher in several conversations. The neno
asked M. Petrich to refrain fromfurther
attentions in the future. See paragraphs 5
through 7 and exhibit 1 of the third amended
char ge. : :

h anmended charge filed on July 5, 1985 all eges;:

19. On June 19, 1985, M. Petrich received
witten notification fromM . Hodnett that
effective June 21 through August 30, 1985,
his work hours would be changed from 7:00
am - 3330p.m to 6:00am - 2:30 p.m,
and his lunch hour would be 1/2 hour Instead
of one hour. See paragraphs 3, 7 and 8 and
exhibit 1 of the fourth anended charge.

20. The District changed the entire night
shift, with the exception of two

I ndi vidual s, to.a day shift and reduced
their lunch hour to 1/2 hour. See _
paragraphs 3, 7 and 8 and exhibit 1 of the
fourth anmended char ge.

- 21. On June 26, 1985, M. Petrich attended

an eval uation conference wherein he was
represented by his exclusive

representative. He was presented with an
eval uation form which specified many factors
whi ch were "unsatisfactory" or "inprovenent
needed”". M. Hodnett also indicated on the
form "I believe if Tony is to avoid
termnation he nust cone to 95% of the
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wor kdays, work diligently for a full shift
each day, accept direction cheerfully, and
do quality work." Attached to the

eval uation were all of the "derogatory

mat eri al s" given M. Petrich between March
28 and June 19, 1985. Al so attached was a
"derogatory witten statenent” drafted by
~anot her enpl oyee which M. Petrich alleges
Is inproperly attached to the eval uation.
See paragraphs 6 through 9 and exhibit 2 of
the fourth anended char ge.

M/ investigation revealed the following facts regarding the above
allegations. M. Petrich has been enployed by the District for
approxi mately seventeen years. He has had a history of personnel

I ssues with the District since 1982. In 1982 M. Petrich filed five
grievances pursuant to the grievance procedure negoti ated between
the District and his exclusive representative, the California School
Enpl oyees Associ ati on (CSEA).

In 1984 M. Petrich filed two grievances regarding the placenent of
al | eged derogatory materials in his personnel file. He also filed
two unfair practice charges against the District. The first was
charge LA-CE-2097 filed on Novenber 27, 1984. The second was charge
LA- CE- 2112 filed on Decenber 26, 1984. Both charges resulted in
partial dismssals and partial conplaints issued respectively on
January 15 and April 2, 1985. No decision has yet issued after the
joint formal hearing was held in July 1985.

In 1985 M. Petrich filed nunmerous grievances and unfair practice
ggarges as summarized here and in the attached "Summary of Petrich
ses": .

1. Charge LA-CE-2114 filed on January 2,
1985 resulted in a dismssal affirned by the
Board in Petrich v. R verside Unified Schoo
District (1985 PERB Decision NO. b511.

2. Charge LA-CE-2129 filed on February 4,
1985 resulted in a dismssal affirned by the
Board in Petrich v. R verside Unified School
District (1985) PERB Decision No. 512.

3. Charge LA-CE-2130 filed on February 4,
1985 resulted in a partial conplaint and a
partial dismssal affirned by the Board in
Petrich v. Riverside Unified School D strict
(1985)  PERB Deci si on No. 513,
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4, Charge LA-CE-2131 filed on February 4,
1985 resulted in a dismssal presently on
appeal to the Board.

5. Charge LA CE-2134 filed on February 11,
1985 resulted in a partial conplaint and a
partidal di smssal presently on appeal to the
Boar d.

6. Charge LA-CE-2143 filed on March 1, 1985
resulted in a partial conplaint and a
partial dismssal presently on appeal to the
Boar d.

Based on the followng facts and reasons, certain of the paragraphs:
alleged in the instant charge and four anended charges will be

di sm ssed absent anmendnents which would cure the defects. A
conplaint will issue on the allegations referred to in paragraphs 1,
8, 9, 10, 12, 16, 17 and 18 above.

2. The charge alleges that the District failed to hold a level II
conference for a February 7, 1985 grievance filed by M. Petrich in
violation of the District's obligation set forth in section 18.2.2
of the collective bargaining agreenent. In fact the conference was
held at the District office at 3:00 p.m on March 7, 1985, just
before the PERB informal conference held at 3:30 p.m on the sane
date described in paragraph 4, infra. Present were M. Tucker
“representing the Dstrict and CSEA representatives Corona and
Prince. M. Petrich did not appear.

No violation of the EERA exi sts here because the D strict conf orhed

to the negotiated contract. It nmay be that M. Petrich did not
receive notice of the level Il conference although his CSEA
representatives did. |If there was such a m stake, there has been no

showi ng of a policy change having a "generalized effect or
continuing inpact upon the terns and conditions of enploynent" as
required by Gant Joint Union H gh School D strict (1982) PERB
Deci si ondNo. 196.  Therefore this allegation of the charge wll be
di sm ssed.

3. It is undisputed that M. Petrich's March 8, 1985 gri evance
concerning the nmenorandumdirecting himnot to enter M. Tucker's
closed office was not processed at level | of the grievance
procedure, but instead was forwarded directly to M. Tucker for
response. Wile the contract does not expressly allow this the
District has records indicating a past practice, in which CSEA has
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acqui esced, of bypassing the first step of the grievance procedure
when the | ower-Ilevel supervisors would be unable to effectuate a
remedy. In the present case both Plant Supervisor Hodnett and
Principal WIf had no know edge of the office incident nor any
ability to remedy the grievance.

Unl ess M. Petrich can produce facts denonstrating a different past
practice and a deviation fromthat practice, this aspect of the
charge will be dism ssed since no unilateral change has been
denonstr at ed. '

4. The District denied M. Petrich 8 hours' personal necessity

| eave for March 7, 1985 when he attended a PERB infornmal conference
concerning unfair practice charge LA-CE-2097. It docked him6-1/2
hours' pay. M. Petrich clainms that the Dstrict had previously

al | oned hi mpersonal necessity leave to attend an unfair practice
informal conference and that he received di sparate treatnent as
conpared to his CSEA representatives who also attended the March 7
i nformal conference. -

On March 7, 1985, the informal conference was held at 3:30 p.m in
Riverside. M. Petrich took the entire day off fromwork wi thout
perm ssion. Wen he clained personal necessity |eave for the
occasion, the District allowed himone hour released tine from 2:30
to 3:30 p.m for clean-up and travel tine, and from3:30 p.m to the
end of his shift at 4:00 p.m for the informal conference. M.
Petrich was docked for the remainder of the time taken off.

Al so present at the informal conference were CSEA representatives
Corona and Prince. The District records show that M. Corona |eft
work at 2:50 p.m and M. Prince at 2245 p.m to attend a 3:00 p. m

| evel |1 grievance hearing concerning M. Petrich's February 7, 1985
grievance referenced in paragraph 2 on page 1 of this letter. '
Thereafter, they attended the 3:30 p.m informal conference. Both
received released tine from2:50 p.m or 2:45 p.m wuntil the end of
their work day.

The previous PERB informal conference to which M. Petrich refers in
case LA-CO 230 was held mdday on June 15, 1982 at the PERB regi onal
office in downtown Los Angel es, thereby necessitating an entire day
off fromwork. Under section 13.5.2(8) of the negotiated contract,
personal necessity leave is allowed at the "discretion of the
District" with certain caveats which do not apply to the instant

si tuation.

The foregoing facts do not show a change in the District's policy in
rel ease tinme or disparate treatnent of M. Petrich as conpared to
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his CSEA representatives. In fact they show a consistent policy and
practice. Because there has been no unilateral change, this aspect
of the charge will be dism ssed.

5. The charge alleges that the Dstrict docked M. Petrich 6-1/2
hours' pay for the March 7, 1985 informal conference descri bed above
Wi t hout previous notice which would have afforded himthe right to
request a hearing as prOV|ded in section 19.1 of the negoti ated
contract. However, on JUIK 1984, M. Petrich stated in a -

t el ephone conversation wt t he REglonaI Attorney that he did in
fact receive the notice, request a hearing, and attend a hearing
held on March 22, '1985. Therefore, this aspect of the charge wl|
be di sm ssed. ' ' .

6 and 13. M. Petrich alleges that his brief case, which was | ocked
and secured in the trunk of his car, was opened on nore than one
occasi on by unauthorized persons. He assunes those persons were
representatives of the District. He has no evidence tending to show
that a representative of the District left pry marks on the trunk
rail of his car or searched his brief case other than the facts
recited in paragraphs 19; 23, 26 and 29 of the charge and paragraph
4 of the first amended charge Since these factual allegations are
insufficient to prove the matter, these paragraphs of the charge
wi ||l be dism ssed.

7. The charge alleges that M. Hodnett, absent prior notification or
any justification, renoved the master key fromM . Petrich's ring
set and replaced it with a "section" key which denies his free
access to and fromthe roomwhere he stores his tools.

The District states that only four of 15 custodi an/gardeners carry a
master key. These are-the N ght Custodi an, Saturday Custodi an, Lead
Custodi an, and the Custodi an assigned to supply all roons w th paper
and other products. The N ght Qustodian and Saturday Custodi an work
al one. The Lead and Supply CQustodian nay be | ocated by the other
enpl oyees if they have need to enter roons outside their assigned
secti on.

M. Petrich was originally given a naster key because he was storing
his tools in an area where his section key did not work. However,
according to the District, he was using the master key to enter
areas he was not nornally assigned to do work he sel ected and
preferred to do while he neglected his assigned duties. As a result
he was asked to return the nmaster key and nove his tools to an area
where the section key would work. He refused to do this.
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The facts show no evidence of reprisal against M. Petrich because
he has not been treated differently than any other enpl oyee
simlarly situated. The four enployees who have nmaster keys al
function in a special capacity. Addi tional Iy, assignnent of naster
keys is not a matter within the scope of bargai ning and does not
affect M. Petrich's working conditions. The District retains the
managerial prerogative to assign M. Petrich work in the areas it
chooses and to give himaccess to those areas. The w thdrawal of
the master key was not an action adverse to M. Petrich because it
did not affect his working conditions and was not a disciplinary
action. For these reasons, this aspect of the charge does not state
a prima facie case and will be di smssed.

11. The charge alleges that on April 30, 1985 M. Petrich found t hat
his April pay warrant reflected a dock of 12 day because his
physician's verification of illness for March 25, 1985 was found
unsatisfactory. The District had notified M. Petrich in February
1985 that all future sick | eave absences nust be substantiated by a
physician's verification due to excessive use of sick |leave in the
past. This procedure is authorized in the District's discretion by
section 13.3.4 of the negotiated contract. The D strict states that
two other current enployees are also required to provide
verification of sick |leave and that other enpl oyees have been so
required in the past.

M. Petrich was absent on Friday, March 22 for 1-1/2 hours for a
doctor's appointnent and did not provide verification. On Monday,
March 25 he had a doctor's, appointnent and did not return to work
resulting in an absence of 4-1/2 hours. On March 26 he was present
at work and was requested to provide verification that he was unabl e
to return to work after the appointnent on March 25. He was absent
all day on March 27. On March 28 he came to work and presented a
physician's verification that said he was sick on March 22 but coul d
return to work on March 28. On March 29 he was absent for 1-1/2
hours for a doctor's appointnent. On Monday, April 1 he was absent
all day. On April 2 he presented a verification which said he was
under a doctor's care fromMarch 25 to April 1 and could return to
work on April 2. The District was confused because M. Petrich had
been back to work on several occasions during the time period
covered by the doctor's notes and M. Hodnett directed M. Petrich
to correct the inconsistencies. M. Petrich did not supply any
doctor's verification to correct the confusion nor did he bring in
the requested verification to cover the 4-1/2 hours on March 25.

The District docked himfor this tine.

The negotiated contract provides in section 19.0 of Article X X on
Disciplinary Action and Dism ssal Procedures that the D strict may
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dock pay for an absence w thout authority. According to the same
section the "District may inpose discipline or dismssal on

per manent enpl oyees when the work performance or behavior of the
enpl oyee is such that prior verbal and/or witten warnings by the

| mredi at e supervi sor have failed to result in a renediation of the
unsati sfactory performance or behavior.” Section 19.1 provides that
a permanent enployee has a right to request an the informal hearing
with the imedi ate supervisor prior to disciplinary action.

" These sections on discipline do not apply to the instant situation
because M. Petrich's hours were not docked as a matter of

di scipline. Rather, they were docked because he failed to provide a
physician's verification as allowed by the contract.

The foregoing facts do not indicate any irregularities in the
District’s procedure in docking M. Petrich's pay for March 25,
1985. For this reason this aspect of the charge will be di sm ssed.

14. On May 31, 1985, M. Petrich noted that his May pay warrant was
docked 1-1/2 days' pay for April 22 and 23, 1985 although he had
submtted a physician's certificate of illness. The District's
files do not contain the April 25, 1985 verification which is
attached to the first anended charge as exhibit 1. Absent this
verification the D strict docked M. ‘Petrich's pay in accordance

wi th normal procedures. . -

Again, section 13.3.4 of the negotiated contract allows the D strict
torequire verification of sick |eave absences and section 19.1 °
confers the right to request a hearing on a pay dock only when it is
the result of disciplinary action. M. Petrich could have filed a
grievance pursuant to Article XVI11 of the negotiated contract
entitled Gievance Procedures, although he did not.

No violation of the EERA exists here because the D strict conforned
with the negotiated contract and established procedures. There may
have been a mstake in that M. Petrich submtted and the D strict
msfiled the verification, but in such case there is no show ng of a
pol i cy change having a "generalized effect or continuing inpact upon
the terns and conditions of enploynent” as required by Grant Joint
Uni on H gh School District, supra. Therefore this allegatron of the
f1rst anmended charge wll be di smssed.

15. The allegation that the D strict proposed a 30-workday
suspensi on against M. Petrich is the subject of case LA-CE-2143
previously filed end currently being processed. |In order to avoid
éedundang litigation of the sane issue this allegation nust be

i sm ssed.
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19. The charge alleges that the District unilaterally changed M .
Petrich's work hours effective June 21 through August 30, 1985 from
7:.00 am - 400 p.m to 6:00 am to 2:.30 p.m wth a |lunch hour of
one-half hour instead of one hour. The District has records show ng
that the past practice for at |east 20 years has been to change the
sunmer hours of enployees in this manner to accommodate the cool er
norning hours and an earlier watering schedule. Section 10.6 of the
ne%otiated contract provides that the length of the |unch period
"shall be for a period no longer than one (1) hour nor |ess than
one-half (1/2) hour"”. The District's action was consistent with
this provision. M. Petrich has not SUPPIied any facts show ng that
the past practice is otherwise. This allegation will be di sm ssed.

20. The charge alleges that the D strict changed the entire night
shift of custodians, with the exception of two individuals, to the
day shift and reduced their |unch hour fromone hour to one-half
hour. Again, the District's records indicate a consistent past
practice of 20 years' duration of switching the night shift to the
day shift during the sunmer holiday and shortening the |unch hour
fromone hour to one-half hour. Absent facts indicating a different
past practice this allegation of the charge nust be dism ssed.

Qoportunity to Anend

For the reasons stated above, the charge as presently witten does
not state a prina facie violation of the EERA. |f you feel that
there are facts or |egal argunents which would require different
concl usi on, an anended charge shoul d be prepared on a standard PERB
unfair practice charge formclearly labeled First Anended Charge,
should contain all the allegations you wish to nmake and be signed
under penalty .of "perjury. The anended charge nust be served on the
respondent end the original proof of service nmust be filed with
PERB. If | do not receive an anmended charge or w thdrawal fromyou
by August 26, 1985, | shall dism ss your charge. |f you have any
guestions regarding how to proceed, please call me at (213) 736-3127.,

Si ncerely,

Barbara T. Stuart
Regi onal Attorney

At t achnent
BTS: dj m



