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DECI SI ON

MORGENSTERN, Menber: This case comes before the Public
Enpl oynent Rel ations Board (PERB or Board) on exceptions taken
Iby the Association of California State Attorneys and
Adm ni strative Law judges (ACSA) to a proposed deci sion,
attached hereto, issued by a PERB adm nistrative |aw judge
(ALJ). In that decision, the ALJ dism ssed ACSA' s charge that
the State of California (Department of Personnel Adm nistration)
(DPA) negotiated in bad faith in violation of section 3519(b)

and (c) of the State Enployer-Enpl oyee Relations Act (SEERA or



Act).1 In accordance with our discussion as set forth bel ow,
we affirmthe ALJ's proposed decision to dismss the instant
char ge.

FACTUAL SUMVARY

The findings of fact set forth in the ALJ's proposed
decision are free fromprejudicial error and are adopted as the
factual findings of the Board itself. In summary, the instant
di spute arose in the spring of 1983 when, pursuant to a clause
in the nmenorandum of understanding (MU between ACSA and the
State, ACSA initiated reopener negotiations concerning econonic

matters.? Al though certain proposals and counterproposals

1sEERA is codified at Governnent Code section 3512 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

Section 3519 provides, in pertinent part:

It shall be unlawful for the state to:

- - - - L] L] - L] - - - - +* - - - - - * -

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recognized enpl oyee
or gani zati on.

’Section 49 of the MM provided, in part:

At any time after January 1, 1983, either
party shall be entitled to open negotiations
to nodify the follow ng provisions of the
Agreenent: Bar Dues, salary, Health,
Dental, MSA, Travel Expense, Education and
Training, Overtinme, Pension plan, Vacation,
Sick Leave, Holidays, and up to three
additional itens. Negotiations shall
commence not earlier than 10 work days after



wer e exchanged between ACSA and DPA, it is undisputed that,

until June 30, 1983, DPA nmade no counteroffers on econom c
matters. DPA's chief negotiator, Janes Mosman, advised ACSA
representatives that the Governor was determned to stay within
a $22 billion budget limt and that, while $337 million had been
allocated in the Governor's budget for state enpl oyees' total
conpensation,3q that figure was not considered firmnor was it

an offer. Msman testified, "[t]he anobunt could go up or down
dependi ng on negotiations with the legislative process and with
the Governor."

During May and June, ACSA continued to put forth specific
econom ¢ proposals. Msnman's position was that he was not able
to negotiate economc itens because such discussions were
dependent on the anount of noney that would be avail able. By
m d-June, while Msman contfnued to assert that he could not
talk hard economcs until after the Legislature had passed the
budget, he asked that ACSA prioritize its econom c demands
should the final budget allocate a three-percent increase.
However, by the end of June, the parties had reached no

agreenent. Mosman stood ready to di scuss econom c proposals

receipt of witten notice by the opening
party respecting the matters upon which
negoti ati ons are requested.

3ACSA takes exception to the ALJ's factual finding that
the $337 mllion was allocated for enployees' "salaries." ACSA
correctly notes that that figure reflected the total amount of
enpl oyee conpensati on.



subject to the availability of funding, and ACSA awaited
specific econom c proposals prior to the adoption of the budget.

In the neantine, the matter of State enployees' conpensation
was working its way through the |egislative budget process. The
final version was presented to the Governor. Believing that
conti nued negotiations with the Legislature wuld not be
forthcom ng, DPA settled on a figure for enployee conpensation
Thus, when the parties net on June 30, DPA nade its proposa
concerning economc offers. Al though various offers and
counteroffers were exchanged by the parties during the first
three weeks of July, no final agreenent was reached.

The State budget was adopted by the Legislature on July 19
and, on July 21, the CGovernor took final action on the budget,
cutting enpl oyee conpensation to the original $337 mllion
figure.

Subsequently, the Board Qrdered medi ati on and agreenent was
reached.

DI SCUSSI ON

Section 3517 of SEERA sets forth the Governor's obligation
to neet and confer in good faith. It requires the Governor to
meet with representatives of recognized enpl oyee organi zations
and consider fully the representatives' presentations "prior to
arriving at a determnation of policy or course of action.”
Section 3517 further directs that the Governor and the enpl oyee
organi zations "endeavor to reach agreenent on matters within the

scope of representation prior to the adoption by the state of



its final budget for the ensuing year." That process, according

to SEERA, "should include adequate tine for the resolution of

inpasses."44
Interpretation of this statutory provision lies at the root

of the parties' dispute. ACSA contends that DPA acted unlawfully

by failing to neet and confer with ACSA until negotiations between

the Governor and the Legislature had been conpleted. Relying on

Article IV, section 12(c), of the California Consti t uti on%®

“'n its totality, section 3517 reads as follows:

The Governor, or his representative as nmay

be properly designated by |aw, shall neet

and confer in good faith regardi ng wages,
hours, and other terms and conditions of

enpl oynent with representatives of recognized
enpl oyee organi zations, and shall consider
fully such presentations as are nade by the
enpl oyee organi zation on behalf of its
menbers prior to arriving at a determ nation
of policy or course of action.

"Meet and confer in good faith" neans that
the Governor or such representatives as the
Governor may designate, and representatives
of recogni zed enpl oyee organi zati ons, shall
have the nutual obligation personally to neet
and confer pronptly upon request by either
party and continue for a reasonable period of
time in order to exchange freely informtion,
opi ni ons, and proposals, and to endeavor to
reach agreenent on matters within the scope
of representation prior to the adoption by
the state of its final budget for the ensuing
year. The process should include adequate
time for the resolution of inpasses.

°Section 12(c) of the California Constitution reads;
The budget shall be acconpani ed by a budget

bill item zing recommended expenditures.
The bill shall be introduced imediately in



that requires the Legislature to submt its budget bill to the
Governor by June 15, good faith bargai ni ng nandat es t hat
econom c proposals be initiated and exchanged before June 15.
In the instant case, ACSA contends that DPA engaged in a per se
violation of its duty to negotiate in good faith by refusing to
negoti ate wages until June 30 and further avers that the
"feverish bargaining activity" that occurred thereafter did not
cure DPA' s previous unlawful conduct. Alternatively, ACSA
asserts that the totality of circunstances surrounding DPA s
bar gai ni ng conduct supports a finding of bad faith bargaining.

DPA urges adoption of the ALJ's position declining to read
section 3517 as inposing any fixed tineline and argues that, so
long as the parties exchange proposals prior to final adoption
of the State budget, whenever that occurs, the good faith
negoti ati ng standard has been net.

The statutory interpretation put forth by ACSA finds sone
support in the |anguage of section 3517. Clearly, that provision

di scusses the duty to neet and confer in good faith with certain

each house by the persons chairing the
comm ttees that consider appropriations.
The Legislature shall pass the budget bil
by m dni ght on June 15 of each year. Unti
the budget bill has been enacted, the

Legi slature shall not send to the CGovernor
for consideration any bill appropriating
funds for expenditure during the fiscal year
for which the budget bill is to be enacted,
except energency bills recomended by the
Governor or appropriations for the salaries
and expenses of the Legislature.



time limtations in mnd. The Governor nust neet "Qrior to
arriving at a determnation of policy or course of action,” mnust

“meet and confer pronptly upon request” and "for a reasonable

period of tine." These phrases convey the Legislature's clear

directive that discussions proceed expeditiously and w t hout
delay. Notably, this instruction makes specific reference to

adoption of the final budget and directs the parties "to endeavor

to reach agreenent . . . prior to" final budget adoption.

In our view, while this |anguage uses the final budget as a
point of reference, it cannot be read to support ACSA' s
assertion that, under all circunstances, failure to negotiate
before June 15 equates with a per se refusal to bargain. First,

the constitutional requirenent directs the Legislature to pass

the budget bill by the June 15 deadline. It orders no party
over whom PERB's jurisdiction extends to perform any task.
Rather, it is SEERA section 3517 that inposes a good faith
bargai ning obligation on the State enployer and from which
PERB' s jurisdiction derives. As noted above, that section
requires action "prior to the adoption by the state of its fina
budget . . . ." As the ALJ noted, if adoption of the fina
budget refers to the date on which the Governor conpletes fina
action on the budget sent to himby the Legislature, the state
satisfied its obligation because it nmet and conferred with ACSA
for three weeks before final budget action was taken by the
Governor on July 21. If, on the other hand, the State's fina

budget action refers to the date when the Legislature sends its




final version to the Governor, DPA simlarly satisfied its SEERA
obligation by neeting and conferring with ACSA prior to passage
of the Budget Act on July 19. In either event, nothing in SEERA
prohibits the Governor fromentertaining a legitimte doubt that
the budget bill would not precede the June 15 date. Thus, the
State nay base its bargaining strategy on a good faith judgnent
that budget finalization will not scrupul ously honor the
constitutional deadline without violating SEERA. As the ALJ

not ed, the |anguage of section 3517 inposing an obligation "to
endeavor" exhorts the parties to attenpt or to strive in earnest
to attain a certain end. Thus, the statutory mandate is violated
where either party's conduct fails to denonstrate such effort.
However, the statutorily inposed obligation "to endeavor"” can by
no neans be interpreted to create an absolute standard pursuant
to which a failure to present proposals by June 15 nust be judged
a per se violation.

In accord is Dublin Professional Fire Fighters, Local 1885 v.

Val | ey Community Services District (1975) 45 Cal.App.3d 116,

where the court interpreted simlar statutory |anguage found in
the Meyers-Mlias-Browmn Act (MVB) applicable to |ocal governnent

enpl oyees and enployers.% There, the court addressed the

°The MMB is codified at section 3500 et seq. Section
3505 sets forth the obligation to neet and confer and provides:

The governing body of a public agency, or
such boards, conm ssions, admnistrative
officers or other representatives as may be
properly designated by law or by such



Val l ey Conmmunity Services District's contention that statutory
reference to the adoption of the budget inplies that a request
to neet and confer is ineffective if it is not made prior to the
adoption of the budget. The court rejected that argunent
stating:

The construction proposed by the district is
not correct; the obligation, in proper cases,
to "neet and confer pronptly upon request”

is absolute, while the statutory adnonition
to "reach agreenment" before the adoption of
the budget is only hortatory. Agreenment nmay
not be reached at all, as the statute
recognizes in stating that the negotiators

governi ng body, shall nmeet and confer in
good faith regardi ng wages, hours, and other
terms and conditions of enploynment wth
representatives of such recognized enpl oyee
organi zations, as defined in subdivision (b)
of Section 3501, and shall consider fully
such presentations as are made by the

enpl oyee organi zation on behalf of its
menbers prior to arriving at a determnation
of policy or course of action.

"Meet and confer in good faith" nmeans that a
public agency, or such representatives as it
may designate, and representatives of

recogni zed enpl oyee organi zations, shal

have the nmutual obligation personally to
meet and confer pronptly upon request by
either party and continue for a reasonable
period of tine in order to exchange freely

i nformation, opinions, and proposals, and to
endeavor to reach agreenment on matters
wWithin the scope of representation prior to
the adoption by the public agency of its
final budget for the ensuing year. The
process should include adequate tine for the
resolution of inpasses where specific
procedures for such resolution are contained
in local rule, regulation, or ordinance, or
when such procedures are utilized by nutual
consent .



shoul d "endeavor" to reach agreenent before
t he budget is adopted.

Wi le the factual circunstances surrounding the Dublin case
are not identical to those here at issue, the court's
interpretation of statutory |anguage simlar to section 3517 is
instructive. indeed, the court offers pertinent guidance when
it observes that the obligation to neet and confer in good faith
is absolute. Regardless of the date contract proposals are
first conveyed, whether far in advance of final budget action or
just prior to final action, the Governor violates the Act if his
bar gai ni ng conduct during the course of the process runs afou
of traditional standards used to determ ne whether a party has
acted in bad faith. In our view the Act inposes no automatic
sanctions on parties that fail to reach agreenment prior to

budget passage.

In so concluding, we reject ACSA's assertion that we shoul d
adopt its interpretation of 3517 because section 3517.6 requires

7 First,

approval of expenditures in the annual Budget Act.
that section nmerely states that a provision requiring the
expendi ture of funds cannot becone effective wthout |egislative

approval . Moreover, section 3517.7 specifically permts either

‘I'n pertinent part, section 3517.6 provides:

. I'f any provision of the nmenmorandum of
understandlng requires the expenditure of
funds, those provisions of the nenorandum of
understanding shall not becone effective
unl ess approved by the Legislature in the
annual Budget Act.

10



party to reopen negotiations on all or part of their MM in

t hose situations where the Legislature does not approve or fully
fund any provision of the vou. 2 Thus, reading section 3517.6
together with section 3517.7, the conclusion finding no
statutory deadline is nore conpelling.

W turn next to ACSA's contention that by seeking to del ay
bargaining until the legislative budgetary process was conpleted,
DPA' s conduct should be viewed as an outright refusal to bargain
and a per se violation of SEERA

As the ALJ correctly noted in his proposed decision, this
Board has considered certain bargaining conduct so obstructive
of the negotiating process that it warrants a finding of a per

se violation. Pajaro Valley Unified School District (1978) PERB

Deci sion No. 51; Stockton Unified School District (1980) PERB

Deci sion No. 143; San Mateo County Community College District

(1979) PERB Decision No. 94; Sierra Joint Community Coll ege

District (1981) PERB Decision No. 179; Ross school District
(1978) PERB Decision No. 48; Mddesto Gty Schools (1983) PERB

Deci sion No. 291. Here, however, we do not view DPA s

determnation to defer negotiations until the |egislative

81In pertinent part, section 3517.7 reads:

If the Legislature does not approve or fully
fund any provision of the menorandum of
under st andi ng which requires the expenditure
of funds, either party may reopen
negotiations on all or part of the

menor andum of under st andi ng.

11



process was conpleted as an outright refusal to bargain with
ACSA. In situations best exenplified by the instant case, an
uncertain financial picture may pose a serious inpedinent to
fruitful negotiations and thus present a legitimte basis for
post poni ng the inception of negotiations with the enployee
organi zation. Awaiting final budget action from the
Legi sl ature, under such circunstances, cannot be said to

contravene SEERA's mandat e.

This is not to say, however, that we accept DPA' s insistence
that it could not negotiate on wages until an agreenent was
reached with the Legislature. The Governor is free to negotiate
wi th enpl oyee organi zations while nmaking it clear that the
agreed-upon provisions require |legislative approval. In sum
SEERA' s statutory provisions do not specifically mandate that
negotiations with the enpl oyee organi zati on nust precede or
follow final |egislative action. Negotiations with the
enpl oyees' representative and with the Legislature may and often
do occur sinultaneously. Wat is inperative to statutory
conpliance is that negotiations be conducted in such a manner
that, based on the totality of circunstances, it is apparent
that the party possessed the subjective intent to reach an

agreenent. M. D ablo Unified School District (1983) PERB

Deci sion No. 373. Delay of negotiations until |egislative
budget action does not lead to the conclusion that DPA | acked

the requisite intent to reach an agreenent with ACSA

12



Finally, ACSA disputes the ALJ's conclusion that, under the
totality of conduct test, DPA did not engage in conduct that
failed to satisfy its statutory obligation to neet and discuss
in good faith. Again, we disagree and would affirmthe ALJ's
analysis. In sum we do not find that DPA sumarily rejected
ACSA' s proposal s, adopted a take-it-or-leave-it approach, or
denonstrated such intransigence that good faith bargaining was
thwarted. DPA responded to ACSA's proposal s and, as noted above,
acted within the requirenents of the law when it took the
position that it wished to defer or delay its presentation of
econom ¢ proposals until the State's financial picture becane
nore clear. W also cannot conclude, as ACSA asks, that Msnan

| acked sufficient authority to bind the enployer. Here, the

bar gai ni ng process progressed as it did because of DPA' s
concerns regarding the State's fiscal uncertainties. Msman's
conduct on DPA's behalf did no nore than effectuate the
enployer's legitimate bargaining plan and in no way denonstrated
bad faith bargaining.g

CRDER

Based upon the foregoing findings of fact, conclusions of
law and the entire record in this matter, unfair practice charge

S-CE-184-S filed by the Association of California state Attorneys

°Fi nding no evidence of bad faith bargaining, we need not
address the ALJ's conclusion that DPA s conduct begi nning on
June 30 "cured" bad faith bargaining that preceded it.

13



and Adm ni strative Law Judges against the State of California
(Departnment of Personnel Adm nistration) and the conpani on PERB

conpl aint are hereby DI SM SSED.

Chai rperson Hesse and Menber Burt joined in this Decision,

14



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD
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PERSONNEL ADM NI STRATI ON) ,

Charging Party,
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T Vs et pgut®

Appear ances: Ernest Schul zke, attorney, for Association of
Cali1fornia State Attorneys and Hearing O ficers;

Chri stopher Waddel I, attorney, for respondent State of
California (Departnment of Personnel Adm nistration).

_Before Gary M Gallery, Admnistrative Law Judge.
DI SCUSSI ON

In this case the enployer is charged with violation of the
State Enpl oyer- Enpl oyee Rel ati ons Act by del ayi ng negoti ati ons
on economc matters.

On June 3, 1983, the Association of California State
Attorneys and Adm nistrative Law Judges (ACSA)lI filed an
Unfair Practice Charge against the State of California

(Departnent of Personnel Admi nistration) alleging violation of

'PERB certification of the exclusive representative for
Unit 2 (March 30, 1982) is to the Association of California
State Attorneys and Hearing O ficers. The current contract
between the parties list the sane designation. The underlying

This Board agent decision has been appeal ed to

the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent

%



Government Code subsections 3519(b), (c) and section 3517. A
Conpl ai nt was issued on July 13, 1983, charging that from April
1983 through June 1983, the parties nmet approximately six tines
pursuant to Government Code section 3517 and that during this
time the Respondent 1) refused to bargain over matters
requiring expenditures of funds, and 2) failed to invest its
negotiators with sufficient 'authority to address and consider
enpl oyee demands. This conduct was stated to violate
Government Code subsection 3519(c) and derivatively,
subsections 3519(a) and (b).2 The Respondent (State or DPA)
filed an Answer on August 2, 1983, denying violations of the
HEERA. An Amendnment to the Unfair Practice Charge was filed on
September 2, 1983. An Amended Conpl aint was issued on
Septenmber 6, 1983. An Answer to the Amended Conpl aint was

unfair practice charge, and the conplaint issued thereon, I|ist
the Charging Party as the Association of California State
Attorneys and Adm nistrative Law Judges.

’Gover nment subsections 3519(a), (b) and (c) provide that
it is unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
discrimnate against enployees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to meet and confer in
good faith with a recognized enployee
organi zation.



filed on Septenber 14, 1983, denying violations and raising
defenses that will be discussed el sewhere in this proposed
decision. A settlenent conference was held on August 30, 1983,
W t hout success. The formal hearing was held on

Cct ober 26, 1983. Post-hearing briefs were conpleted on
February 7, 1984, and the matter submtted.

FI NDI NGS_OF FACT

Respondent is the enployer within the neaning of section
3513 (i).3® ACSA is a recognized enpl oyee organization within
the meaning of Governnent Code section 3513(b).*

The parties have a nenorandum of understandi ng covering
July 1, 1982, through June 30, 1984. Reopeners on all noney
matters as well as a limted nunber of additional topics are
provi ded. Section 49 of the contract provides, in part:

At any time after January 1, 1983, either
party shall be entitled to open negotiations
to nodify the follow ng provisions of the
Agreenent: Bar Dues, Salary, Health,
Dental, MSA, Travel Expense, Education and
Training, Overtinme, Pension Plan, Vacation,
Sick Leave, Holidays, and up to three
additional itens. Negotiations shal
commence not earlier than 10 work days after
receipt of witten notice by the opening
party respecting the matters upon which
negoti ations are requested.

3DPA is the Governor's representative on all matters
pertaining to neeting and conferring under the SEERA.  See
Government Code section 19819. 7.

_ “ACSA represents all attorneys and administrative |aw
j udges enpl oyed by various state agencies except exenpt
enpl oyees. '



In the spring of 1983 ACSA wi shed to reopen many of the
money itens for negotiations. The parties first nmet on
March 11, 1983.° Gound rules were discussed and agreed
upon.® Staffing ratios, a dispute fromthe prior year (DPA
had taken the position it was non-negoti able), was discussed
and the parties agreed to set up a separate conmttee to
address that issue. No proposals were advanced by ASCA at this
meet i ng.

Bruce Bl anning, a private consultant, served as
spokesperson for ACSA. At the first neeting and for a short
time thereafter, Robert Bark represented DPA. Thereafter,
James Mosman, chief negotiator for DPA, represented that office
at all tines pertinent hereto.

On March 15 ACSA advanced its initial reopener proposal to
DPA. Dennis Egan, Chairperson of the ACSA negotiating team
advised Bark that it understood "the 'sunshine' process would
be initiated on March 18 and conpleted by April 15, so that
negotiations could begin imediately thereafter.” ACSA's
proposal was a bl anket request of section 49, cited above, plus; -

ltem 1. Working conditions, including

of fice space, size, and l[ocation; and
support staff.

°All dates hereafter refer to calendar year 1983 unless
ot herwi se st ated.

°Agreenent was reached on the number of enployee _
representatives, anmount of tinme off and the nunber of neetings,



Item 2. Enployee rights, including |oss of
bargai ni ng uni't work, grievance procedure,

| eave of absence (right of return,
maternity/paternity |leave, etc.), and |layoff
and recall.

ltem 3. R ghts of the parties to the MOU,
including State rights, unfair practice
prohi bition, grievance procedure, agency
shop/fair share, entire agreenent, payrol
deduction, and ground rules for future
negoti ati ons.

Mosman responded in witing on April 1 enclosing the
State's counterproposal stating that "Followi ng the Public
Comment Meeting, DPA would neet and confer7 in good faith on
all of the proposals contained herein, in the context of a

total conpensation package."

7DPA' s counterproposal was as foll ows:

1. The State believes the current |anguage
in the MOU concerning office space is
adequate. Support staff is a nanagenent
prerogative covered by the State Rights
clause in the present MOU.

2.  ACSA nust specify which itemis to be an
actual topic of bargaining. The State would
be willing to neet and confer in good faith
on the grievance procedure or |eaves of
absence or layoff and recalT. The |oss of
bargaining unit work per se is a managenent
prerogative covered by the State Rights
clause in the present MOU.

3. ACSA nust specify which itemis to be an
actual topic of bargaining. The State would
be willing to neet and confer in good faith
on State Rights or unfair practice

prohi bition or grievance procedure or agency
shop/fair share or entire agreenent or
payrol |l deduction or ground rules for future
negoti ati ons. T



It is undisputed that until June 30, DPA did not and indeed
refused to make counter offers on economc matters. At the
formal hearing Mosman described the Governor's perceived fisca
predi cament and DPA's strategy at the bargaining table. In his
first year of office, the Governor inherited an $800 million
deficit fromthe 1982-83 year. Determned to avoid any tax
i ncrease, the CGovernor negotiated an agreenent with the
Legislature to spread the deficit over a two-year period. To
obtain this he had to agree to an automatic sales tax increase
if the revenues did not neet expenditures and paynent of the
deficit over the following two years. Wthin his proposed
1983-84 budget, submtted to the Legislature in early January
1983,8 were itens with fixed ampbunts, such as state enpl oyees
conpensation, education and welfare assistance. State salaries
were set at $337 million (approximately a 5 percent increase
for enployees of the state, the University and the State
University). The overall budget was $22 billion, an anount
whi ch would avoid triggering the sales tax increase authorized

by the Legislature.® During the spring, testified Mdsman,

8Section 12 of Article IV of the California Constitution
requires the Governor to submt a budget to the Legislature,
for the ensuing fiscal year, within the first 10 days of the
cal endar year.

°The Governor was, as a matter of policy, said Mdsman,
"very much opposed to a tax increase and nade it clear to his
negotiator that he wished to avoid the tax increase.”



the Governor's Ofice was negotiating with the Legislature on
anounts for education and welfare. Existing |legislation
provided for an automatic 4 percent cost-of-living increase for
wel fare assistance which was not included in the Governor's
budget. Also |loomng as a possible expense was the proposed
Sebastiani Initiative, which if approved by the Governor, would
require a fall election at state expense. Because of the
Governor's determnation to stay within $22 billion, the $337
mllion allocated for salaries was not considered firm Msnman
told ACSA, as early as May 10, the 5 percent was not an offer.
"The anount could go up or down," he said, "depending on
negotiations with the |legislative process and with the
Governor. "

At a neeting on April 19 ACSA nade nore specific and
detail ed proposals which were discussed. Notably, ACSA
proposed that salaries be increased effective July 1, 1983, by
30 percent, with an additional 1 percent increase for those at
the top of their salary level. Salary negotiations for future
MOU s were to use as criteria only the prevailing conpensation
for simlar enployees in other public agencies and private
enpl oyers in Cal i forni a which enpl oy a |arge nunber of
enpl oyees. ACSA proposed state and |ocal bar dues be paid up
to $200. It was also proposed that the state pay 100 percent
of health and dental coverage with alternatives to be paid by

state at ACSA's option. Vision care was to be an option.



Vacation was to be increased by (40 hours) five days per year
and maxi mum carryover for enployees with over 10 years service
to be increased to 360 hours. On working conditions ACSA
request ed adequate support be provided. On enployees' rights,
ACSA requested retention of bargaining unit enployees'
assignnents (it was noted that negotiations regarding staffing
rati os were being conducted separately). ACSA requested agency
shop/fair share and deletion of state rights and the no strike
provisions in the existing MU

At the neeting Blanning explained the rationale for the
salary increase. Blanning testified that Mosman expressed the
view that the Governor had been generous to include 5 percent
in the budget and was uncertain whether any nore noney was
going to be avail able. Msnman al so questi oned whether the
proposed health plan was negoti abl e.

On May 9 Egan forwarded to Mosman revisions of its April 19

package.!* These revisions, said Blanning, were responsive

'ACSA al so proposed that travel was to be determ ned
nmerit salary adjustnents were to be continued; state to pay al
“but one percent of enployees' pensions; enployees be granted
option to be paid for excess vacation; enployee have option to
have 50 percent of accunulated sick |eave conpensated i1n cash
and at termnation all accunulated sick |eave purchased by
state; and holidays to be continued plus three extra days.

HMACSA stated that they would be submitting specific
proposals for layoff justification and new or revised |anguage
I npl ementing |ayoff; agency shop/fair share to be applied to
unit enployees and further specific proposals on the obligation
to neet and confer.



to DPA's concern about the number of non-nmoney items requested
for reopeners. At a neet and confer session on May 10 ACSA's
May 9 and the State's counterproposal were discussed.!?

Bl anning testified that Mosman said at this nmeeting that

his [Msman's] role was to provide input to the Governor's

2The State's th 9 counter roposal (to ACSA's April 19
proposal) included the follown

1. Salaries

ADY increase in salaries, if agreed to,

| be considered as a part of the
total compensation package. In
negotiating salaries, the State enployer
is willing to consi der:

1) Duties and responsibilities of the
classification

2) Salaries paid for conparable service
in other public and private enploynment

3) The State's financial condition

Merit salary adjustments and |ongevity
pay will also be considered in the
context of the total conpensation
package.

2. Bar_Dues
The State enployer is willing to
consider paynment of bar dues in the
context of the total conpensation
package.

3. Heal th Benefits

The State enmployer will negotiate the
rate of contribution to health benefits
as a part of the total conpensation
package. The selection of health plans



office, and that only M ke Frost, director of DPA, had
authority to nake noney offers and Mosman's role was to
understand the proposals and channel themto the Governor's
office, not to negotiate. He was there to discuss. Mosnan
could not recall having nade a statenent about his authority
and was not asked about Frost's authority. Blanning testified
that he conpl ained about the failure of DPA to nmake proposals
on economc matters. Mosnman said that at a tinme in the future
the Legislature would establish "a pile of noney," and at that
poi nt Mosman would offer total compensation for unit 2.

Bl anni ng asked when noney would be negotiable and Mosman didn't
know, but it would not occur before June 1. The parties
reviewed the criteria on salaries set forth in DPA s proposal

of May 9.

is not covered by SEERA and remains in
the jurisdiction of the Public
Enpl oyees' Retirenent System

The counterproposal also expressed DPA's willingness to
negotiate as part of the total conpensation package:

.o bar dues; dental benefits, nerit
salary adjustnents, travel expenses,
overtime, contribution rate to PERS (noting
that changes to the formula for calcul ating
retirenment allowances were not within the
scope of bargaining), vacation increase,
sick | eave, and holi days.

DPA made no counterproposal s on the working conditions;
rejected ACSA's Enpl oyees' Rights proposal, and requested
specification of the Rights of Parties proposal advanced by
ACSA.
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There was al so heated di scussion on the health and PERS
i ssues. The parties discussed a separate health plan. Another
unit had negotiated a separate health plan the previous year
said Bl anning, but he said Mbsman would not agree to the sane
for unit 2. They discussed DPA' s position that retirenent
systens were not negotiabl e because they were not supersedabl e
under SEERA. ACSA requested and Mosman agreed to put that

position in witing. =

30n May 23 Mosman advised ACSA,. in witing, of the
State's position regarding negotlabll ty of the health and
retirement benefits and supersession. Stated Mosnan:

Gover nment Code section 3517.6 delineates a
series of statutes which nay be superseded
if they are in conflict with the provisions
of a menorandum of understanding. It

further provides that any provision of an
MOU requiring the expenditure of funds shal
not become effective unless approved by the
Legislature in the annual Budget Act.
Section 3517.6 then provides that "If any
provi sion of the nmenorandum of understandi ng
requires legislative action to permt its

i npl enentati on by anendnment of any section
not cited above, those provisions of the
menor andum of understandi ng shall not becone
effective unless approved by the
Legislature.”

It is the State's position that, in
accordance with section 3517.6, changes to
statutes not specified in the supersession
clause require legislative approval. The
MOU ratification process that occurs as a
part of the enactnment of the Budget Act is
not sufficient for a MOU provisions to =
supersede a statute not specified in section
3517.6. Approval of MU provisions
affecting a statute not subject to the

11



Mosman suggested they nmeet again on June 2. \While that was
three weeks away, and ACSA wanted to neet sooner to negotiate,
Bl anni ng said ACSA agreed to neet under protest, less it |ose
the opportunity to neet.

Mosman cal led Bl anning on May 27 and warned him that they
m ght not be able to negotiate at the next neeting. The
parties net on June 1 anyway. ACSA proposed a detailed
proposal on travel expenses. DPA gave ACSA data fromthe
controller's office of classes within unit 2. The parties
further discussed DPA's position on negotiability of health and
retirement and ACSA's frustration with Mosman's May 23
letter.14 Msnman announced that his position was that other
than the anount of noney contributed by the State, other
features were out of scope. Mosman said he would check with
his attorneys and get back to ACSA.

Bl anning testified that Mosman again stated that he was not
there to negotiate noney itens and Mosman confirned this. The

compelling criteria would be whatever noney was available. He

supersession clause requires additional
legislation. This is the State's position
relative to retirenent and health benefits
provi sions not subject to section 3517.6.

If the Legislature had intended these
provisions to be subject to the supersession
clause, it would have included their
statutory basis in section 3517.6.

14acsa conplained that Mosman's letter was not responsive

to the issue: whether, in DPA's judgnent, an item not included
in the supersedabl e section was or was not negoti able.
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hoped to have sone econom c proposals by the next week. The
noney in the Governor's budget was not an offer.

The parties nmet again on June 2. Msnman told Bl anning that
he was still waiting for the Departnent of Finance to proVide
data on costing out fringe benefits for Unit 2. Msman hoped
to receive it any day and Bl anni ng expressed fear of the fact
that it was June and they were still without that data.

The parties agreed to next nmeet on June 13. Agai n ACSA was
concerned about the timng, but Mosman told them that he woul d
not have funding authority until then.

Bl anni ng and Mosman spoke by tel ephone on June 9. Mosnman
told Blanning that DPA's position after conferring with their
attorneys was that other than noney, revisions to health or
retirement benefits were out of scope. During another
t el ephone conversation that sane day, Msnan told Bl anni ng that
he was still waiting for information from the Departnent of
Fi nance on benefits costs but he would advance a hypot heti cal
prioritizing of a 3 percent increase at the June 13 neeting.
ACSA woul d be given the opportunity to express its preference
of where noney could be spent if it were available. Bl anning
asked about the 5 percent increase and Mosnman told hi m DPA was
concerned about the amount that mght be in the budget for
State sal aries

At the June 13 neeting ACSA wanted to neet and confer on

noney. Mosnman said that based on information fromthe
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controller, a 1 percent raise would cost $900,000. The
Legi sl ature's version of the budget at that tinme was $23.3
billion or 1.3 billion over the Governor's budget. The
Governor was going to cut the budget to $22 billion when passed
by the Legislature. Msnman said he would not talk hard
econom cs until after the Legislature passed the budget.

Mosman then requested ACSA's priorities if 3 percent were
avai l able. Msman did extend a proposal on staffing rati os,
but Blanning said that itemwas not really negotiations.

Mosman then announced data setting forth the cost of four
itenms. The itens meref $50 toward PERS (ACSA had requested it
continue), continued State paynent of nedical plan, dental
pl an; salary adjustnments and ingrade adjustnents. Msnman said
the cost of these four itens was 4.2 percent. Msnan was not
offering 4.2 percent but asked ACSA where it would like the
three percent to go. Because of the need for the Governor to
cut sonme itens from the budget and not being able to cut
ot hers, State enployees' salaries mght be cut and for that
reason, Mosman could not offer the 5 percent that was in the
Governor's budget. Msman said DPA woul d nake a noney offer

after the budget conference conmmttee had conpleted its work.

ACSA, said Blanning, tried to negotiate fringe benefits on
the basis of salary savings realized by attrition in sone
departnments because of l|ayoffs. Msman would not negotiate and

rejected the proposal. ACSA asked about bar dues and overti ne,
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both of which Mosman refused to negotiate regardl ess of the
source of funding. Mdsman, said Bl anning, asked for
clarification of who ACSA was seeking bar dues reinbursenent.

It was decided that the parties would neet again when Mosman
could make an initial economc proposal. Msman's position for
maki ng an econom c proposal then had shifted fromfinality of
the conference conmttee's work to needing an agreenent between
the Legislature and the Governor.

On June 16 Blanning confirmed, in witing, ACSA s proposa
that department savings as a result of the reduction of
attorney positions be used for certain "noney" itenms. Bl anning
~also confirned that ACSA was waiting for a call regarding a
nmeeting for presentation of DPA's initial econom c proposals.

On June 21, Mdsman wote to Bl anning regarding ACSA' s
proposal on department savings.'® Msman announced that he
was "still willing to neet with you at any tine to discuss an
econom ¢ proposal which is subject to the availability of
fundi ng. "

Bl anni ng responded on June 27 stating:

15calling the logic underlying the proposal a "fatal
flaw," Mdsman pointed out the departnment's "commensurate |oss of
fundi ng" for positions reduced. No savings are realized unless
the departnment |eaves budgeted positions unfilled. Questioning
ACSA's desire to have budgeted but vacant positions fund its
econom ¢ proposals, Mdsman pointed out that such a situation
woul d meke it alnost inpossible for the State to place
attorneys facing |ayoff.
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Your June 21 letter stated a willingness to
"di scuss an econom c proposal which is
subject to the availability of funding" wth
ACSA "at any tine."

At our June 13 neeting, you asked ACSA to
list its priorities for the expenditure of
funds if a 3 percent conpensation increase
were available. You nade it clear that you
were wlling to "discuss" but would not yet
"meet and confer" as required by |aw.

You also made it clear on June 13 and in our
subsequent conversations that you woul d not
maeke an initial nonetary proposal unti

after the Legislature adopts the budget and
the Governor specifies his intentions
regardi ng bl ue-penciling conpensation

i ncreases (or mai ntenance of benefits) for
state enpl oyees. As you know, ACSA's
position is that the SEERA requires the
state to "endeavor to reach agreenent" on
conpensation "prior to the adoption" of the
budget, subject of course to the possibility
that the Legislature may not adopt the

resul tant MOU s.

Unl ess you informus to the contrary, we
interpret your June 21 letter to nean that
your position on June 13 remains unchanged
regarding your unwillingness to neet and
confer on econom c iSsues.

As stated in ny June 16 letter, we are still
anxiously awaiting your initial economc
proposals. Wen you are prepared to neet
and confer with ACSA on these itenms, we w sh
to begin immed ately.

Prior to the end of June, said Mosman, the strategy was:

Q Prior to June 30, did you offer to
di scuss econom c proposals on a "subject to
avai lability of funds basis" wth ACSA?

A. Yes, | did. W had hoped, and |I had
told ACSA, you know, in our earlier sessions
that | had hoped that, you know, by early
June that the budget picture would have
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sufficiently crystalized that we could begin
to di scuss, you know, econom c proposals.

As it turned out in early June things were
still, you know, way up in the air. The
amount of noney that it appeared the
Legi sl ature was going to conme up with far
exceeded what the CGovernor felt he could
live with. So, we knew at that tinme that we
could not put, you know, a firm economnc

of fer because we still didn't know whet her
the noney would be there. But the approach
that we took wth all of the unions was
basically to talk at least to get sone

di al ogue going, just starting to talk in
terms of figures like if there were

3 percent, 5 percent avail able, how woul d
you want, you know, where would you want

that noney to go, what types of benefits are
of priority to you, do you want it in

sal ary, whatever, so that we could begin to
get to sone sense of where their priorities
were on the part of the unions so that we
knew when what noney becane avail able, you
know, where their priorities would be. Now,
as | understand it, you know, wth sone of
the unions they were, that approach was
utilized. Wth ACSA, they chose not to.
They didn't want to di scuss econonm cs on

t hose terns.

Q D d they express any reasons why?

A.  They just basically said unless you can

put, you know, a hard noney offer on the

table, we don't want to talk about. And we

don't want to nmeet, you know, until you can.

According to Richard Baker, whose testinmony was unrefuted,

the Senate Finance Commttee ended deliberations in |ate My
after the Assenbly had approved its version of a budget. The
Assenbly's version was $100 mllion nore for public enpl oyees'
salaries than in the Governor's budget. The Senate version on
enpl oyees' salaries was $100 million nore plus $1,000 than in

the Governor's budget. This difference required the matter of
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state enployees' salaries to go to a conference committee.
Conference rul es, explained Baker, prohibited the commttee
from passing a budget with figures either lower than the | owest
or higher than the highest of either house's version. The
conference commttee started its deliberation on June 9. After
a couple of conferences, a report was issued on June 23 which
represented State enployees' conpensation in a final version,
sai d Bl anni ng.

The final joint conference conmttee report was, said
Mosman, "totally unacceptable to the Governor. And | think
that the Governor largely felt that there probably wasn't going
to be a whole lot nore negotiating going on wth the
Legi sl ature, so he decided to go with a certain anount of noney
for enpl oyee conpensation.” DPA started with basically the
sanme econom ¢ package for all the units.

Mosman expl ai ned why DPA did not place any economc
proposals on the table before June 30.

Q M. Msnman, why was the Departnent of
Personnel Admi nistration unwilling to put a
firm econom c proposal on the table prior to
June 30, 1983?

A.  As there has been testinony earlier in
the day, this was an extrenely difficult
budget year for the State of California. 1In
fact, we ended up with a budget deficit
sonewhere in the nei ghborhood of $800
mllion going into the 83-84 fiscal year.

As such, there was a need for sone definite
austerity on he part of the State of

California in a variety of program areas.
The State enpl oyee conpensation is a very
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|arge elenment of the State's total budget .
And as such, it's a very inportant elenent
in devel oping a total budget package for the
State of California. |In this particular
year the Governor, frankly, was not able to
make any final policy decisions relating to
enpl oyee conpensation until relatively late
in the process, until all of the pieces
began to fit together, and he had a better
handl e on exactly how nuch noney could be
made avail abl e.

The parties then net on June 30. That afternoon DPA
conveyed a "counterpropsal” to ACSA. It provided economc
offers of: maintaining health benefits, state dental pl an,
MSA's and a 2 percent salary increase. DPA s offer further
required ACSA to agree to DPA' s proposals on bereavenent |eave,
arbitration | anguage, vacation and the entire agreenent.

Around 7:00 p.m ACSA countered wth a salary increase of
20 percent. The bar dues issue was revised to request
rei nbursenent of State bar dues only. The request for vision
coverage and the alternative plan, the proposal on dental plan
wth retention of the first year provision were deleted. ACSA
agreed to DPA' s proposal (June 30) on nerit salary increases
and incorporated the tentative agreenent on education and
training reached May 10. ACSA retained as part of the counter
offer the $50 PERS contribution by the State during the 1983-84
year, and revised the three new itens including |ayoff, agency
shop and obligation to neet and confer.

At 7:30 p.m the DPA countered with their afternoon

proposal nodified by revising the state dent al pl an, the
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arbitration |anguage and increasing salaries by 3 percent.
Mosman told them the CGovernor was going to blue penci
$1.2 billion fromthe budget and so the constraint was fiscal.

ACSA countered at 8:30 p.m dropping their salary demand to
5 percent with an additional 15 percent to be effective in
June 1984. The proposal included accepting DPA' s June 30
proposal on health benefits and nerit salary adjustnents,
gi ving departnent option of pay or tinme off for overtine;
del eting technical adjustnents to retirenent credits and
nodi fying the three new itens.

DPA countered again at 10:30 p.m Again it was the initia
proposal but nodified by giving a 5 percent salary increase
effective January 1, 1984, granting extra per diemfor certain
zip code areas and required ACSA's agreenent to the four itens
l'isted above.

ACSA perceived the DPA change in salary from 3 percent for
the entire year to 5 percent for only half the year as
"novenent backward and gane playing." Yet Blanning admtted
that the 5 percent offer created a |arger base pay for the
begi nning of the next year upon which negotiations would be
addressed. The per diemitemwas not a big concession said
Blanning.

Mosman asked if ACSA was threatening to walk out. ACSA

said no —just thought that negotiations were not productive.
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Around 11:00 p.m the DPA nade another counterproposal by
giving a 6 percent salary increase effective January | 1984,
extra per diemin specified zip code areas and revised the
arbitration |anguage.

Mosman and Bl anni ng spoke in the hallway and Mosman
informed Bl anning that the Legislature would not pass a budget
that evening. Blanning expressed the belief that DPA' s
proposal was the same as given to other bargaining units. They
agreed to neet the next day.

At 1:15 p.m the next day (July 1) ACSA extended a
counterproposal. The salary increase was to be 10 percent
effective January |, 1984, with an additional 10 percent
June 1, 1984.

DPA then countered offering a 6 percent salary increase
effective January 1, 1984, extra travel expenses in specified
zip code areas and to extend the $50 retirenent contribution to
Decenber 31, 1983. The non-economc itens (ACSA nust agree to)
had the earlier proposal wth "w thdrawal of unfair practice
charges" added. The instant unfair practice charge was anong
those on file by ACSA. Msman told ACSA there was still no
budget, and regarding dollars, this was the "bottomline" and
t hat ACSA woul d not get any nore by holding out. He suggested
they neet again after a budget had been adopted.

The parties net again on July 12, at 1:00 p.m Msman told

ACSA the DPA planned to go the Legislature the next day with a
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bill to inplenent the MOU. The Legislature was going to
adjourn on July 15 and Mosnman made it clear that his offer was
not going to change. He agreed to commt to reopen salary if
CSEA was successful in getting a larger than 6 percent general
increase or if there was nore than $337 mllion in the
finalized budget for state enpl oyees' salaries.

ACSA conveyed a counterproposal calling for a 10 percent
salary increase effective April 1, 1984, the $50 contribution
to PERS extended to April 1, 1984, paid bar dues, two days for
pr of essi onal education, fair share, and side letters on
30 percent staffing ratios and separately, ACSA m ght reopen if
CSEA got nore than 6 percent or state budget was over $337
mllion for salaries.

Bl anni ng said ACSA had |earned that another unit had agreed
to 6 percent salary increase in January plus 3 percent in
April, and still another unit had agreed to 6 percent plus
4 percent. ACSA was reluctant to settle for |ess than what
others got. Msman told him that DPA would not revise the
proposal. In the hallway di scussion, Mdsman indicated that he
m ght be able to throw in bar dues if it nmeant that they had
agreenent. Bl anning suggested that if Mosman kicked in agency
shop, that they m ght get somewhere. At that point, said
Mosman, things broke down and Mosman suggested they request a
medi ator. Medi ation was di scussed but the parties did not

request it.
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On July 22, Blanning wote to Mosman confirm ng a neeting
on August 4 and that Mosman had called the July 1 proposal his
"last and final offer" and requesting nediation inmediately.

A state budget was finally adopted by the Legislature on
July 19. The CGovernor took final action on the budget on
July 21. Enpl oyee conpensation was cut to the original
$337 million. ACSA was active in attenpting |legislative
override of the cut in proposed enpl oyees’ sélaries. The
effort was not successful.

At the request of the DPA, nediation was ordered by PERB.
The parties net on August 4 without a nediator but, said
Mosman, they were deadl ocked. At a session on Septenber 7 the
parties, working through the nedi ator, reached agreenent in
principle and nenorialized it on Septenber 7. The agreenent
between the parties included a 6 percent salary increase
ef fective January 1, 1984, bar dues reinbursed up to $200 per
year, increased vacation hours earned per nonth and increased
vacation carryover from 320 to 400 hours.

Sunmary

The followng findings can be drawn from the evi dence that
f oreshadow concl usi ons drawn hereafter.

1. Mosman did not have authority to offer econonic
proposals on any noney itens until June 30, 1983.

Whil e Mosman testified that he had authority to negotiate

on behalf of the Governor, he did not deny telling Blanning as
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early as May 10 that he was not there to negotiate. He could
not recall making such a statenent. DPA offered no rebuttal to
Bl anning's testinony that only Mke Frost, the director of DPA,
had noney authority. |In addition, Msnman's testinony confirns
that the Governor's strategy was not to negotiate economc
matters until the |egislative process was conplete. Finally,
confirmation of lack of authority on Mosman's part is his
telling testinony set forth on page 18, herein describing the
Governor's reaction to the joint conference commttee action in
| ate June. The CGovernor, said Mosman, felt there wasn't going
to be a lot of negotiating going on with the Legislature so he
"decided to go with a certain anount of noney for enployee
conpensation.”

2. DPA did agree, prior to June 30, 1983, to:

a. Goundrules for negotiations,

b. Resolution of staffing ratios by commttee
referral

C. I ncorporation of training prograns into the MOU
(thereby making such matters subject to the grievance
procedure).

3. DPA did place economc offers on the table on June 30
and in successive sessions noved fromits initial bargaining
posi tion.

1SSLE

The issue in this case is whether the Departnent of

Per sonnel Adm nistration, as an agent of the Governor, violated
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the provisions of the SEERA when it refused to negotiate

economic itens until June 30, 1983.%

16rhe | ssue of Scope

At the formal hearing, DPA objected to evidence regarding
its position on nonnegotiability of certain itens. DPA's
obj ection was based upon ACSA's anmendnent of the unfair
practice charge. After argunment by the parties on the issue,
t he undersigned requested the parties to address the issue in
post-hearing briefs. ACSA did not brief either the underlying
scope question or the question of the effect of its anmended
unfair practice charge. DPA did not brief the issue, but did
note that ACSA waived the issue by failing to brief the matter.

A review of the docunentation and evidence presented | eads
to the conclusion that ACSA has renoved the scope question as a
viable issue in this case. The original unfair practice charge
cited various allegations of DPA s conduct as denonstration of
bad faith bargaining. ACSA alleged that the DPA had
unilaterally inposed a freeze on pronotions, and refused

to bargain about matters which clearly
are within scope, including but not limted
to pronotions, the content of health
benefits and retirenent benefits, agency
shop, and staffing rati os.

The Conpl ai nt issued on this charge, however, did not refer
to questions of scope but rather framed the issues as refusa
to bargain on "matters requiring the expenditure of funds" and
"failure to invest the DPA negotiator with sufficient
authority.” ACSA' s anmendnent to the charge, filed after the
Compl ai nt was issued, was precisely the sane pleading as the
original charge with identical supporting declarations, with
the exception that reference to the freeze and to the scope
guestions were del et ed. (Also del eted was a request by ACSA
for injunctive relief.) The anmended Conpl aint sinply
i ncorporated the anended unfair practice charge. Nowhere in
the Conplaint or the amended unfair practice charge or the
amended conplaint is the question of scope presented. In
addi tion, ACSA requested a very limted renmedy during the
formal hearing (bargain in good faith before the constitutiona
deadl i ne). Moreover, Charging Party objected to the
i ntroduction of evidence following July on the pretense that
their case was a refusal to bargain case insofar as DPA's
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DI SCUSSI ON

Position of the Parties

ACSA argued violation of the SEERA under three theories.
First, it argued that section 3517 requires neeting and
conferring in good faith before a final decision is made by the
Governor regarding the amount of noney to be nmade avail able for
enpl oyee conpensation, and that SEERA contenpl ates good faith
effort to reach agreenent before adoption of the final budget
with adequate tinme for resolution of inpasse. Thus, agreenent
or inpasse should have been reached |ong enough prior to
June 15 to allow inpasse procedures a "fair chance to work."
Tracing ACSA efforts through the negotiating sessions and the
failure of DPA to offer economc itens until June 30, ACSA
finds basis for a violation. Secondly, ACSA argued the refusal
to bargain until after the limts set by Governnment Code
section 3517 was a per_se refusal to bargain. Finally, ACSA
argued that the record supports a finding of bad faith
bargai ning on "totality of conduct."

DPA argued that fiscal necessity precluded the placing of

econom c proposals on the table. It contended that:

refusal to bargain prior to the deadline set forth in the
Constitution. Al of these circunstances justify a _

determ nation that ACSA has wai ved and/or abandoned the pursuit
of the scope issue in this case. This conclusion is further
justified by ACSA's failure to brief the question in response
to DPA's objection to the evidence on the question.
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. . . the severe economc situation facing
the state in 1983, coupled with the dynam cs
in the Legislature concerning nmajor segnents
of the proposed 1983-84 fiscal year budget
made it inpossible for the state to
determ ne the anobunt of noney that would be
avai lable to fund increased state enployee
benefits in the context of a $22 billion
budget . (Post-hearing Brief - page 21.)

DPA further argued that in fact it did place proposals on
the table before the budget was adopted and did in fact make
concessions in negotiations.

Under subsection 3519(c) it is an unlawful practice for the
enpl oyer to refuse or fail to neet and confer in good faith
with a recogni zed enpl oyee organi zation. Section 3517 requires
the Governor, or his representative, to

.o meet and confer in good faith
regardi ng wages, hours, and other terns and
condi tions of enploynent wth

representatives of recognized enpl oyee
or gani zati ons, .

The Governor is required to

. consider fully such presentations as
are made by the enpl oyee or organi zation on
behal f of its nenbers prior to arriving at a
determ nation of policy or course of action.

Good faith is inposed upon both parties in neeting and
conferring, and that neans:

.o the mutual obligation personally to
nmeet and confer pronptly upon request by
either party and continue for a reasonable
period of tinme in order to exchange freely

i nformati on, opinions, and proposals, and to
endeavor to reach agreenent on matters
within the scope of representation prior to
the adoption by the state of its fina
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budget for the ensuing year. The process
shoul d include adequate tine for the
resol ution of inpasses.

ACSA' s posture is that the neet and confer obligation is
fixed by the Constitutional nmandate for budget adoption by the
Legislature. Since the Legislature is nandated to adopt a
budget by June 15 and the Governor by June 30, ACSA woul d
requi re agreenent or resolution of inpasse by June 15. In the
absence of either it would have a violation of SEERA

The DPA argued that constitutional guidelines are not
i nposed by section 3517. It argued that section 3517 requires
good faith before the "final decision" - that is, prior to
adoption by the state of its final budget for the ensuing
year. "Final decision" requires final adoption of the budget.
In the context of the state's budget process this would be the
date on which the Governor conpletes final action on the budget
sent to himby the Legislature. Econom c proposals were first
pl aced on the table June 30. The budget was not submtted to
the Governor until July 19. The Governor conpleted action on
July 21. Thus, the State net and conferred three weeks before
final action was taken. In addition, argued DPA, inpasse could
have been conpleted 21 days fromthe tine an econom c offer was

made and final action was taken by the Governor.

Y"ACSA cited none and | find no authority on this latter
contenti on.
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| decline to read ACSA's mandate into section 3517.
Imprim s, the statute inposes upon the parties the nutual
obligation only to "endeavor" to reach agreement prior to

adoption by the state, as opposed to the Legislature of its

final budget. Endeavor neans to try —not that agreenent

shall be reached.® As was stated in Dublin Professional

Fire Fighters, Local 1885 v. Valley Community Service District,

C 19 45 CA 3d 116, interpreting simlar |anguage in section
3505

®Funk and Wagnal I's Standard Col | ege Dictionary defines
"endeavor:" "An attenpt or effort to do or attain sonething;
earnest exertion for an end." ,

9Section 3505 provides in part:

"Meet and confer in good faith" neans that a
public agency, or such representatives as it
may designate, and representatives of

recogni zed enpl oyee organi zati ons, shall
have the mutual obligation personally to
meet and confer pronptly upon request by
either party and continue for a reasonable
period of tine in order to exchange freely

i nformation, opinions, and proposals, and to
endeavor to reach agreement on matters
within the scope of representation prior to
the adoption by the public agency of its
final budget for the ensuing year. The
process should include adequate -tine for the
resol ution of inpasses where specific
procedures for such resolution are contained
inlocal rule, regulation, or ordinance, or
when such procedures are utilized by nutual
consent .

This section is within the Meyers-M i as-Brown Act (MVB),
applicable to local public agencies.
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.o the obligation in proper cases, to

"meet and confer pronptly upon request" is

absolute, while the statutory adnmonition to

"reach agreenent" before the adoption of the

budget is only hortatory.
The court noted that "agreenent may not be reached at all" as
the statute recognizes in stating that the negotiators should
"endeavor" to reach agreenent before the budget is adopted.®

Secondly, the overture focuses upon "prior to the adoption

by the state of its final budget for the ensuing year."
"State" is not defined in SEERA. Governnent Code section 18
provides that "State" is the "State of California, unless
applied to the different parts of the United States. .. . "

"State" is not synonynmous with "Legislature,” or the

20Addi tional provisions in SEERA, not found in the MVB,
reveal contenplation that agreenment m ght be reached before the
Budget Act is adopted by the Legislature.

Section 3517.6 provides in pertinent part:

.. if any provision of the menorandum of
understandlng requires the expenditure of
funds, those provisions of the nenorandum of
understanding shal | not becone effective
unl ess approved by the Legislature in the
annual Budget Act.

Finally, section 3517.7 provides:

If the Legislature does not approve or fully
fund any provision of the nmenorandum of
under st andi ng which requires the expenditure
of funds, either party may reopen

negoti ations on all or part of the

menor andum of under st andi ng.

These provisions, however, do not require agreenent before
the budget act is adopted by the Legi sl ature.
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Legi slature would have so stated. As a practical matter the
Budget is finalized when the Governor takes final action in
approving the Budget. That action finalizes the Budget unless
the Legislature, by two-thirds majority, overrides his

actions. Either interpretation of adoption of a budget, by the
Legi sl ature, or upon action of the Governor leads to the sanme
result in this case. The Legislature passed the Budget Act on
July 19. The Governor took action on July 21. On June 30,
prior to either event, DPA was making firm economc offers at

the negotiating table.

In sum section 3517 requires the parties to try to reach
agreenent at a tinme early enough to precede the enactnent of a
budget. It does not appear that the legislative intent was to
i npose rigid dates by which agreenment was to be reached or
i npasse conpleted, failure of which to observe would
automatically result in violation of the SEERA. ACSA s first
theory of violation is therefore rejected.

The Departnent's Negoti ati ng Conduct

ACSA contends that DPAcommtted a per _se violation and by
the totality of its conduct violated the SEERA. DPA contended
that it never refused to bargain but rather took the position
that it could not negotiate until the state's financia
position becane nore clear.

PERB utilizes both the "per se" and "totality of the

conduct" tests to ascertain whether a party's negotiating

31



conduct constitutes an unfair practice. Stockton Unified

School District (11/3/80) PERB Decision No. 143. The

di stinctions between the two tests was delineated in Pajaro

Val | ey Unified School District (5/22/78) PERB Decision No. 51.

Said the Board:

The National Labor Rel ations Board

(hereafter NLRB) has long held that [a duty
to bargain in good faith] requires that the
enpl oyer negotiate with a bona fide intent
to reach an agreenent. |In re Atlas MI|s,
Inc. (1937) 3 NLRB 10 [1 LRRM60] The
standard generally applied to determ ne

whet her good faith bargaining has occurred
has been called the '"totality of conduct’
test. See NLRB v. Stevenson Brick and Bl ock
Co. (4th Cir. 1968) 393 F.2d 234 [68 LRRM
2086] nodifying (1966) 160 NLRB 198 [62 LRRM
1605]. This test |looks to the entire course
of negotiations to determ ne whether the
enpl oyer has negotiated with the requisite
subjective intention of reaching an

agr eenent .

There are certain acts, however, which have
such a potential to frustrate negotiations
and to underm ne the exclusivity of the
bar gai ning agent that they are held unl awf ul
wi t hout any determ nation of subjective bad
faith on the part of the enployer.

The latter violations are considered per se violations.
NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM 2177]. Exanples of
per se violations are; unilateral changes in terns and
condi tions of enploynent otherw se subject to negotiations,

NLRB v. Katz, supra, San Vateo County Conmunity Col | ege

District (6/8/79) PERB Decision No. 94; outright refusal to
bargain a matter within the scope of representation, NLRB v.

Kat z, supra, Sierra Joint Coommunity College District (11/5/81)
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PERB Deci sion No. 179, John S. Swift & Co. (1959) 124 NLRB 394

[44 LRRM 1388]; wunilateral insistence on public negotiations

Ross School District (2/21/78) PERB Decision No. 48; or

condi tioning agreenent upon the union's abandonnent of its
right of representation at the informal [evel of grievance

processi ng, Mddesto City Schools (5/5/83) PERB Decision No. 291,

1. The per se theory.

DPA cannot be said to have outright refused to bargain but
rather sought to defer bargaining until the |egislative process
was conpleted. Deferring negotiations is perm ssible under

Some circumst ances. In San Mateo Community Col |l ege District

(6/8/79) PERB Decision No. 94, the PERB noted ". . .a party
may al so defer negotiations, maintaining the status quo, until
information is secured about the effects of a serious financial

change,"” citing NLRB v. Mnute Maid Corp. (5th Cir. 1960) 283

F.2d 705 [47 LRRM 2072]. There a citrus freeze pronpted the
enpl oyer to request deferral of negotiations until the
financi al aspects of danmage from the freeze could be
ascertained. Here, the Governor's position was to have an
overal | budget of $22 billion dollars. H's obligation to
bargain with ASCA did not require himto yield this position.
NLRB v. Hernman Sausage (5th Cir. 1958) 275 F.2d 229 45 LRRM

2829; Qakland Unified School District (11/2/81) PERB Deci sion

No. 178. Faced with other high cost itens (education and

wel fare), in addition to enpl oyee conpensati on, the
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adm ni stration sought resolution of those itenms with the
Legi sl ature, before firmng offers to the enpl oyee
representative. The SEERA statutory scheme woul d have provi ded
the Governor ostensible relief froman agreenent consumat ed

bef ore the Budget Act was passed (subsection 3517.6 provides
that such agreenent is not effective until the Legislature
approves it, and subsection 3517.7 provides that if the
Legi sl ature does not approve then either party may reopen
negotiations, see footnote 20, supra). Yet, determned to
[imt the budget to $22 billion, and faced with other statutory
mandates (e.g. welfare support and educational funding) he may
have been in a position of having to blue pencil enployee
conpensation if enployee conpensation was agreed to prior to
the time the Legi slature passed the Budget Act. This would
have been reneging on his own prior agreenent, possibly an
unfair practice itself. Thus, seeking to resolve the big noney
itenrs with the Legislature before offering firmeconomc offers

to ACSA cannot be a per se refusal to bargain.

Moreover, the DPA did not in fact refuse to bargain until
after the Legislature had passed the budget. Rather, DPA
pl aced offers on the table on June 30, sonme 20 days before the
budget was finally enacted by the Legislature. A different
conclusion mght result if there was an outright refusal to
bargain until after the Legislature did in fact adopt the

budget. DPA did negotiate ground rules at the first neeting, a
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subject found by PERB to be within the scope of negotiations.

See Stockton Unified School District (11/3/80) PERB Deci sion

No. 143. The parties agreed to resolve the staff ratio issue
by use of a commttee. A tentative agreenent was reached on
May 10 regarding training programs. There was al so expressed
w | lingness by DPA to negotiate wages, etc., in the context of
a total conpensation package.

Thus, the record does not support a finding of flat refusa
to bargain. Rather, amdst the fiscal uncertainty perceived by
the Governor, his negotiations with the Legi sl ature caused
del ay of negotiations on economc matters. As was said in

Mount _Di abl o_Unified School District (12/30/83) PERB Deci sion

No. 373,

. where the parties engage in sone
negotiating, the determ nation of whether an
enpl oyer has violated its duty to negotiate
in good faith turns on whether there is
sufficient evidence to establish, based upon
the totality of the circunstances, that it

| acked subjective intent to reach agreenent
with the exclusive representative.

2. The totality of conduct theory.

ACSA argued that under a totality of conduct test DPA may
al so be found to violate its duty to neet and confer. ACSA
offers the follow ng:

1) Rejecting summarily ACSA's proposals regarding economc
Itens.

The post-hearing brief does not set forth specific exanples

of any summary rejection of ACSA's proposals. Save for one
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proposal by ACSA, the evidence does not support this
contention. DPA did reject ACSA' s proposals for a separate
health plan, to fund certain itens out of departnental savings
fromattorney layoff or attrition, and asserted as out of scope
aspects of ACSA's health and retirenent proposals. But failure
to agree, without nore, is not unlawful. There is no

requirement that the parties agree. NLRB v. Hi ghland Park M g.

(1940) 110 F.2d 632 [6 LRRM786]; NLRB v. Reed and Prince MJg.

Co. (1941) 118 F.2d 874 [8 LRRM 478]. Msnan reduced to
witing the basis of DPA's rejection of ACSA s proposal on
finding itens from salary savings. As Msnman correctly pointed
out, savings in the 1982-83 fiscal year would have no |asting
benefit in the 1983-84 fiscal year. Layoffs resulting from
elimnating positions does not carry forward any‘departnental
savings or funds to pay for other itens. Even as to the scope
i ssue, Mosman did not take a rigid posture but conferred with
counsel, wote to ACSA about the position and then agreed to
confer with counsel again. DPA expressed in witing a

wi | lingness to discuss many of ACSA's proposals either-in the
context of a total "conpensation package" and/or at such tine
as the final picture was nore certain. DPA' s position, openly,
was to defer negotiations until the budget picture was

resol ved. In the context of negotiations only on reopener
proposals, the mpjority of itens of which had financial
inplications, this posture did not anpbunt to sunmary rejection

of ACSA' s proposals.
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2) Ofering a wage proposal on a "take it or leave it
approach and rn tact the only offer on wages."

The facts do not bear ACSA' s depiction of such
i ntransi gence by DPA. DPA started at 2 percent on June 30 and
nmoved through successive increnental increases of 3 percent (at
7:30 p.m. ), 5 percent increase effective January 1, 1984 (at
10:30 p.m ), and then revised the offer to 6 percent effective
January 1, 1984 (at 11:00 p.m ). On July 1, DPA offered a
6 percent increase plus paynent of the $50 retirenent
contribution to Decenber 31. Wiile the span of tinme over which
t hese changes were nmade was | ess than 24 hours, it does
represent a change in offers by DPA and was not a "take it or
leave it" offer. A party has the right to maintain, while in
negotiating posture, that its last offer has been made, and

that it will nmake no nore concessi ons. Modesto City School s

(5/5/83) PERB Decision No. 291. Here, Msman's July 1
statenent was no nore than just posturing. As the record
shows, even on July 12 he was indicating further novenent was
possi ble on the chance that ACSA woul d nove on sone of their

i ssues. Mosman then agreed to reopen salaries if CSEA in

si mul taneous negotiations with the State, obtained a |arger
conpensati on package or if there was nore than $337 million in
the final budget. As the final agreenent reflects, other
features were added distinguishing that agreenent from DPA s
July 1 position. For exanple, reinbursenent of bar dues and

vacation carryover were added.
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3) Failure to make economic counter offers - anounting to
an_insistence on unilateral control of wages and other
econom c_matters.

It is not, by itself, a failure to bargain in good faith to

fail to make a counterproposal. As was said in Qakland Unified

School District (11/2/81) PERB Decision No. 178:

[The NLRB] . . . have also ruled that the
failure to make a counterproposal is not, by
itself, a violation of the National Labor

Rel ations Act. In NLRB v. Arkansas Rice
Growers Assn. (8th Cir. 1968) 400 F. 2d 569
69 LRRM 2119, p. 2123], the Court said:

Al t hough as the conpany suggests, it
may not be bound to nmake
count er proposal s, nevert hel ess,
evidence of its failure to do so may be
wei ghed with all other circunstances in
consi dering good faith.

See al so West Hartford Education Assn. v.
DeCourcy (1972) 80 LRRM 2422. And in NLRB
V. Hernan Sausage (5th Cir. 1958) 275 F. 2d
229" 45 CTRRW2829], the Court said

The obligation of the enployer to
bargain in good faith does not
require the yielding of positions
fairly maintained.

A flat refusal to reconcile differences by
failing to offer counterproposals could be
construed to be in bad faith if no

expl anation or rationale supports the

enpl oyer's position. As we stated in
Jefferson School District (6/19/80) PERB
Deci sion No. 133 at p. 11:

[the] obligation to negotiate

i ncl udes expression of one's
opposition in sufficient detail to
permt the negotiating process to
proceed on the basis of nutual
under st andi ng.
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As the record shows, DPA did not refuse to make counter
offers, but rather took the position that it w shed to defer
presenting economc offers until the financial picture becane
nmore clear. Even as early as May 10, DPA was responding to
ACSA' s proposals, indicating areas it would negotiate and areas
about which it had concern with ACSA' s proposals. On June 30,
and again on July 1, DPA was naking counter offers in response
to the issues that ACSA had raised. Nor was there an
i nsistence on unilateral control over wages or other economc

matters. |In Majure Transportation Co. v. NLRB (CA 5, 1952) 198

F.2d 735 [30 LRRM 2441], relied on by ACSA, the enpl oyer
insisted on virtual retention of unilateral control over terns
and conditions of enploynent in its counterproposal. All DPA
did here was to defer negotiations, not retain absolute control
to change terns and conditions of enploynent. DPA did not
insist on an anount of wages or other cost itens on or at any
rate than what it offered. In the absence of acceptance of an
offer by ACSA, the enployer was obligated to carry forth the
status quo. There is no indication that the enployer intended

anything differently.

4) Failure to invest its agent with sufficient authority.

As the findings indicate Mosman could make no offers on
nmoney itens until authorized to do so by the Governor. This
did not occur until June 30, when DPA placed its initia

econom c offer on the table. VWhil e on the one hand the absence
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of direct final authority to bind the enployer is sone evidence

of the lack of good faith (NLRB v. Coletti Color Prints, lnc.

(2nd Cir. 1967) 387 F.2d 298 [66 LRRM 2776]; Nationa
Anusenents, Inc. (1965) 155 NLRB No. 113 [60 LRRM 1485]; in

San Ranon Valley Unified School District (11/20/79) PERB

Decision No. 111, PERB noted the significance of such evidence

citing NLRB v. Fitzgerald MIIs;21

If in other respects good faith is found it
is not enough to establish an unfair
practice solely that the representative of
the conpany was not enpowered to enter into
a binding agreenent.

Di scussing issues and making proposals that are subject to

ratification does not violate the Act. Fry Roofi ng Conpany V.

NLRB (9th Cir. 1954) 216 F.2d 273 [35 LRRM 2009]. Rather, it
is the absence of that anount of authority which del ays and
thwarts the bargaining process that evidences bad faith

bargai ning. Qakland Unified School District (7/11/83) PERB

Deci sion No. 326. Evidence that the negotiator's limted power
was intended to or was used to foreclose the achi evenent of any

agreenent establishes such showing. Capitol Transit Co. (1953)

106 NLRB 169. Under these circunmstances, it is concluded that
the delay in negotiations did not reach an overall |evel of bad

faith bargaining.

21(2nd Gir. 1963) 313 F.2d 260 [52 LRRM 2174] cert.
denied (1963) 375 U.S. 834 [54 LRRM 2312].
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As PERB noted in Cakland Unified School District, supra,

citing NLRB v. Herman_Sausage (5th Cir. 1958) 275 F.2d 229

[45 LRRM 2829] , "the obligation of the enployer to bargain in
good faith does not. require the yielding of positions fairly
mai ntained." In keeping with his responsibilities in budget
submi ssion and maintaining the fiscal affairs of the State, #
the Governor had the right to construct a $22 billion dollar
budget and, subject to his obligation to bargain in good faith
with enpl oyee representatives, maintain that budget

[imtation. Toward that end, he could attenpt to work with the
Legislature in securing agreenent on itens within the budget.
After the Budget Act was passed, he had the right to reduce
appropriations to a level consistent wth his budgetary
anbitions and subject to legislative override. See Governnent
Code sections 9511 and 9512. In this case, the Legislature was
prone to provide for a larger budget than the Governor

determ ned appropriate. 1In early May, both houses of the
Legi sl ature had approved enpl oyees conpensation appropriations
of $1 million nore than the anount proposed by the Governor.
The Legi sl ature's budget proposed overall expenditures of over
a billion and a half dollars nore than the Governor's budget.

Unli ke Mnute Maid Corp., supra, where the enployer's revenue

22See for exanple Article V, section 1 of the California
Constitution and generally, Governnment Code section 13000
et seq.
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was in doubt because of the citrus freeze, here the uncertainty
was whether the total cost of all legislatively approved
prograns could be contained within the Governor's inposed
spending limt of $22 billion. Hence the conundrum of SEERA
The SEERA requires the Governor to neet and negotiate in good
faith with exclusive representatives on, anong other things,
wages. Yet the Legislature can adopt a budget appropriating a
di ffering anmount of enployee conpensation than that anount
deened acceptable by the Governor. \Were the Legislature
appropriates |less conpensation than is necessary to support a
previ ously consunmat ed nmenor andum of under st andi ng, the
menmorandumis nullified. See footnote 20, supra. \ere the
Governor, however, adopts a position on the budget that is
lower than the |egislative version, no such enabling relief
from an executed nenorandumis provided. To renege on a

previ ously consummat ed nenor andum by bl ue penciling the anount

for conpensation would be an unfair practice in and of itself.

In the context of the issues faced by the admnistration in
dealing with the Legislature regarding the budget (welfare and
education) the conduct of DPA up to June 30 does not constitute
bad faith bargaining. |If it rose to that level at all, it was
cured by the actions of DPA on June 30, when despite the
absence of a budget or an agreenent with the Legislature, DPA
did place offers on the table and did attenpt to reach

agreenent. Against the background of agreenment on ground rules
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for bargaining, tentative agreenent on training and educati on,
and the agreenent to address staffing ratios by a commttee
approach, the delay in nmaking an econom c proposal is not found
to be bad faith bargaining.

5) Failure to nmake neani ngful concessions or conpronises
on wages and other econom c issues.

While the record reflects frustration on ACSA's part
because it did not get what it wanted out of the negotiations,
such frustration does not translate into bad faith bargaining
by DPA. ACSA wanted a 30 percent salary increase. DPA
ultimately agreed to a six percent increase.?® ACSA wanted
bar dues paid by the enployer. This was a significant item
fromthe prior year's negotiations. DPA agreed to pay for bar
dues, despite the unprecedented nature of such benefit. ACSA
wanted the vacation accrual fornula to be increased and a
| arger vacation carryover into the next successive cal endar
year. DPA agreed to both an increase in the accrual and the
carryover. ACSA wanted staffing ratios to be addressed. DPA
agreed to attenpt to resolve the issue via a separate commttee
system and ultimately pursued it to the State Personnel Board
for resolution. ACSA at |east wanted the educational training

provisions within the contract and DPA agreed to do so. Thus,

3This anount was nore than the amount placed in the
budget proposal submtted by the Governor in January of 1983.
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it cannot be concluded that DPA failed to nmake concessi ons or
conpronm ses wth ACSA.
In Gakland Unified School District (11/2/81) PERB Deci sion

No. 178 the PERB st at ed:

Nothing in EERA requires parties to reach
agreenment or nmake concessions on every
proposal. The NLRB and the courts have
consistently ruled that adamant insistence
on a bargaining position is not necessarily
a refusal to bargain in good faith. NLRB v.
Wyoster Division, Borg-Warner Corporation
S, 203457

In summary, the enployer was unwilling to negotiate
economc matters until the Legislature had taken action. \While
this posture shifted, deferring negotiations to that tine when
the joint conmttee had conpleted its report to the tine the
Governor had reached agreenent with the Legislature, it is in
fact true, the DPA entered into negotiations on econonic
matters on June 30, 1983, before the Legislature adopted the
Budget Act. Despite the legislative recognition of possible
settlenent of negotiations before the Budget Act is adopted, it
is clear that there is not a requirenment that settlenent shall
be reached before the Budget Act is adopted. Gven the limted
context of negotiations - economc matters, and the factors of
education and wel fare cost demands on the budget, it cannot be
held that the Governor's deferral of negotiations on state
enpl oyee conpensation, a significant cost item was bad faith

bargai ning. Hard bargai ning, no doubt, inversion of the



percei ved schene no doubt, but not a violation of the SEERA
overall. Accordingly, the charge is dismssed.

PROPOSED ORDER

Based upon the foregoing findings of fact, conclusions of
law and the entire record in this matter, unfair practice
charge S-CE-184-S filed by the Association of Attorneys and
Hearing Oficers against the State of California (Departnent of
Personnel Adm nistration) and the conpani on PERB conplaint are
her eby DI SM SSED.

Pursuant to California Adm nistrative Code, title 8,
part 11, section 32305, this Proposed Decision and O der shall
becone final on June 19, 1984, unless a party files a tinely
statenent of exceptions. |n accordance with the rules, the
statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8,
part 11, section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public
Enpl oynent Rel ations Board at its headquarters office in
Sacranmento before the close of business (5:00 p.m) on June 19,
1984, or sent by telegraph or certified United States mail,
postmarked not later than the last day for filing in order to
be tinely filed. See California Adm nistrative Code, title 8,
part 11, section 32135. Any statenent of exceptions and

supporting brief nust be served concurrently with its filing
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upon each party to this proceeding. Proof of service shall be
filed with the Board itself. See California Adm nistrative

Code, title 8, part 111, section 32300 and 32305.

Dated: May 30, 1984
Gary M Gllery
Admini ~“Law Judge
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