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Bef ore Hesse, Chairperson; Porter and Crai b, Menbers.
DECI SI ON AND ORDER

HESSE, Chairperson: Joyce C. Johnston excepts to the"
‘attached decision of the admnistrative |aw judge (ALJ)
di sm ssing her charges that the Departnment of Health Services
viol ated sections 3519(a) and (b) of the State
Enpl oyer - Enpl oyee Rel ati ons Act (SEERA).11 The Departnment of
Health Services excepts to one finding of fact nmade by the ALJ,
but not to the remaining findings or to his conclusions of |aw
The Board has considered the entire record and the proposed
decision in light of the exceptions and briefs, and hereby

adopts the proposed decision and Order as the Decision and

'SEERA is codified at Governnent Code section 3512 et
seg. Unless otherwise indicated, all statutory references
herein are to the Governnment Code.



Order of the Board itself. Accordingly, we DISMSS, in its
entirety, the unfair practice charge in Case No. S CE-246-S.,

Menbers Porter and Craib joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

JOYCE C. JOHNSTON.

Unfair Practice

Charging Party. Case No. S-CE-246-S

V.

PROPOSED DECI S| ON
STATE OF CALI FORNIA (DEPARTMENT OF ) (10/ 23/ 85)
HEALTH SERVI CES).

Respondent .

Appear ances: Loren E. McMaster. Attorney, for

Joyce C. Johnston; Marjory W nston Parker. Deputy Attorne%
General, for the State of California (Department of Healt
Services).

Before Ronald E. Blubaugh, Admnistrative Law Judge.
ROCEDURAL __HI STO

A State-enployed attorney attended a legislative hearing
despite her supervisor's denial of two hours of vacation time
to cover the absence. Followi ng her subsequent grievance about
the denial of vacation time, the attorney was transferred to a
position she considered |less desirable. The question presented
here is whether the transfer was an unlawful retaliation for
the protected filing of the grievance.

The charge which commenced this action was filed on
March 12, 1985. by Joyce C. Johnston. As originally filed, the
charge named Ri chard H. Koppes, deputy director of the
Department of Health, as Respondent. The Public Employment

This Board agent decision has been appeal ed to

the Board itself and is not final. Qnlytothe
extent the Board itself adopts this decision and
rationalenay it be cited as precedent.




Rel ati ons Board (hereafter PERB) subsequently identified the
Respondent as State of California (Department of Personne

Adm ni stration) in the conplaint which was issued on April 17.
1985. The identity of the Respondent was changed by
stipulation at the hearing to State of California (Departnent
of Health Services).

The conplaint alleges that by filing a grievance on
Septenber 10. 1984, the Charging Party engaged in conduct
protected under the State Enployer-Enpl oyee Rel ati ons Act
(hereafter SEERA). By subsequently abolishing Ms. Johnston's
position as lead counsel and transferring her to another
position, the conplaint alleges, the State retaliated agai nst
Ms. Johnston for engaging in protected conduct. This action,

the conplaint continues, violated SEERA subsections 3519(a)

and (b)."*

'Unl ess otherwise indicated, all references are to the
Governnent Code. The State Enpl oyer- Enpl oyee Rel ations Act is
found at section 3512 et seq. |In relevant part, section 3519
provi des as foll ows:

It shall be unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.



The State answered the charge on May 14, 1985. denying the
key allegations in the conplaint and denying that it had
violated the SEERA. The State also raised several affirmative
def enses, including a contention that there was no nexus
between Ms. Johnston's protected conduct and the actions
affecting her job. In addition, the State alleged that the
decision to place Ms. Johnston in a different position was
notivated by legitimte business reasons and that in any event,
the change did not anmount to an adverse action.

A hearing was conducted in Sacranento on August 26 and 27,
1985. The parties filed sinultaneous briefs on Septenber 23,
1985, on which date the matter was subnmitted for decision.

ElLNDI NGS OF FACT

The Departnent of Health Services (Departnent) is a unit of
State government which adm nisters sonme 200 health-rel ated
prograns. Anong these are Medi-Cal, which funds health care
for |l owinconme persons, and prograns involving famly planning,
genetic diseases and toxic chemcals. The Departnent is
included within the definition of "State enployer" under SEERA.

The events at issue took place within the Departnent's
Ofice of Legal Services. During the relevant period, the
| egal office was divided into five units: The Preventive
Heal th Section, the Medi-Cal Policy Section, the Audits and
| nvestigations Section, the Toxics and Environnental Health

Section and the Admi nistrative Appeal s Section.



Joyce C. Johnston, the Charging Party, was enployed by the
Departnent in May 1980. She went to the Departnent at the
urging of Robert Tousignant. an assistant chief counsel, who
had worked with her in another State departnent while she was a
legal intern. M. Tousignant becane her supervisor at the
Departnent of Health Services where she started as an entry
| evel attorney. As an attorney. Ms. Johnston held a job within
State enpl oyee bargaining unit no. 2, which includes attorneys
and hearing officers. Even though Ms. Johnston was a |ead
attorney during the relevant period and supervised the work of
ot hers, she was not excluded fromthe bargaining unit as being
managenment, supervisory or confidential

Ms. Johnston received rapid pronotions follow ng her
enpl oynent with the Departnent. She was admtted to the State
Bar in 1977 and before the end of 1983 she already had attained
the position of Staff Counsel [11, the highest rank-and-file
job for attorneys within the Departnent. Ms. Johnston has
received a series of highly favorable eval uations throughout
her career with the Departnment. In January 1982. she was rated
as "outstanding" in every category for her final probationary
report as a Staff Counsel 1. On the narrative portion of the
eval uation form her supervisor, Robert Tousignant, described
her as "one of the outstanding attorneys in the office" who in
"a relatively short tine . . . has devel oped a thorough

know edge of departnent prograns and office practices.”



I n Decenber 1982, M. Tousignant gave Ms. Johnston a
favorabl e appraisal in a pronotional examnation for the
position of Staff Counsel 111. He described her variously as
"extrenmely capable in the area of work managenent," "obviously
concerned about the needs of the departnent, her clients and
the office.” a person who "effectively presents ideas both
orally and in witing," who "wites clearly and persuasively,"
whose work is "well-organized and logically presented.”

M . Tousignant described Ms. Johnston as "anong the nost
creative and independent attorneys in the office”™ wth

"anal ytical skill [that] is unsurpassed” who identifies
"publicly sensitive issues and responds to such issues in a
consistently proper manner." He wote that Ms. Johnston "has
no difficulty in getting along with people in any context"” and
said that she "gets along well with co-workers, program staff
and departnent managenent at all levels.” M. Tousignant wote
that Ms. Johnston "readily accepts the viewpoints of others on
nost issues" and that "even on issues that she feels strongly
about, Joyce has developed a tolerance for the views of others.”

M. Tousignant was joined by the Departnment’'s chief
counsel, Richard H Koppes, in such high appraisals of
Ms. Johnston's work. In a July 1983 nenorandumurging the
pronotion of Ms. Johnston and several other attorneys,

M . Koppes praised Ms. Johnston's work as a |ead attorney,

supervising the work of others. He wote that she had "an



efficient and common sense approach to dealing with the
departnment's |egal problens” and that she has "excell ent
witing skills and ability to quickly grasp and anal yze an
issue.” In August 1983, M. Koppes appended to a standard
certification for salary adjustnent that Ms. Johnston "nore
than" met the level of work expected and that he "highly"
recormended her for a nerit salary adjustnent.

Such praise-filled evaluations of Ms. Johnston's work from
both M. Tousignant and M. Koppes continued through the spring
of 1984. There are no criticisns of her performance in the
record which were witten prior to the controversy over her
attendance at the legislative hearing. By the fall of 1984.
when the present dispute arose. Ms. Johnston had been in the
| egal office for four years, had risen to the highest
rank-and-file class available, reviewed the work of five to six
attorneys and was considered by her supervisors to be one of
the Departnment's nost skillful |awers.

The | egislative hearing which gave rise to the present
di spute was conducted by the Senate Health and Human Servi ces
Commttee on Septenber 11, 1984. The hearing was schedul ed by
its chair. Senator Di ane Watson, to take testinony about
proposed Departnent changes in State fam |y planning
contracts. The Departnment enters contracts with sone 140 to
170 organi zations and institutions to provide famly planning

assi stance to California residents. The adm ni stration desired



to change those contracts for the 1983-84 fiscal year to ensure
that no State noney would be spent on abortion. There were
sone delays in issuing the contracts because of the changes and
sone | egislators, including Senator Watson, were upset about
both the delays and the nature of the proposed changes.

Senat or Watson had attenpted unsuccessfully to subpoena the
director of the Department to conpel attendance at the

hearing. The subject of the hearing had become highly visible
and there was extensive news reporting about it throughout
California.

Because of the charged atnosphere, the Departnent wanted to
restrict the nunber of staff nmenbers who would attend the
hearing. The Departnent director and nmenbers of the executive
staff were fearful that legislators mght try to call staff
menbers fromthe audience to testify at the hearing. The
Department wanted to avoid such an eventuality by limting
enpl oyee attendance. M. Koppes testified that the Departnent
director was "very concerned about just who m ght be sumoned
up there."

The forthcom ng legislative hearing was a subject of
di scussion within the Departnment. During lunch on Septenber 7,
Ms. Johnston nentioned to her supervisor. M. Tousignhant, that
she thought the hearing would be interesting and she would Iike
to attend. However, fromthat first nmention of interest by

Ms. Johnston. M. Tousignant discouraged the idea. He told her



that it would not be prudent for her to attend and that he did
not think she should do it. She told himthat she was
consi dering the subm ssion of a vacation absence form but

M. Tousignant was negative about her even nmaking a request.

Ms. Johnston quoted himas telling her. "if you told ne what it
was for. 1'd deny it." M. Tousignant did not contradict this
t esti nony.

The then-existing Departnent policy on |egislative contacts
contai ned no prohibition against enployee attendance at
| egi sl ative hearings on an enployee's own tine. Indeed, the
policy specifically permtted enployees to testify before the
Legislature as private citizens.

Departnment policy on vacations existing at the tine of the
hearing |ikew se contained no restriction that would have
prevented Ms. Johnston fromusing vacation tine to attend the
| egi sl ative hearing. There was no policy prohibiting
enpl oyees from taking vacation in an increnent as snall as two
hours. There was no polfcy restricting what an enpl oyee coul d
do during his or her vacation and the Departnent did not have a
practice of reviewi ng the purpose for which an enpl oyee
requested a vacation. No witness at the hearing could recal
any previous situation where a vacation request by an attorney
had been deni ed, although enpl oyees have been requested to

change dates because of workload pressures.



On Septenber 10, 1984. Ms. Johnston conpl eted the
Departnent's standard absence notice. She requested to be
absent the entire norning of Septenber 11 for "persona
busi ness (vacation)." Ms. Johnston testified that as soon as
M . Tousignant saw the vacation slip in her hand, he began to
say. "No. no. no." She testified that she asked hi mwhy she
shoul d not make the request and he responded that, "You don't
have any business being there." She responded that what she
did during vacation was her own business to which
M. Tousignant responded that the Departnent could always deny
a vacation for "press of business.”

Ei ther when he first saw the vacation request or at a later
time prior to the hearing the next day. M. Tousignant told
Ms. Johnston that he would be conducting interviews on
Septenber 1. He said that because he woul d be busy he wanted
her to be in charge during the tine he was interviewing. The
interviews were conducted in M. Tousignant's office and he did
not |eave the office during them

At the time M. Tousignant first rejected Ms. Johnston's
request for two hours of vacation, he told her that although he
was declining the request she could appeal to M. Koppes.

Ms. Johnston immediately filed an appeal with M. Koppes. 1In a
note, she advised M. Koppes that she wished to attend a
| egi slative hearing as a private citizen on her own tine. She

prom sed that she would not participate in the hearing or



identify herself as a Departnent enployee but would nerely
observe. She requested to take off two hours of vacation and
offered to make up the tine by |engthening her work shift if
necessary.
Ms. Johnston took the note to M. Koppes' office and left
it wth his secretary in the early afternoon on Septenber 10.
M . Koppes did not see the request until after 5:00 p. m
because he had been neeting all day with the Departnment's
executive staff to make plans for the |egislative hearing.
When M. Koppes' secretary handed himthe note, she told him
that. "Bob refuses to deal with this." M. Koppes understood
the remark to nean that M. Tousignant had not taken action on
the vacation request and his initial focus was on why
Ms. Johnston's imedi ate supervisor had side-stepped the
request. He called but was unable to reach M. Tousi gnant who
had left for the day.
M . Koppes responded to the request by witing on the
absence form that he,
| woul d prefer that you not attend [the]
hearlng and that you report to work as usual
unl ess you have an illness or energency to
attend to.
He gave the note to his secretary who placed it in
M. Tousignant's conmmuni cati ons basket.

Ms. Johnston, neanwhile, was concerned that by late in the

afternoon she still had not received a response to her vacation

10



request. At 5:20 p.m. she went to M. Koppes' office. As she
stood at the door his secretary announced her arrival.
Ms. Johnston testified that M. Koppes never |ooked up fromhis
desk and before she could say anything he stated sinply, "the
answer is no." She asked whether he knew the question and
after sone brief verbal sparring between them M. Koppes
stated that he already had sent the answer back to
M . Tousignant. She asked what he had witten to
M . Tousignant and he responded that he "would prefer” that she
not attend the hearing. She excused herself and went to
M. Tousignant's office to search for the witten response.
She found it on M. Tousignant's desk. |

At honme that evening. Ms. Johnston decided that she wanted
to attend the legislative hearing despite M. Koppes' statenent
of preference. She wote another note to himstating that she
understood his position as a statenent of preference that she
not attend the legislative hearing but that he was |eaving the
ultimate decision up to her. She prom sed that her attendance
at the hearing would not cause "enbarrassnment to you or to the
adm ni stration.” However, she continued, if she had
msinterpreted his position and he planned to di sapprove her
request for two hours of vacation, then she wanted "to know the
reason for such disapproval, and you may consider this as a
grievance regarding the denial of the requested two hours’

vacation tinme."

11



The next norning Ms. Johnston delivered her nenorandum to
M . Koppes' office and gave a copy to M. Tousignant. After he
read the docunent. M. Tousignant went to Ms. Johnston's office
and enphasi zed to her that he had denied her request for
vacation. He told her "it was inappropriate for her as an
attorney for the Departnent to attend a hearing related to
matters that she had worked on." M. Tousignant testified that
he al so,

. . . told her that | thought it as
potentially enbarrassing to the Depart nent
and to Rich to have her there because her
views on the issues related to the hearing
were well known and it was clear that she
wasn't representing the Departnment at the
heari ng.

Ms. Johnston's second note was sitting on M. Koppes' desk
when he arrived at work on the norning of Septenber 11. \Wen
he saw the note he sent it to M. Tousignant with the
instruction to "Please handle this matter." He also wote, "I
repeat ny preference that she not attend [the] hearing.”

M . Koppes testified that he read Ms. Johnston's note "very
qui ckly" and did not notice the statenment that he should
consider the neno a grievance if he chose to deny her request
for two hours of vacation.

Once he received M. Koppes' note, M. Tousignant went to
Ms. Johnston and stated that the note neant that she had been

denied perm ssion to take two hours of vacation. Ms. Johnston

asked the reason for the denial and, she testified.

12



M. Tousi gnant responded, "press of business." This was
explained to be the interview process which would keep

M. Tousignant tied up in his office throughout the day.

Ms. Johnston replied that she had requested the grievance to be
resol ved before 10:00 a.m but M. Tousignant stated that he
bel i eved he had five days to respond and that he woul d check
with the Departnment's |abor relations office.

Just before 10:00 a.m on Septenber 11. 1984. Ms. Johnston
made arrangenments with two other attorneys to be in charge of
the office in her absence, wote a note to M. Tousighant and
left for the hearing. |In her note she advised M. Tousignant
whi ch attorneys would be in charge, told himthat she was going
to the hearing and when she would return. She arrived at the
hearing just as it was about to comence. She entered through
a side door and was inmedi ately observed by M. Koppes and
other representatives fromthe Departnent. She was offered a
seat with the group fromthe Departnent but she declined and
sat several rows behind them Ms. Johnston brought only a pen
and witing nmaterials with her. She did not testify and did
nothing to call attention to herself. The hearing lasted unti
about 12:30 p.m at which time Ms. Johnston returned to worKk.

That afternoon. M. Koppes went to Ms. Johnston's office
but departed w thout speaki ng when he saw that she had a

visitor. Ms. Johnston returned the visit later in the day and
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left a note that she was avail able. However, M. Koppes did
not attenpt again to contact her.

| nedi ately after returning to the office upon conpletion
of the hearing. M. Koppes went to M. Tousignant and told him
to relieve Ms. Johnston fromher duties as a |lead attorney.
This meant that she no |onger would be review ng the work of
ot her attorneys and would be responsible only for her own
work. At the PERB hearing. M. Tousignant was asked if the
renoval of the designation of |ead attorney was because
Ms. Johnston attended the hearing. He responded: "That was
the. sure, that was a reason.” Wen asked if the renoval was
because of her attendance at the hearing. M. Koppes
responded: "Well, that was one reason. There were others."”

On Septenber 14. M. Tousignant went to lunch with
Ms. Johnston. On the way to the restaurant he told her that
M. Koppes had directed the reorgani zation of the office to do
away with the position of lead attorney. He also told her that
it was indiscreet of her to attend the hearing and that it was
unlikely but not inpossible there would be adverse disciplinary
action against her. M. Tousignant said that he personally had
been angered by her attendance at the hearing but that he had
cool ed. However. Ms. Johnston testified, M. Tousignant told
her that M. Koppes had been "livid and poundi ng on the desk"

and had not cooled. M. Koppes testified that he had not
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pounded on the desk and M. Tousignant denied that he had told
Ms. Johnston that M. Koppes had pounded on the desk.

Later on Septenber 14. M. 'Tousignént nmet with Ms. Johnston
in an informal grievance neeting. The Departnment's | abor
relations office had told M. Tousignant to treat
Ms. Johnston's Septenber 11 note as a grievance. The neeting
was within the tinme deadlines set out in the contract between
the State and the Association of California State Attorneys and
Adm ni strative Law Judges, the exclusive representative of
enpl oyees in bargaining unit no. 2. During the neeting,

M. Tousignant told Ms. Johnston that he believed the
Departnent had the right to prohibit attorneys from attendi ng

| egi sl ative hearings concerning matters they had worked on. He
focused on the political enbarrassnent to the Departnent for
Ms. Johnston to be at the hearing. The tw agreed that the
matter could not be resolved at the informal |Ievel.

Foll owi ng the neeting. M. Tousignant prepared a nenorandum
to the staff explaining the reorgani zation which would renove
Ms. Johnston fromthe position of lead attorney. Ms. Johnston
requested that M. Tousignant not send out the neno until she
had a chance to speak with M. Koppes because once the neno
becanme public there would be no possibility of turning back.
Despite her request, the neno was distributed to enpl oyees on
Septenber 17. The change was justified in the nmeno as a step

to "increase the efficiency of the section by elimnating
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duplicate review of sone assignments and by enabling Joyce to
work on additional assignments.” The nmeno al so expl ained that
the existing procedure had isolated M. Tousignant from "a
significant part of the section's work." In the future, he
wrote, all work assignnments should be sent to himfor review
M . Koppes was on business in Washington during the week of
Septenber 17 and M. Tousignant was the acting chief counsel.
On Septenber 18. M. Tousignant met with the other assistant
chief counsels to tell them about the problemw th
Joyce Johnston and to solicit their suggestions for how to dea
with the situation. M. Tousignant testified that at the
conclusion of the nmeeting there was a consensus that
Ms. Johnston should be transferred to the "appeals section.”
al so known as the Audits and Investigations Section. I n that
section, attorneys act as advocgtes for the Departnent at
heal th care provider reinburseneﬁt heari ngs. Attorneys working
in the section are subject to frequent travel and sone consider
the section an undesirabl e assignnent.
M . Koppes returned from Washi ngton on Septenber 24 and he
nmet with the assistant general counsels on Septenber 27 to
di scuss the Johnston situation. Wen he convened the neeting,
he told the assistant counsels that he wi shed to discuss a
nunber of incidents involving Ms. Johnston including her
attendance at the hearing. M. Koppes testified that his

original plan was to keep Ms. Johnston in the Preventive Health
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Section but to isolate her fromthe issues of famly planning,
abortion and nursing hones. M. Tousignant objected to that
proposal saying it would be disruptive and that he woul d have
difficulty supervising her under the situation. The counse

di scussed the various sections into which Ms. Johnston m ght be
transferred and ultimately agreed that the best place would be
the Medi-Cal Policy Section.

M. Koppes notified Ms. Johnston on Septenber 28 that he
wanted to neet with her on Cctober 3. The purpose of the
nmeeting was to discuss office work assignnments. Prior to the
neeting. Ms. Johnston advised M. Tousignant that she would be
bringing her attorney, Loren McMaster. with her to the
nmeeting. After conferring wth M. Koppes. M. Tousignant
advi sed Ms. Johnston that M. Koppes was "not anxious"” to have
an attorney attend the neeting. M. Tousignant told
Ms. Johnston that the subject was to be office organization and
that a discussion about that subject would not occur if
Ms. Johnston appeared with her attorney. She insisted that she
wanted an attorney to acconpany her to the neeting.

M . Tousignant responded that if an attorney appeared with her
then the neeting would be on "her agenda."” Ms. Johnston
replied that she would take the neeting any way she coul d get
it.

On Cctober 2, 1984, Ms. Johnston filed a witten grievance

about the denial of her request to take two hours of vacation

17



time on Septenber 11. In the grievance she charged that the
request was either inproperly disapproved because of her desire
to attend the legislative hearing or approved by the chief
counsel and later disapproved by the assistant chief counsel.
As a renedy she requested a determi nation that the request
either was granted or inproperly denied, a clarification of the
of fice rules about such requests, and the renoval from her
nonthly work report of a notation by M. Tousignant that she
had been absent wi thout |eave for two hours on Septenber 11.
The absence w thout |eave designation on the formwould nean
that she woul d be docked for two hours of pay.

Ms. Johnston said that she filed the request on Cctober 2
because that was the last day under the contract that she could
file the grievance in a tinely manner. She said she waited
until the last day because she had been hoping to resolve the
di spute informally. Wen it becane apparent that she woul d not
reach an informal resolution prior to the deadline, she
testified, she filed the formal, witten grievance.

The Cctober 3 neeting was attended by M. Koppes,

M. Tousignant. Ms. Johnston and M. MMaster. her attorney.
At the start of the nmeeting, M. Koppes said to Ms. Johnston
and M. MMster, "It's your neeting, go ahead." M. MMaster
stated that he hoped to help the parties resolve their
differences and not to nmake the situation worse. He said that

the neeting was a grievance neeting and he hoped that the
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di spute could be worked out informally. To these comments,

M . Koppes said nothing. M. MMaster tried to draw M. Koppes

into a discussion about the dispute but M. Koppes would not

speak. He refused to answer questions. He only listened.
Toward the end of the neeting, M. MMaster stated that if

the dispute could not be resolved at the neeting, Ms. Johnston

woul d have no alternative but to pursue whatever other renedies

she had available. At this M. Koppes urged Ms. Johnston "to
exercise all of your rights, and |I intend to exercise mne."
M. MMster replied that the comment sounded like a threat.
M . Koppes did not respond. Then M. Koppes indicated that the
nmeeting was over and he told M. MMaster that he intended to
meet with Ms. Johnston afterwards. M. MMaster said he could
not prevent that but it would not be appropriate for M. Koppes
to discuss the grievance or to take any action agai nst
Ms. Johnston at the subsequent neeting. M. Koppes stated that
he intended only to discuss work assignnents.

M. MMster left the building and Ms. Johnston was told to
report to M. Koppes' office at 11:15 a.m At the neeting,
M . Koppes told Ms. Johnston that the nmanagenent team believed

that her skills could best be used in the Medi-Cal Section.

Ms. Johnston replied with a quip that she thought the transfer

woul d be to M. Lockett's secti on, referring to WIlIliam Lockett
who supervised the admnistrative |aw judges. M. Koppes

replied that it could have been to M. Qutright's section which
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woul d have been worse with the travel and all. Janes Cutright
was in charge of the Audits and Investigations Section.

M . Koppes asked Ms. Johnston if it was clear that she had
been transferred. She said that it was clear and asked for a
reason. M. Koppes responded, "The reasons are your conduct."
She asked how her conduct had changed since the "glow ng
reports" she had received the nonth before. M. Koppes
identified her "actions designed to enbarrass the Departnent
and the adm nistration.”" She asked himto be specific but he
said no nore. Ms. Johnston was transferred effective
October 15 to the Medi-Cal Section. The transfer was announced
in an Cctober 10 menmo from M. Koppes to the staff.

On Cctober 15, 1985. Ms. Johnston filed an enpl oyee
conpl ai nt about the denial of her request for vacation on
Septenber 11 and the subsequent actions taken against her. A
conplaint, as distinguished froma grievance, involves an
alleged violation of a witten departnental rule. The highest
| evel of appeal for a conplaint is to the Departnent head.

The Departnent offers a series of justifications for the
renmoval of Ms. Johnston fromthe lead attorney position and her
transfer fromPreventive Health to Medi-Cal. M. Koppes
testified that by her appearance at the |egislative hearing and
other acts, Ms. Johnston caused a loss of confidence in her by
Departnental clients. M. Tousignant described Ms. Johnston's

attendance at the hearing as "putting her personal interests
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ahead of her client's interests.” M. Tousignant said that

Ms. Johnston's attendance at the hearing "nmade it extrenely
difficult to have her work closely with the famly planning
program"” He said he had a "lack of confidence in her ability
to deal discreetly with famly planning issues and . . . was
not anxi ous to organize the section in a way so that work of
one of the client organizations that we deal with would need to
be done in secret.”

O her justifications advanced by M. Koppes, both in his
answer to Ms. Johnston's enpl oyee conplaint, and on the w tness
stand include what becanme known as the PKU incident.

Ms. Johnston's expressions of political beliefs in the office.

Ms. Johnston's role in negotiations over sone nursing hone

| egislation. Ms. Johnston's role in negotiations over problens
at the San Francisco General Hospital, and the di sappearance of
any further need for |ead attorneys.

The PKU incident occurred during the nonth of Novenber
1983. Phenyl ketourea (PKU) is a progressive disorder which can
result in serious and irreversible brain damage in children if
not controlled by diet. Babies are routinely given blood tests
shortly after birth to identify the potential existence of the
di sease. The case that gave rise to the criticismof
Ms. Johnston involved an Orange County child whose blood test
was inconclusive. The child s parents had refused to allow a

repeat blood test, reportedly on religious beliefs.
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Ms. Johnston was asked to review a draft of correspondence to
the parents encouraging themto permt the second blood test.
After reading the materials on the case. Ms. Johnston
rai sed the question of whether the parents mght be guilty of

the crinme of child endangernent. She suggested that their
action be reported to |aw enforcenent agencies in Orange
County. After several days of discussions anong Depart nent

adm nistrators. Ms. Johnston was advised that Depart nent
officials had concluded it was not yet appropriate to refer the
matter to |law enforcenent. She was directed to prepare a
stronger letter to the parents, urging their consent to the
second bl ood test.

The next day. Ms. Johnston tel ephoned the office of the
Orange County District Attorney and reported the information
she had about the potential crimnal activity. Ms. Johnston
made the tel ephone call from her hone and advised the District
Attorney's office she was reporting the incident as an
i ndi vidual. She subsequently informed both M. Tousignant and
M . Koppes of the action she had taken. Ms. Johnston told her
supervisors that she had researched her legal and ethica
obligations under the situation and concluded that neither the
attorney-client privilege nor confidentiality rules regarding
medi cal information relieved her of the duty to report the

suspected cri ne.

22



M. Koppes testified that given the religious convictions
of the parents, he and other attorneys in the Departnment did
not believe that the parents' objection to testing could be
considered a crinme. He said the consensus within the
Department was to send the parents a letter and approach the
case "one step at a tine." He said he was concerned that
Ms. Johnston had used information gained in the attorney-client
rel ati onship. He said he challenged her action on this ground
but was unable to reach an agreenent w th her about her action.

The PKU incident was not mentioned in an evaluation
Ms. Johnston received on April 2. 1984. She was marked
"outstanding” in every rating classification and she was
specifically praised by M. Tousignant for earning "the respect
and trust of your co-workers and supervisor."” To this conment
M . Koppes appended the remark, "excellent and well|l deserved
report."

Regardi ng the expression of political opinions. M. Koppes
testified that he had received conplaints from enpl oyees ébout
Ms. Johnston's "strong, vocal, w dely announced beliefs.” He
testified that the enployees "either felt intimdated, or
upset, or pressed, or whatever, offended by the remarks." He
said she also posted political comentaries on her office door
and circul ated newspaper articles. He asked M. Tousignant to
counsel Ms. Johnston about such expressions of opinion in the

wor k pl ace.
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M. Tousignant nmet with Ms. Johnston sonetine prior to
April 1984 and asked her not to talk so nuch in the conmon area
of the office about political matters. M. Koppes testified
that by April 1984 he was satisfied that she had nade progress
in controlling her expressions of opinion. He said that after
t hat conversation, "she seened to have gotten . . . her views

under control." The evidence also establishes that
Ms. Johnston was not alone in placing editorial cartoons on her
door or in circulating articles about political subjects.
These practices were rather common and M. Koppes hinself
circulated articles about the issue of abortion.

M . Koppes also cited tw situations in which he was
advi sed by persons outside of the Departnent that Ms. Johnston
had been difficult during negotiations. |In early 1984, sone
l'i censing problens devel oped at San Francisco CGeneral Hospital
that were sufficiently serious that the State could have closed
the hospital. Because of the inportance of the hospital, the
Departnment director did not want to take that step, so
Ms. Johnston and a chief deputy were assigned to negotiate
about desired changes. M. Koppes testified that it was
reported to himthat Ms. Johnston did not believe negotiations
were appropriate and that the hospital should have been
cl osed. However. M. Koppes never conplained to Ms. Johnston

about this position she supposedly had taken.
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Moreover, in Ms. Johnston's April 2, 1984, eval uation.

M. Tousignant specifically cited her work in the San Francisco
General Hospital negotiations as an exanple of her handling of

a difficult case "in a tinely and expert manner." He testified
that he had not heard about the criticismat the tine he wote

t he eval uati on.

The other situation in which Ms. Johnston was accused of
being difficult in negotiations involved |egislation pertaining
to nursing homes. In August and Septenber 1984. the Depart nent
had been directed by the Governor's Ofice to explore every
possi bl e method of reaching a |egislative conprom se over sone
nursing reformbills. M. Johnston was one of the senior
attorneys working in the area of nursing hone licensing and she
was assigned to work on the negotiations toward a conproni se.
For various reasons, the negotiations did not produce a
conprom se. In Septenber 1984. M. Koppes was advised by a
| obbyi st from the nursing hone industry that "Ms. Johnston had
not been very hel pful in negotiations.”

In justification for renmoval of Ms. Johnston fromthe |ead
attorney position. M. Koppes contended that |ead attorneys
were no |longer needed in the Departnment. He testified that at
one tinme the Departnent's l|legal staff was nmuch |arger and each
assi stant chief counsel had responsibility for sone 12 to 13
attorneys. At that time, he said, lead attorneys were

necessary to assist in the supervision of a portion of the work
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force in each section. Wen the legal office was nmade snall er,
he continued, the assistant chief counsels could carry out the
supervi sory responsibilities w thout the assistance of |ead
attorneys.

Gradual ly, nost of the lead attorney positions were
elimnated. Utimtely, the Preventive Health Section was the
only unit which continued to have a lead attorney position.

M. Tousignant had conplained to M. Koppes that he did not
have enough work to keep him busy but he rejected the
elimnation of the lead attorney position held by Ms. Johnston
because of his friendship with her. M. Koppes testified that
the renoval of the position fromMs. Johnston nerely brought
the Preventive Health Section into line with the practice in
the other sections.

Nei ther the renoval of the lead attorney's designation nor
the transfer of Ms. Johnston from Preventive Health to Medi-Ca
caused any |loss of pay. She |likew se did not |ose any other
benefit such as a w ndow office or favorable working conditions,

On October 17. 1984. M. Koppes retroactively granted
Ms. Johnston's request for two hours vacation on Septenber 11.
Her time reporting formwas changed to reflect that she no
| onger would be charged with two hours absence wi thout |eave
for that day. He testified that he restored the lost tine
because he "did not want to be punitive" and "taking away two

hours fromsonmeone, | think, is serious.” |In restoring the
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hours. M. Koppes reviewed his version of the incident but
noted the high quality of work perfornmed by Ms. Johnston and
her willingness to work |ong hours.
LEGAL | SSUE

Did the State by its renoval of Joyce C. Johnston fromthe
position of lead attorney and subsequent transfer of her to
another job thereby retaliate against her for the protected
filing of a grievance?

CONCLUSI ONS OF LAW

State enpl oyees have the protected right.

. to form join, and participate in the
activities of enployee organi zations of
their own choosing for the purpose of
representation on all matters of

enpl oyer - enpl oyee relations.?

It is an unfair practice under subsection 3519(a) for the State

to "inpose . . . reprisals on enployees [or] to discrimnate
agai nst enployees . . . because of their exercise of
[protected] rights.” In an unfair practice case involving

reprisals or discrimnation, the charging party nust nake a
prima facie showing that the enployer's action against the
enpl oyee was notivated by the enployee's participation in

protected conduct. Novato Unified School District (1982) PERB

Deci sion No. 210. adopted for SEERA in State of California

(Departnment of Devel opnental Services) (1982) PERB Deci sion

2SEERA secti on 3515.
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No. 228-S. See also. State of California (Departnent of Parks

and Recreation) (1983) PERB Decision No. 328-S.

To neet its burden of establishing a prima facie case, the
charging party nmust first show that the conduct in which the
enpl oyee engaged was protected and that the enployer had actua
or inputed knowl edge of the enployee's participation in the

protected activity. Mreland Elenentary School District (1982)

PERB Deci sion No. 227. An enployer cannot retaliate against an
enpl oyee for engaging in protected conduct if the enployer does
not even know of the existence of that conduct.

The charging party then nust produce evi dence of unl awf ul
notivation to link the enployer's know edge to the harm which
befell the enployee. Indications of unlawful notivation have
been found in an enployer's: general aninus toward unions,

San Joaquin Delta Community College District (1982) PERB

Deci sion No. 261. disparate treatnment of a union adherent.

State of California (Departnment of Transportation) (1984) PERB

Deci sion No. 459-S, inadequate explanation to enployees of the

action. Covis Unified School District (1984) PERB Deci sion

No. 389, timng of the action. North Sacranmento School District

(1982) PERB Decision No. 264, failure to foll ow usual
procedures, Santa Clara Unified School District (1979) PERB

Deci sion No. 104 and shifting justifications for the action.

State of California (Departnent of Parks and Recreation) (1983)

PERB Deci si on No. 328-S.
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After the charging party has nade a prima facie show ng
sufficient to support an inference of unlawful notive, the
burden shifts to the enployer to prove that its action would
have been the sane despite the protected activity. If the
enployer fails to showthat it was notivated by "a legitimte
operati onal purpose" and the charging party has net its overal
burden of proof, a violation of subsection 3519(a) wll be

found. See generally. Baldwin Park Unified School District

(1982) PERB Deci sion No. 221.

Ms. Johnston contends that she engaged in the protected
conduct of filing a grievance. This action was known to the
State, Ms. Johnston continues, because a copy of the
conditional grievance was given to M. Koppes prior to the tine
she was renoved fromthe lead attorney position. The fornal
grievance was filed on Qctober 2, the day before Ms. Johnston
was transferred fromPreventive Health to Medi-Cal. Therefore,
in both instances, Ms. Johnston argues, the State knew of her
protected conduct prior to the action taken agai nst her.

Ms. Johnston finds evidence of unlawful notivation in the
timng of the State's action, in disparate treatnent, in a
departure from established procedures and standards and in
contradictory and inconsistent justifications for the State's
actions. Ms. Johnston argues that her actions in filing a
grievance and in attending the |legislative hearing are so

conpletely entwined that they cannot be viewed as separate
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matters. Thus, if it is found that the State retaliated
against her for attending the legislative hearing, that in
itself would constitute a retaliation for filing a grievance.
Ms. Johnston argues that the actions are |inked because the
timng involved nade it inpossible for her to follow the nornma
maxi m of "obey now and grieve later.” Had she not attended the
| egi slative hearing. Ms. Johnston continues, no |later renedy
fromthe grievance could have redressed the injury. Thus, she
argues, pursuing the grievance and attending the hearing are

i ndi vi si bl e.

The State nmounts a variety of defenses. Initially, the
State argues that as of the time Ms. Johnston was relieved of
the lead attorney function and transferred to Medi-Cal she had
not exercised any protected rights. The State rejects the
contention that the handwitten note given by Ms. Johnston to
M . Koppes on Septenber 10 qualifies as the filing of a
gri evance under the contract. The State argues that
Ms. Johnston did not file a contractual grievance unti
October 2. 1984. and as of that date the decisions to relieve
her fromthe lead attorney position and to transfer her to
Medi - Cal had been |ong made.

Al ternatively, the State continues, both decisions were
made wi t hout knowl edge by the chief counsel of any grievance by
Ms. Johnston. The State contends that M. Koppes did not

recogni ze the Septenber 10 note to himas a grievance and
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because both decisions affecting Ms. Johnston were made prior
to Cctober 2, they were made wi thout M. Koppes' know edge of
protected conduct even if the Septenber 10 note be deened as a
gri evance.

The State next argues that Ms. Johnston's renoval fromthe
lead attorney position and reassignment to Medi-Cal were based
upon valid business reasons and were not in response to the
filing of a grievance. The State contends that the elimnation
of the lead attorney function was due to a staff reorganization
unrel ated to Ms. Johnston's conduct. The transfer, the State
urges, was conpelled by Ms. Johnston's lack of professionalism

Finally, the State contends, the renoval of the |ead
attorney position and the transfer of Ms. Johnston to the
Medi - Cal section caused no adverse consequences. The State
argues that Ms. Johnston incurred no |oss of pay or other
tangi bl e benefit and the manner of the State's actions was such
as to preclude even the possibility of enbarrassnent.

It is concluded initially that Ms. Johnston had
participated in protected activity prior to the time she was
renmoved from her position as lead attorney and |ater
transferred to the Medi-Cal section. Before her renoval from
the lead attorney position, Ms. Johnston had advised M. Koppes
that her Septenber 11 comuni cation to him should be consi dered
a grievance if her request for two hours of vacation were

deni ed. Before her transfer to the Medi-Cal Section,
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Ms. Johnston had witten both the Septenber 11 conmunication
and had filed a formal grievance on Cctober 2. The filing of
gri evances pursuant to a negotiated contract is a protected
right. North Sacranmento School District (1982) PERB Deci sion
No. 264.

The State's argument that the Septenber 11 commrunication
cannot be considered as the filing of a grievance was wai ved
long ago. Ms. Johnston's Septenber 11 note to M. Koppes was
referred by himto M. Tousignant, Ms. Johnston's imedi ate
supervisor. On the advice of the Departnent's |abor relations
of fice. M. Tousignant accorded face value to Ms. Johnston's
description of the note as a grievance. He net with her and
responded to her request within five days as is required under
the State's contract with the Association of California State
Attorneys and Adm nistrative Law Judges. The State treated
Ms. Johnston's communi cation as a grievance at the tine it was
filed. There is no justification for the State's effort here
to retreat fromwhat it earlier acknow edged to be a grievance.

There likewise is no question that Ms. Johnston's
supervi sors knew of her grievance prior both to the renoval of
Ms. Johnston fromthe lead attorney's position and her
transfer. The St éte argues that although M. Koppes received
Ms. Johnston's Septenber 11 commrunication prior to transferring
her fromthe lead attorney's position, he did not read the

docunent. M. Koppes' testinony that he did not read the
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docunment is hard to accept. As Ms. Johnston argues in her
brief, "it is difficult to believe that a Departmental chi ef
counsel would not at |east scan a docunent handed to him by an
enpl oyee on a subject which the chief counsel admttedly had
very strong feelings.” M. Koppes' testinony on this point is
not credited.

The key question in this case is one of notivation. The
Charging Party contends that her renmoval from the position of
| ead attorney and subsequent transfer were notivated by a
desire to retaliate against her for the filing of grievances.
The evidence nuch nore strongly suggests that she |ost her |ead
counsel position and was transferred in retaliation for
attending the legislative hearing. The filing of a grievance
was irrelevant to these actions.

The entire flow of events links the notivation for the
actions against Ms. Johnston to her attendance at the hearing.
M . Koppes directed that Ms. Johnston be renmoved from her |ead
attorney position imediately after he returned fromthe
| egi slative hearing on Septenber 11. He did not give that
instruction earlier that norning when he received
Ms. Johnston's note advising himthat she would grieve the
denial of the two hours of vacation. The proximty of his
action to his return fromthe |egislative hearing suggests that
he was acting in response to her presence at the hearing. This

conclusion is bolstered by Ms. Johnston's own testinony that
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she had been advised that M. Koppes was "livid and poundi ng on
the desk.” The reason for this anger, according to what
Ms. Johnspon was advi sed, was her attendance at the hearing.
It was not her filing of a grievance.
Simlarly, according to the uncontested testinony of three
Wi tnesses, the decision to transfer Ms. Johnston to the
Medi - Cal Section was nade at a staff neeting on Septenber 27.
It was not until after the Departnent had schedul ed a neeting
with Ms. Johnston to advise her of the decision that she even
filed her formal, witten grievance. Thus, because the filing
of the witten grievance was nade after the decision to
transfer Ms. Johnston, it is apparent that the witten
grievance could not have been a factor in the transfer decision.
The strongest evidence of retaliatory intent was the
anbi guous statenent of M. Koppes near the end of the Cctober 3
neeting attended by M. MMster and Ms. Johnston. After
M. MMaster stated that if the matter could not be resol ved
informally. Ms. Johnston would have to pursue other avail able
renmedi es. M. Koppes replied that Ms. Johnston should exercise
her rights because he intended to exercise his. Wiile the
statenment suggests retaliation, there is no way to discern an
intent to retaliate for filing grievances. |ndeed, the
statement could just as easily be understood as a tip that he
was about to take action against her because of her attendance

at the legislative hearing.
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Ms. Johnston finds evidence of unlawful retaliatory intent
in disparate treatnent and in what she finds to be the State's
departure from established procedures and inconsistent and
contradictory justifications for its actions. The Charging
Party explains the case for disparate treatnent by observing
that "no other enployee in Health Services has suffered the
i gnomi ny of having the designation of |ead attorney taken away
and transferred to another unit against his or her wishes." In
addition, she argues, no one else had previously been denied a
t wo- hour vacation request.

In proving unlawful notivation through disparate treatnent,
a charging party first nust show that other persons engaged in
conduct simlar to that offered in purported justification for
the enployer's action against the charging party. Then, the
charging party nmust show that the punishnent for the conduct in
whi ch he or she engaged was different from (and typically nore
severe than) that adm nistered to the others. The disparate
treatment thus raises the inference that the enpl oyer's actua
notivation for the action taken against the enpl oyee was the
protected conduct and not the purported reason. See, e.g..

San Joaquin Delta Community College District, supra. PERB

Deci si on No. 261
There is no evidence here that any other attorney in the
Departnent of Health Services ever attended a |egislative

hearing over the express disapproval of a supervisor. Nor is
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there any evidence of any simlar conduct with which

Ms. Johnston's attendance at the |egislative hearing could be
conpared. Under such circunstances, it is not possible to nmake
a case of disparate treatnent.

Ms. Johnston m sses the point entirely with her argunent
that the State departed from established procedures and
standards by not allowng her to attend the |egislative hearing
on her own time. One cannot show inproper notivation in the
subsequent retaliation against Ms. Johnston for attending the
nmeeting by show ng that she should have been granted the
vacation in the first instance. The issue here is not whether
the State acted inproperly in denying her vacation request.

The issue is whether the State acted inproperly in punishing
Ms. Johnston for attending the hearing even though her vacation
request had been deni ed.

Simlarly unpersuasive is Ms. Johnston's contention that
the State departed from established procedures and standards by
ignoring the "practice of not making involuntary transfers of
enpl oyees."” There was no evidence of a "practice" against
involuntary transfers. The evidence shows only that no
attorney other than Ms. Johnston had been transferred
involuntarily at any recent tine. This is not sufficient to
establish a practice against involuntary transfers.

Finally. Ms. Johnston argues that her filing of a grievance

and her attendance at the |egislative hearing are indivisible.
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This contention, too. nust be rejected. The protection under

the North Sacranento |line of cases attaches to the act of

filing a grievance under a negotiated contractual procedure.

It does not attach to the underlying subject of the grievance.
The actions which give rise to a grievance m ght have no
relation to any protected matter. To bring the underlying
actions into the reach of protected conduct through the filing
of a grievance would effectively make all conduct protected.
To make an action protected an enpl oyee would nerely have to
file a grievance about that action. Enployee rights under
SEERA are not so unlimted.

The remai nder of Ms. Johnston's argunents are responses to
the State's effort to show operational necessity for its
actions against Ms. Johnston. The Respondent's burden to show
operational necessity arises only after the Charging Party has
established a prinma facie case of discrimnation. Here, the
Charging Party has failed to establish a prima facie show ng
that the renoval of Ms. Johnston fromthe |ead attorney
position and her subsequent transfer were notivated by
retaliatory intent for the exercise of her protected right to
file grievances. |In the absence of this showing, there is no
need to consider the State's evidence of operational necessity
or Ms. Johnston's argunents in reply.

For these reasons, it is concluded that the renoval of

Ms. Johnston from her lead attorney position and her subsequent
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transfer to the Medi-Cal section were not notivated by a desire
to retaliate against her for the protected filing of

grievances. Accordingly, her charge against the State nust be
di sm ssed.

PROPOSED ORDER
Based upon the foregoing findings of fact and concl usions
of law and the entire record in this matter, unfair practice

charge S-CE-246-S, Joyce C.Johnston v. State of California

(Departnment of Health Services) and the conpani on PERB

conpl aint are hereby DI SM SSED

Pursuant to California Adm nistrative Code, title 8,
part I11. section 32305. this Proposed Decision and Order shal
beconme final on Novenber 12, 1985, unless a party files a
timely statenent of exceptions. In accordance with the rules,
the statenment of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8.
part 11, section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public
Enpl oynent Rel ations Board itself at the headquarters office in
Sacramento before the close of business (5:00 p.m) on
Novenber 12, 1985, or sent by telegraph or certified United
States mail, postrmarked not later than the last day for filing
in order to be tinmely filed. See California Admi nistrative

Code, title 8, part IIl, section 32135. Any statenent of
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exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of

service shall be filed with the Board itself. See California

Adm ni strative Code, title 8, part 11, section 32300 and 32305.

Dat ed: COctober 23, 1985

Ronal d E. Bl ubaugh _
Adm ni strative Law Judge
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