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Bef ore Hesse, Chairperson; Mrgenstern and Burt, Menbers.
DECI SI ON
MORGENSTERN, Menber: This case is before the Public

Enpl oynent Rel ati ons Board (PERB or Board) on appeal of a
dism ssal by a PERB regional attorney. The Charging Party,
California School Enployees Association and its Roseville High
Chapter No. 459 (CSEA), alleges that the Respondent, Roseville
Joint Union H gh School District (District), violated section
3543.5(a), (b) and (c) of the Educational Enploynent Rel ations

Act (EERQJ' by unilaterally transferring bargaining unit work

'EERA is codified at Government Code section 3540 et seq.

Section 3543.5 provides, in pertinent part, as follows:



to prisoners from Fol som Prison and to individuals providing
community service through the Placer County Drunk Driving
Program? The regional attorney dismssed the unfair

practice charge after concluding that the use of free prisoner
| abor was authorized by the parties' collective bargaining
agreenent (Agreenent).

FACTUAL AND PROCEDURAL HI STORY

Specifically, the charge alleges that, on Decenber 15
and 16, 1984, individuals provided by the Placer County Drunk
Driving Program perfornmed duties such as cleaning classroons
and changing light fixtures on District property. It is also
all eged that, on Decenber 20 and 21, 1984, prisoners from

Fol som State Prison performed preparation work for concrete

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.

While the individuals in the latter group are not
l[iterally "prisoners,” for convenience, we will refer to both
groups collectively as prisoners.

CSEA also alleged that the District failed to provide
necessary information concerning the use of the prisoner |abor;
however, the dism ssal of that allegation was not appeal ed.



installation on District property. The District does not deny
these facts but maintains that the work would not have been
done absent the availability of free prisoner |abor, and that,
in any case, the use of such Iabor.félls within its contractua
right to "contract out work."
Article 2 of the Agreenment reads, in pertinent part:
It is understood and agreed that the Board |

retains all of its powers and authority to
direct, manage, and control to the fullest

extent of the law. Included in, but not
l[imted to, those duties and powers are the
exclusive right to: . . . contract out work,

except where prohibited by |aw
In his warning letter of May 23, 1985 to Charging Party, the
regi onal attorney assuned that the use of free prisoner I|abor
represented contracting out as contenplated by Article 2 and
focused only on whether such contracting out was otherw se
prohibited by law. Assum ng for the purpose of analysis that
the subcontracting of janitorial services is prohibited by

Educati on Code section (Ed. Code sec.) 45103,3 the regiona

3This was the conclusion of the Court of Appeal in CSEA v.
WIlits Unified School District (1966) Cal.App.2d 776. Ed. Code
sec. 45103 states that, wth certain enunerated exceptions,
school districts nust enploy persons for positions not requiring
certification, and that such enpl oyees and positions shall be
classified. The WIlits court held that Ed. Code sec. 45103
requires janitors to be classified enployees of the schoo
district and, thus, janitorial work cannot be subcontracted.

The District maintains that the WIllits decision turned on
the principle that school districts could lawfully contract only
as provided by statute, and that this principle was overrul ed by
section 35160 of the Education Code, which was added in 1976.

Ed. Code sec. 35160 states:



attorney cited Arcohe Union School District (1983) PERB Deci sion

No. 360 for the proposition that, since Ed. Code sec. 45103 sets
an "inflexible standard," the subcontracting of janitoria
services is a nonnegotiable preenpted subject. He then

concl uded that, since the subject is outside the scope of
negotiations, there could be no unilateral change. To the
extent that the work was of a nonjanitorial nature, the regional
attorney found that it was expressly authorized by Public

Contracts Code sections 20114 and 20115.%

On and after January 1, 1976, the governing
board of any school district may initiate
and carry on any program activity, or may
ot herwi se act in any manner which is not in
conflict wth or inconsistent with, or
preenpted by, any law and which is not in
conflict wth the purposes for which schoo
districts are established.

iSection 20114 states:

I n each school district, the governing board
may make repairs, alterations, additions, or
pai nting, repainting, or decorating upon
school buildings, repair or build apparatus
or equi pnent, mnake inprovenents on the
school grounds, erect new buil dings, and
perform mai ntenance as defined in Section
20115 by day | abor, or by force account,
whenever the total cost of l[abor on the job
does not exceed seven thousand five hundred
dollars ($7,500), or the total nunber of
hours on the job does not exceed 350 hours,
whi chever is greater, provided that in any
school district having an average daily
attendance of 35,000 or greater, the
governi ng board may, in addition, make
repairs to school buildings, grounds,
apparatus or equi pnent, including painting
or repainting, and perform mai ntenance as
defined in Section 20115, by day |abor or by
force account whenever the total cost of

| abor on the job does not exceed fifteen
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Though CSEA did not fornmally amend its charge, it did
clarify its theory of the case in conmmunications with the
regional attorney. CSEA asserted that its charge alleged a
"transfer" of unit work to other "enployees," not the

“contracting out"” of unit work and, thus, the District's

t housand dollars ($15,000), or the tota
nunber of hours on the job does not exceed
750 hours, whichever is greater.

For purposes of this section, day |abor
shall include the use of maintenance
per sonnel enployed on a pernmanent or
tenporary basis.

Section 20115 states, in pertinent part:

For purposes of Section 20114, "maintenance"
means routine, recurring, and usual work for
the preservation, protection, and keeping of
any publicly owned or publicly operated
facility for its intended purposes in a safe
and continually usable condition for which
it was designed, inproved, constructed,
altered, or repaired. "Facility" neans any
pl ant, building, structure, ground facility,
utility system or real property.

This definition of "maintenance" expressly
includes, but is not limted to: carpentry,
el ectrical, plunbing, glazing, and other
craftwork designed consistent with the
definition set forth above to preserve the
facility in a safe, efficient, and
continually usable condition for which it
was i ntended, including repairs, cleaning,
and ot her operations on nmachinery and other
equi pnent permanently attached to the
building or realty as fixtures.

This definition does not include, anong
other types of work, janitorial or custodial
services and protection of the sort provided
by guards or other security forces.



contractual right to subcontract is inapplicable. 1In his
dism ssal letter of June 26, 1985, the regional attorney relied

on Goleta Union School District (1984) PERB Decision No. 391 in

determ ning that the prisoners were not "enployees" of the
District and, therefore, the use of such workers could not
constitute the "transfer" of unit work. In CGoleta, the Board
held that a particular group of counselors were "enployees"”

of the district, therefore, the transfer of unit work to these
counselors did not fall within the district's contractual right
to contract out.

DI SCUSS| ON

On appeal, CSEA argues that, though the prisoners are not
literally "enployees" of the District, their relationship to the
District "resenbles" that of enployees and, in any case, the
situation is nore akin to a transfer of work to non-unit
enpl oyees than it is to subcontracting. CSEA also argues that,
because the prisoners are not paid for their services, traditiona
indicia of enploynment and subcontracting are of limted val ue.
Further, CSEA argues that the bargain struck between the parties
at the bargaining table did not contenplate the use of unpaid
| abor. Lastly, CSEA naintains that substantial issues of fact

are in dispute, requiring a hearing for their resolution

First, we believe the regional attorney m sapplied the Board's

decision in Arcohe, supra. Finding that a unilateral change is

precl uded because the subcontracting of janitorial work is

prohibited by WIllits and Ed. Code sec. 45103 and, thus, outside



the scope of negotiations, the regional attorney viewed the only
remai ni ng issue as whether the use of free prisoner |abor
constituted "contracting out." However, the holdings in Wllits
and Arcohe do not preclude a finding of a unilateral change
where, as here, the parties' Agreenent is co-extensive wth any
| egal prohibitions against contracting out.

In Arcohe, the Board held that, because Ed. Code sec. 45103,
as interpreted in WIllits, sets an "inflexible standard," the
contracting out of janitorial services is a nonnegotiabl e,
preenpted subject. However, the Board was careful to point out
that the parties were not precluded from di scussing proposals to
i ncorporate the Education Code prohibition into their contract,
or from broadening the prohibition. Notably, because such
proposal s would be Iawful, the Board held in Arcohe that the
enpl oyer's unilateral decision to contract out for janitoria
work did constitute a refusal to bargain.

In the instant case, the parties have in fact incorporated
into their Agreenment the prohibition against contracting out for
janitorial services by providing that the District could contract
out "except where prohibited by law." Thus, to the extent that
the District's actions constituted "contracting out” and invol ved
janitorial work, this violated not only the Education Code but
al so the Agreenent. Such a breach reflects a change of conti nuing
i mpact on negotiated policy and, therefore, would constitute an

unl awful wunilateral change. Gant Joint Union H gh School




District (1982) PERB Decision No. 196 et her janitorial
services were involved is a disputed fact that can be properly
resolved only after an evidentiary hearing.66
Inplicit in our analysis above is the rejection of the
District's assertion that- WIllits was effectively overruled by
the addition of section 35160 to the Education Code. Ed. Code
sec. 35160 clearly overrules a long line of cases that held that

school districts have the power to contract only as provided by

statute. See, e.g., Gasko v. Los Angeles Cty Board of Education

(1973) 31 Cal.App.3d 290. Wiile the WIlits court did consider
this now antiquated principle, it did so only in deciding that
Ed. Code secs. 15801 and 15955 (now sections 39644 and 39600,
respectively) did not confer any statutory authority to contract

out janitorial services.

SBy application of Grant, supra, we necessarily reject
the Chairperson's |legal conclusion expressed in her dissent
that the District's conduct "is at nost a breach of contract."
Mor eover, a contract interpretation dispute that is also an
unfair practice is not an issue that "nust be resolved by an
arbitrator™ unless the parties' agreenent contenplates binding
arbitration. 1In this case, neither the Chairperson in her
di ssent nor the District nakes the assertion that it does.

6We specifically reject the Chairperson's factua
conclusions that the work that was "contracted out” was not
regular janitorial or maintenance work, that it would not have
been done if the prisoners were unavail able, and that only
overtime work was affected. The first two issues are in dispute
and, therefore, are not properly decided in the context of
reviewing a dismssal. San Juan Unified School District (1977)
EERB Decision No. 12. (Prior to January 1, 19/8, PERB was known
as the Educational Enploynment Relations Board.) Wth regard to
the overtime work finding, this Board has found an EERA
violation based on the |ost opportunity to earn overtine. See
Li ncoln Unified School District (1984) PERB Decision No. 465.




The main focus of the WIlits court was its interpretation
of Ed. Code sec. 13581 (now section 45103). The court expressly

held that this section prohibited the contracting out of

janitorial servi ces. ’ Thus, while Ed. Code sec. 35160 indeed

gi ves school districts broad authority, that authority is
restricted to activities that are ". .. not in conflict wth or
i nconsistent with, or preenpted by, any law . . . ." It is,
therefore, reasonable to conclude that, while public schoo
districts have been granted the authority to contract, that
authority is limted when expressly prohibited by law.  The
WIllits court's interpretation of Ed. Code sec. 45103 represents
such a prohibition.2®"

The remaining issue concerns the proper characterization of
the use of free prisoner |abor. The regional attorney and the
parties have analyzed this issue by applying various traditional
criteria for distinguishing between enpl oyees and i ndependent
contractors. Wile this approach is helpfui, the enphasis is
nore properly placed on determ ning whether the District's

contractual right to "contract out" work enconpasses the

"While the court's rationale could be used to support the
argunent that, absent express statutory authority, the
contracting out of all classified work is prohibited, the court
expressly limted ifs holding to janitorial services. W agree
with the regional attorney that the contracting out of concrete
installation work is authorized by Public Contracts Code
sections 20114 and 20115.

8cur research has reveal ed no other basis for concluding
that WIlits has been overruled, either expressly or inpliedly.



situation involved here. For exanple, the District's action
m ght resenble neither a transfer of work to other enployees nor
subcontracting, in which case the District could not use
Article 2 of the Agreenent as a defense.

The regional attorney nmade the follow ng observations in
determ ning that the prisoners were not "enpl oyees"” of the
District:

. . . the District had work for whonever was
provi ded by Fol som State Prison or the

Pl acer County Probation Departnent. These

i ndividual s had no contractual relationship
with the District nor did they perform
on-going work for the District. There was
no witten contract between the District and
either the prison or the probation

depart nent.

There is no indication that the District
coul d decide how many or which individuals
were provided. . . . the District had no
part in deciding what pay, if any, or what
non- nonetary conpensati on would be given to
participants in the prograns. Although there
is a factual dispute over the extent these
i ndividuals were supervised by District

enpl oyees, it appears that evaluation of an
i ndi vidual 's performance was done by the
Prison or Probation Department staff.

Wil e these indicia mght support the conclusion that the
prisoners are not "enployees"” of the District, they do not
conclusively establish that the use of the prisoners constituted
"“contracting out.” W believe that this issue can be fairly
determned only with the benefit of a full factual record
reflecting the exact nature of the work done, the extent of
supervi sion and control provided by the District, and the terns

and nature of the arrangenents nade between the District and the
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two prisoner prograns. Evidence of the parties' negotiating
hi story mght also be probative of the breadth and neani ng of
the District's right to "contract out" wor k. 2

In sum we hold that CSEA has stated a prima facie casel?
of a unilateral change in a matter within the scope of
negotiations.ll A hearing is necessary to determne if the

District's actions constituted "contracting out” wthin the

9The Chairperson posits that it is unnecessary to ascertain
what the parties agreed to by contract. W disagree. Here, as
in Goleta, supra, the distinction between transfer of work and
contracting out Is critical because the parties' Agreenent, by
its terns, covers only the latter. The Chairperson's position
that there is no distinction between the transfer of work and
contracting out would overrule Goleta and is contrary to the
comonl y-accepted definitions of the two terns.

10rhe District objects to the consideration of factua
al l egations presented to the regional attorney but not nade part
of a formal anended charge. While this argunment has nerit, we
nonet heless find a prinma facie case based solely on the original
charge. The charge described in sone detail the use of free
prisoner |abor, and clearly alleged that unit work was affected.
Further, the charge asserts that the District acted w thout
legal right and without affording notice and an opportunity to
bargain. Additional facts alleged in CSEA s appeal of the
di sm ssal pertain alnost exclusively to the District's contro
and direction of the prisoners' work, in support of the
proposition that the prisoners are akin to enployees of the
District. Though we believe a prima facie case is stated
irrespective of the inclusion of such detailed facts, we view
themas inplicit in CSEA's characterization of the District's
action as a "transfer" of work as opposed to "contracting out."

llwe have previously held that both the contracting out
and transfer of bargaining unit work are within the scope of
negoti ations. Arcohe, supra; R alto Unified School District
(1982) PERB Decision No. . O course, at hearing, CSEA may
be unsuccessful in proving that unit work was affected by the
District's actions, in which case the District would prevail.

11



meaning of Article 2 of the Agreenment and, if so, whether such

subcontracting unlawfully involved janitorial services.12

CRDER

The Public Enpl oynment Relations Board hereby ORDERS that the
di snmissal in Case No. S CE-890 be REVERSED and that the gener al

counsel issue a conplaint consistent with the above di scussion.

Menber Burt joined in this Decision. Chairperson Hesse's
di ssent begins on p. 13.

121'n her dissent, the Chairperson erroneously asserts that
the majority opinion finds that work was "contracted out" to the
prisoners, who "resenbl ed enpl oyees,” and that an unfair practice
has been conmtted. As is clear fromthe above di scussion, we
have made no such finding, but have nerely found that CSEA has
stated a prinma facie violation of EERA. The proper
characterizations of the use of the prisoners and of the nature
of the work itself are matters in dispute to be decided at

heari ng.

12



Hesse, Chairperson, dissenting: A conplaint should not
i ssue. The prisoners were not enployees, they did not take work
away from the bargaining unit, and the District was pernmtted by
the specific language of the collective bargaining agreenent to
contract out services.

At the heart of the matter is whether the prisoners
perfornmed work that normally woul d have been done by the

1 The rel evant contract

District's janitorial enployees.
provi sion permts such renoval of work from the bargaining

unit. If the work perfornmed is done by non-unit enployees, it
is properly termed a transfer of work. If perforned by

non- enpl oyees, as here, it is contracting out. The end result
is the same —that is, the parties negotiated and nutually
assented that work that could have been preserved for the

bargai ning unit enployees was subject to being performed outside

the bargaining unit. \Whether the work is termed "transferred"

or "contracted out" is a distinction without a difference

The wunfair charge filed by CSEA ignores the existence of
a contract provision that permts the District to contract out
to non-enpl oyees, or to transfer to non-unit enployees, work
normal Iy performed by bargaining unit nenbers.

On appeal, CSEA argues only that the regional attorney who
di sm ssed the charge erred in equating "contracting out" of

work with "transfer of work."™ The majority opinion continues
this confusion by finding that the work was "contracted out" to
the prisoners, who "resenbled enpl oyees.” As noted above, | do

not believe that the regional attorney or the mpjority properly
focused on the contractual |anguage that permtted both
contracting out and transfer of work, depending upon to whom
the work was gi vén. Furthernore, the mpjority does nore than
address the limted issue on appeal and instead |ooks at the
merits.

13



insofar as ascertaining what the parties agreed to by contract.
Furthernmore, the District was at liberty to inplenent the
contract provision whenever it chose to during the termof the
agr eement . >

Contracting Qut of This Whrk Was Not Unl awf ul

Even if the Board nust | ook beyond the narrow issue raised
on appeal and review the entire original charge, | disagree with
the mpjority's findings. Article 2 of the parties' collective
bar gai ni ng agreenment provides, in pertinent part:

It is understood and agreed that the Board

retains all of its powers and authority to
direct, manage, and control to the fullest

extent of the law. Included in, but not
l[imted to, those duties and powers are the
exclusive right to: . . . contract out

wor k, except where prohibited by |aw
| agree with the District that this provision of the agreenent
allows it to contract out bargaining unit work.
The majority, however, finds that contracting out of
janitorial work is prohibited by the phrase "except where
prohibited by law." In making this finding, the majority relies

on WIllits, supra, which prohibited a district fromcontracting

out janitorial services. | amnot convinced that WIllits is
controlling in this case or that it is still good law. WIIlits

is distinguishable on its facts and the nature of school |abor

rel ations i s changed.

2Fresno County Board of Educati on and Superintendent of
School's (1984) PERB Decision No. 4009.
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In WIlits, the District laid off two janitors and
contracted out their work. The court found this conduct
vi ol ated Education Code section 13581 (now 45103), which
requires the establishment of a "classified service." Based on
that statute plus its predecessor, which specified that schoo
districts should enploy‘janitors, the court held, at page 785:

It is our opinion that section 13581 is of
anpl e breadth to nmake mandatory the

enpl oynent of janitors to do the regul ar
work of that occupation. (Enphasi's added.)
In the instant case, janitors were not laid off.

Furthernore, the work that was contracted out was not regul ar

janitorial work, but rather was unusual maintenance work, and
woul d not have been done if the prisoners were unavail abl e.
CSEA admts that no regularly scheduled custodial or janitoria
work was given to the prisoners to do. Rather, only overtine
work was affected.® Thus, the enpl oynent status of the unit
menbers was not disturbed. Even if, as the Association clains,
this work was normally done by nmenbers of the bargaining unit,
this case still falls outside the WIllits fact pattern due to

statutory changes in collective bargaining.

3CSEA and the mmjority rely upon Lincoln Unified School
District (1984) PERB Decision No. 465 for its position that any
transfer of bargaining unit work that affects enployee overtinme
is an EERA violation. However, Lincoln is easily distinguished
fromthe instant case. |In Lincoln, the enployer transferred
the bargaining unit work to other enployees and vol unt eers.
The Lincoln enployer did not have the benefit of a
contracting-out provision in the collective bargaining
agreenent .
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An inmportant elenent in WIlits concerning the prohibition
on contracting out was that "[s]chool district boards have power
to contract only as provided by statute." (WIlIlits, at p.

781;) At the tine WIlits was decided, the school board had no
statutory authority to bargain about traditional |abor
relations. Instead, the school board nade all the decisions, as
permtted by statute. Since no statute authorized contracting
out of janitorial work, such conduct was prohibited.

Today, labor relations is not so limted. Under EERA
school district enployees may form and join enpl oyee
organi zations to negotiate with their enployers over wages,
hours, and terns and conditions of enploynent, i.e., matters
wWithin the scope of representation. One of those matters within
scope can be contracting out where |abor costs are at issue. As
the majority notes, WIlits was deci ded under an anti quated
principle. It is ny view that the Legislature nooted WIllits by
enacting EERA and Education Code section 35160.

District's Conduct is at Mdst a Contract Violation

Assum ng, arguendo, that WIllits is still good law, | still
di sagree with the majority position that an unfair practice has
been comm tted.

If the majority is correct that contracting out of
janitorial work is prohibited by law and therefore by operation
of contract, the District's conduct is at nost a breach of
contract. A contract interpretation dispute as to whether a

party to a collective bargaining agreenent violated the contract

16



nmust be resolved by an arbitrator, not this agency. PERB' s
function is to insure that the parties engage in good faith
bargaining. Here, the parties did so. |If there is a dispute as
to whether one party failed to live up to the negoti ated
agreenment, an alternative dispute resolution is available and

nore practical .
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