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DECI SI ON

BURT Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions to the attached
proposed decision of an admnistrative |aw judge (ALJ) filed by
the Regents of the University of California (UC or University)
and by Laborers International Union, Local 1286, AFL-CIO
(Petitioner or Union). The ALJ found that a unit of protective
service officers (PSCs) at Lawence Livernore National
Laboratory (LLNL or Laboratory) sought by t he Petitioner, is an

appropriate unit for representation under the H gher Education

Enpl oyer - Enpl oyee Rel ati ons Act (HEERA). 1

'HEERA is codified at Government Code section 3560, et
seq. All references are to the Governnent Code unl ess
ot herwi se specified.



We have reviewed the ALJ's decision in light of the
parties' exceptions and responses thereto, and the record as a
whol e, and we find that his decision should be affirmed
consi stent with the discussion bel ow.

PROCEDURAL HI STORY

VWhen HEERA became effective, PERB conducted a series of

hearings for the purpose of establishing appropriate units for

. 2
enpl oyees of the University of California. Usi ng the

’Section 3579 of HEERA provides in part:

(a) In each case where the appropriateness
of a unit is an issue, in determning an
appropriate unit, the board shall take into
consideration all of the following criteria:

(1) The internal and occupati onal
community of interest anong the

enpl oyees, including, but not limted
to, the extent to which they perform
functionally related services or work
toward established cormon goal s, the
hi story of enployee representation with
the enpl oyer, the extent to which such
enpl oyees belong to the sane enpl oyee
organi zati on, the extent to which the
enpl oyees have comon skills, working
conditions, job duties, or simlar
educational or training requirenents,
and the extent to which the enpl oyees
have common supervi sion.

(2) The effect that the projected unit
wi |l have on the neet and confer

rel ati onshi ps, enphasizing the

avai lability and authority of enpl oyer
representatives to deal effectively

w th enpl oyee organi zations
representing the unit, and taking into
account such factors as work | ocation,



standards set forth in section 3579, the Board created separate
units for enployees at LLNL, including units of service

enpl oyees and technical enpl oyees, anong others. In The

Regents_of the University of California. Service (1982)

the numerical size of the unit, the
relationship of the unit to

organi zational patterns of the higher
education enployer, and the effect on
the existing classification structure
or existing classification schematic of
dividing a single class or single
classification schematic anong two or
nore units.

(3) The effect of the proposed unit on
efficient operations of the enployer
and the conpatibility of the unit with
the responsibility of the higher
education enployer and its enpl oyees to
serve students and the public.

(4) The nunber of enpl oyees and
classifications in a proposed unit, and
its effect on the operations of the
enpl oyer, on the objectives of
providing the enployees the right to
effective representation, and on the
nmeet and confer relationshinp.

(5) The inpact on the neet and confer
rel ationship created by fragnentation
of enpl oyee groups or any proliferation
of units anong the enpl oyees of the

enpl oyer.

(f) The board shall not determ ne that any
unit is appropriate if it includes, together
wi th other enpl oyees, enployees who are
defined as peace officers pursuant to

subdi visions (d) and (e) of Section 830.2 of
t he Penal Code.



PERB Deci sion No. 245-H, the Board placed the PSCs at LLNL in
the unit of service enpl oyees, despite the petition of the
Union to represent PSCs in a separate unit.

An el ection subsequently was held in the service unit, and
no representative received a majority of the votes cast. After
the 12-nonth el ection bar expired, the Union again petitioned
to represent the PSGs in a separate unit. The University
responded, doubting the appropriateness of the unit. The
regional office issued an Order to Show Cause why the petition
shoul d not be dism ssed, based on the Board' s previous finding
that such a unit was inappropriate. |In response, the
Petitioner submtted materials to support its claimthat the
enpl oynent conditions of the PSOCs had so changed since the
first hearing that a separate unit was warranted. The regiona
director directed that a new hearing be held to determ ne the
appropriateness of the unit. The hearing was held in May of
1985, and the ALJ issued his decision in Septenber of 1985

finding that a separate unit is appropriate.

EARL| ER BOARD DECI SI ON

In the original unit hearing, held in 1980, four w tnesses
testified concerning the PSOs. Their testinony indicated that
PSCs had not had peace officer status since 1974, but were
authorized to carry guns pursuant to the Atom c Energy Act of
1954. They received approximately 200 hours of training after

hire, and were required to secure the sane "Q security



clearance required of all enployees. Their duties consisted of
cl earing badges at entry points, escorting personnel wthout
security cl earances, disposing of classified docunents, and
performng notor and foot patrols and traffic duty. Their
primary m ssion then, as now, was to protect the Specia

Nucl ear Materials (SNM housed at the Laboratory.

The Board held that section 3579(f) requiring separate
units for peace officers did not apply, since the PSCs are not
peace officers within the quoted sections of the Penal Code.
The Board went on to find that the policy of placing guards in

a separate unit, articulated in _Sacramento City Unified Schoo

District (1977) EERB Decision No. 30, was not applicable.
(Prior to January 1, 1978, PERB was known as the Educationa
Enpl oyment Rel ati ons Board). In so finding, the Board

expl ained that the policy of placing guards in separate units
was established to guarantee the enployer a group of enployees
whose loyalty was not undermned by inclusion in a unit with
ot her enployees. Since the University did not seek a separate
unit for the PSCs and, in fact, opposed the creation of such a
unit, the Board found the policy inapplicable.

The Board cited its decision in Sweetwater Union High
School District (1976) EERB Decision No. 4 in holding that the

hal | mark of service enployees is the performance of routine
manual | abor. It found that PSCs were relatively unskilled

enpl oyees, |ike other service enpl oyees. They perforned, for



the nost part, routine physical tasks, and shared conmmon
interests and working conditions with other enployees. The
Board found that a separate unit would be inappropriate, wth
little to be gained fromfurther fragmentation of the unit.
POS| T1 THE PARTLE

In the instant case, the University argued before the ALJ
that the petition should be dism ssed, since PERB's initia
policy was to find broad generic units appropriate, rather than
narrow ones. Further, here the Board previously found a
separate unit of PSCs to be inappropriate. UC contended that
any changes in circunstances did not warrant a separate unit.
It nmentioned in passing on the last day of the hearing that, if
inclusion in the service unit was found to be inappropriate,
PSGCs should be placed in the technical unit.

The Petitioner clainmed that the Board's initia
determ nati on was wrong, since the policy against guards in a
unit with other enployees should be followed here. Even if the
Board's interpretation were correct at the tine, however, the
Uni on argued that subsequent changes in circunstances in the
job of protective service offices warranted a separate unit for
t hose enpl oyees.

DI SCUSSI ON

The ALJ's findings of fact are free fromprejudicial error,
and we hereby adopt them as the findings of the Board itself.
Initially we agree with the ALJ that the Board's previous

decision is binding only to the extent that circunstances and



Board precedent remain the sane. Unit determ nations are not
intended to be fixed for all tine and, where no representative
is in place, it is appropriate to consider a claimthat

ci rcunst ances have changed. Here the Union has denonstrated
substantial changes in the duties and job conditions of PSGCs
since the original unit hearing in 1980.

The University is noving toward a nore professional
security force in response to the threat of terrorism and,
toward that end, has taken steps to upgrade the training and
sophi stication of the PSOs. PSOCs receive nore training and
performdifferent kinds of duties (e.g., the.special emer gency
response team canine team technical sweeps, etc.) than they
did previously. The University argues that the duties of the
PSCs are the sane as always: protection of SNMin general, and
access controls, badge checks, patrols, etc. in specific
areas. This argunent overlooks the substantial alteration in
the manner in which those very general duties are conducted.

W find that circunstances have indeed changed since 1980,
justifying a reexam nation of the separate uniting of the PSGOs.,

The Petitioner argues that PSGCs shoul d be considered peace
of ficers subject to section 3579(f) of HEERA. That section
essentially follows the National Labor Relations Act in
requiring that guards be placed in separate units. As the ALJ

poi nts out, however, the statute is quite specific in requiring



that the groups to be placed in separate units are peace
of ficers pursuant to designated sections of the penal code.
PSCs are not actually covered under Penal Code 830.2, even
t hough they function in many respects as peace officers.
Therefore, HEERA does not require that they be placed in a
separate unit.

A nore interesting question is raised by the Petitioner's
argunment that the Board should reconsider its decision not to

follow the Sacranento City Unified School District, supra,

policy of placing guards in a separate unit, even in the
absence of a statutory requirenment to do so. In the initia

unit determ nation case, the Board found that policy to be for

3Section 830.2 of the Penal Code provides in pertinent
part:

The follow ng persons are peace officers
whose authority extends to any place in the
state:

L] » L] - - » - - - L] L] L] L] L] L] L] - . -

(d) A nenber of the University of California
Pol i ce Departnent appointed pursuant to
Section 92600 of the Education Code,
provided that the primary duty of the peace
officer shall be the enforcenent of the |aw
within the area specified in Section 92600
of the Education Code.

* - - L] +

(e) A nmenber of the California State
University and Col |l ege Police Departnents
appoi nted pursuant to Section 89560 of the
Educati on Code, provided that the primary
duty of any such peace officer shall be the
enforcenent of the laww thin the area
specified in Section 89560 of the Education
Code.

8



the benefit of the enployer, and not applicable here since the
enpl oyer did not seek a separate unit.

It is unnecessary, however, to reconsider that issue in
this decision because, followng the analysis of the ALJ in
applying the criteria set out in section 3579(a) of HEERA, we
find that there is a sufficient comunity of interest anong the
PSOs to warrant a separate unit. They share commbn supervi sion
with other enployees only at a fairly high level, and their
sel ection process is unique as is their training. They learn
skills foreign to other enployees, and their duties overlap
with other enployees only mnimally. They are subject to
fitness standards set by the Departnent of Energy which are
unique to them W agree with the ALJ that the bargaining
hi story neither is sufficient alone to justify a separate unit,
nor undermnes the rationale for establishing one. The factors
leading to a separate unit of PSOs woul d not conpel the
establi shnment of other new units, so that proliferation of
units would not be a problem A unit of 220'is qui te wor kabl e,
and no evidence was presented to show that the existence of one

or nore units would unduly inconvenience the University.

The University argues that the PSOs do have conmmon
supervi sion with other enpl oyees; for exanple, when there is a
spill, they work with other enployees to mnimze the hazard
and clean it up. UC argues also that duties do overlap; for

exanpl e, testinony indicated that other enployees provide



escort service when no PSO is avail able, and custodi ans may
destroy |l owlevel, as opposed to classified, confidentia
materials, w thout PSO supervision. It is true that PSGCs
interact with other |aboratory enployees and occasionally may
performa few of the sane tasks. It is incontrovertible,
however, that the bulk of PSO tine and effort is spent on
matters unique to them

The University argues that if PSGs are found to be
i nappropriately placed in the service unit, they should be
placed in the technical unit. It bases this argunent on the
fact that technicians, |ike PSOs, are skilled personnel and
their duties are nore |ike those of PSOCs.

This position by UC was obviously an afterthought.4 It
was urged in a footnote only in the University's post-hearing
brief to the ALJ and in a paragraph in its reply brief. The
ALJ treated it rather summarily, finding that the issue had
not been fully litigated. Having lost on the issue of the
service unit before the ALJ, the University now ur ges t he Board

to put PSGs in the technical unit.

“This issue was first raised by counsel for the
University in the afternoon of the last day of the hearing.
Wil e there had been sone general testinony about the duties of
technicians, mxed in with substantial testinony about the
training, duties, etc. of other service enployees, neither the
Uni versity's papers, nor counsel's representations to the ALJ
ever inplied that the issue would be raised before the Board
itself.

10



The University argues that certain technicians, |ike PSOs,
are on duty in 24-hour shifts and that they respond to al arns
just like PSOs. Sone technicians, |ike PSOs, travel off site
to respond to requests. (The Laboratory has nucl ear energency
teans which may go anywhere in the world to help with a nuclear
energency.) UC argues that the training for firefighters (who
are in the technical unit) is like that for PSOs, and that sone
technicians are recruited on the basis of mlitary experience.
PSCs also do work that is integrated in many ways with the
techni cal work done throughout the |aboratory. The University
finally argues that the Board has previously found in favor of
broad generic units and that placenent of the PSGs in the
technical unit would therefore be appropriate.

In making this argument, the University misconstrues the
nature of this proceeding. The petition under review here is
one to represent the PSOs separately, and the hearing was
convened to determ ne whether a separate unit of PSGCs is
appropri ate under HEERA. No petition to represent a technical
unit which would include PSGs has been filed. There is no
point in considering a change in the unit |ocation of these
enpl oyees when there is no petition at issue pursuant to which
enpl oyees nmay be represented. If a separate unit of PSGs is
not appropriate, they should remain in the service unit for the
time being, since no one else is seeking to represent them
anywhere el se. The sole question here, then, is whether a unit

of PSCs is appropriate.

11



In answering this question, we find only that a separate
unit is an appropriate unit. As noted by the Board in
connection with another unit at LLNL, it "may not be the
ultimte, best or only appropriate configuration,"§ but we
find, based on the statutory criteria, that it is an
appropriate unit.

Even if we were to consider the University's argunent that
PSOs belong in the technical unit, we do not believe the record
conmpel s such a conclusion. The ALJ found that the issue was
not fully litigated; we find sinply that the University did not
establish on the record presented that a technical unit at LLNL
whi ch include PSCs is appropriate.

ORDER

For all of the foregoing reasons, and after a thorough
review of the record, we find a separate unit of protective
services officers at the Lawence Livernore National Laboratory
to be an appropriate unit under the H gher Education

Enpl oyer - Enpl oyee Rel ations Act.

Chai rperson Hesse and Menber Craib joined in this Decision.

SThe Regents_of University_of California Professional
Scientists and Engineers (LLNL) (1982) PERB Decision No. 246-H,

12
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Before: James W Tamm Adm nistrative Law Judge.

H STORY OF PETITI ON

On July 1. 1979, the Hi gher Education Enpl oyer-Enpl oyee
Rel ati ons Act (HEERA)1 becane effective. Subsequently, the
Public Enpl oynment Rel ations Board (PERB or Board) held hearings
concerning proper unit placenment for nobst enployees of the
Regents of the University of California (hereafter University),

and Board deci sions were issued. In Unit Determ nation For

Service Enployees of the University of California (1982) PERB

Deci sion No. 245-H, the Board created a unit for service

enpl oyees at the Lawence Livernore National Laboratory

1The HEERA is codified at Governnent Code section 3560,
et seq. Al references are to the Governnent Code unl ess
ot herwi se specified.

This Board agent decision has been appeal ed 0

the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




(hereafter LLNL or Laboratory). The Board included protective
service officers (PSOs) within that service unit, despite a
request by the Laborers International Union Local 1276, AFL-CI O
(hereafter Petitioner or Laborers) that a separate unit be
established at LLNL for PSO s.?

Secret ballot elections were ordered and held in 1983 for
nost nonprof essi onal enpl oyees of the University. In an
el ection conducted by the PERB for enployees in the service
unit at LLNL, no enpl oyee organization received a majority of
the votes cast, and thus no organi zation was certified as the
excl usive representative for that unit. 3

Pursuant to Secti‘on 3577(b)(2).4 new petitions are barred
for 12 nonths followi ng such an election. On August 17, 1984,

shortly after the 12-nonth election bar expired, the Petitioner

’PERB Case No. SF-PC-1005.
3PERB Case No. SF-HR-10.
“Section 3577(b) states in pertinent part:

No election shall be held and the petition
shall be dism ssed whenever:

- - . . » -

(2) Wthin the previous 12 nonths
ei ther an enpl oyee organi zation other than
the petitioner has been lawfully recognized
or certified as the exclusive representative
of any enpl oyees included in the unit
described in the petition, or a majority of
the votes cast in a representation election
hel d pursuant to subdivision (a) of
Section 3577 were cast for "no
representation.”



filed the instant Request for Recognition seeking a unit of
PSO s at LLNL. The University filed its response on Cctober 8,
1984, in which it doubted the appropriateness of the unit
request ed.

On Cctober 30, 1984, the PERB San Franci sco Regi onal
Director issued an Order to Show Cause as to why the petition
shoul d not be dism ssed as inappropriate pursuant to the
Board's earlier decision that PSO s belonged in an LLNL service
unit. In a response to the Order to Show Cause, Petitioner
al | eged that certain changes to enploynent conditions of PSO s
were sufficient to warrant the establishnent of the requested
unit. On February 11, 1985, the PERB San Franci sco Regi onal
Director ordered that a hearing be held to determ ne the
appropri ateness of the request for recognition.

An ei ght-day hearing was concluded on May 3, 1985. A
transcript was prepared, briefs were filed, and the case was
submtted for decision on July 3, 1985.

EARLI ER_BOARD DECI S| ON

Bef ore discussing the facts as they currently exist, it is
hel pful to review the Board's earlier decision regarding
PSO s. During the earlier proceeding, the petitioner took the
position that it was appropriate for PSOs to be in a separate
unit. Another petitioner, the California State Enpl oyees
Associ ation and the University each took the position that

PSO s should appropriately be included in an LLNL service unit.



In the hearing itself, four w tnesses testified regarding
PSO s. Their total testinmony was slightly less than 75 pages
of transcript. The previous record established that prior to
1974 PSO s had peace officer status.s After 1974 only
sergeants and lieutenants retained peace officer status.
However, pursuant to the Atom c Energy Act of 1954, PSO s
continued to carry firearnms and were authorized to nake
arrests. However, in so doing they were acting essentially as
private citizens rather than peace officers.

After PSOs were hired, they received approxinmately
200 hours of training, consisting of 80 hours of classroom
training, 40 hours of firearns training, and 80 hours of
on-the-job training. PSOs were required to obtain the sane
security clearance as all other Laboratory enpl oyees.

PSO s worked all three shifts, and their duties included
checki ng cl earance badges at entry points, escorting uncleared
persons through the facility, securing classified information
fromvi ew of uncleared persons, classified docunent
destruction, performng foot and notor patrol, traffic contro
functions including escort of hazardous and toxic materials,
and in the event of a spill of toxic materials, establishing

traffic barriers in the area of the spill

®Pursuant to subdivisions (d) and (e) of section 830.2 of
t he Penal Code.



In its decision, the Board nade several findings. The
Board found it was appropriate to have enployees of LLNL
excluded from systemni de units, thereby rebutting the
presunption of section 3579(c).6 Al so, in PERB Deci sion
No. 242-H, regarding craft units, the Board held that:

.o the uni que nature of the work carried.
on at the Laboratory distinguishes it from
the rest of the University operations as
well as fromthe Law ence Berkel ey
Laboratory. The primary activity of the
facility is nuclear weapons research for the
federal government. The extent to which
radi oactive and other hazardous materials
are used creates uni que problens for the
enpl oyees. Security requirenents pervade
the entire work environnment; for exanple, as
a condition of enploynent, all Laboratory
enpl oyees nust obtain security clearance.

The Laboratory is al nost exclusively funded
with federal revenues and operates under a
contract with the United States Depart nent
of Energy (DOCE). For this reason, the
Laboratory is not primarily dependent upon
the State Legislature for its financia
resources as is the case with the other

Uni versity operations. Cf., Peralta
Community Colleqe District (11/17/78) PERB
Deci si on No. 77.

°Secti on 3579(c) states:

There shall be a presunption that al

enpl oyees within an occupational group or
groups shall be included within a single
representation unit. However, the
presunption shall be rebutted if there is a
preponderance of evidence that a single
representation unit is inconsistent with the
criteria set forth in subdivision (a) or the
pur poses of this chapter.



Personnel policy is governed by a contract
between the University and DOE. The

Uni versity, for exanple, mnust obtain DOE
approval for significant personnel decisions
including affirmati ve action plans, salary
i ncreases, and changes in classification
specifications. The Laboratory's
classification schene is different fromthe
rest of the University and. while sone
classifications parallel those el sewhere,
many are unique to the Laboratory.

7
The Board also held that section 3579(f), requiring
separate units for peace officers did not apply because PSO s

no |longer had peace officer status under the Penal Code.

The Board declined to follow its precedent regarding

separate guard units established in Sacramento Gty Unified

School District (1977) EERB (PERB) Decision No. 30.% 1In
Sacranmento Gty the Board established a separate unit of

security guards, stating:

The enployer is entitled to a nucl eus of
protection enployees to enforce its rules
and to protect its property and persons

wi t hout being confronted with a division of
loyalty inherent in the inclusion of
security officers in the sane unit with

ot her classified enpl oyees.

‘Section 3579(f) states:

The board shall not determ ne that any unit
is appropriate if it includes, together with
ot her enpl oyees, enployees who are defined
as peace officers pursuant to

subdi visions (d) and (e) of Section 830.2 of
t he Penal Code.

8At that time PERB was the Educational Enpl oyment
Rel ati ons Board ( EERB).



In the Service Enployees (supra) decision the Board held that

the policy of providing separate units of guards is for the
benefit of the enployer, and that since the University did not
want a separate unit of guards, there was no reason to apply
that policy.

Cting Sweetwater Union High School District (1977) EERB

Deci sion No. 4. the Board held that the hallmark of service
enpl oyees is the performance of routine manual |abor, the
primary purpose of which is to provide a proper physica
environment and support services for students. Thus, while
their duties may vary, the working conditions of service
enpl oyees are simlar. They share a strong
functionally-related comunity of interest in that they perform
physical l|aboring tasks to maintain the canmpus physica
environnment for which the required levels of skill and training
do not greatly differ.
The Board stated that, |ike other service enployees which

the petitioner also sought to represent. PSO s are,

. relatively unskilled enpl oyees

performng for the nost part routine

physi cal tasks.
and that,

.o because of the routine physical nature

of their work, they generally share common

interests and working conditions with other

servi ce enpl oyees.

The Board further held that a separate representational unit

for PSOs would be inappropriate, with little to be gained



whi ch woul d offset the negative effects of fragmentation and
proliferation of units. The Board concluded that in view of
the Laborers' petition to represent other service enployees at
LLNL, a single unit of LLNL service enployees, including PSO s.
was appropri ate.

POSI TION OF THE PARTIES

In the instant case, the University takes the position that
the Laborers' petition should be dism ssed for severa
reasons. The first is that during the initial unit
determ nati ons PERB fashioned broadly-described generic units
and dism ssed petitions for narrow single classification
units. Second, that PERB specifically found that a separate
representational unit for PSOs at LLNL was i nappropriate.
Finally, the University argues that any changes in
circunstances whi ch have occurred since the initial unit
determ nation hearings do not warrant the establishnment of a
separate Laboratory PSO unit.

The Petitioner, on the other hand, argues that the Board's
initial unit determ nation should be reconsidered for two
reasons. First, the Board incorrectly declined to apply the

policy developed in Sacranmento City Unified School District.

supra, in favor of having separate units for guards. The other
reason for reconsidering the Board' s decision is that since the
earlier hearings, circunstances have changed and that, even if

it once was the case that PSOs were "relatively unskilled



enpl oyees performng for the nost part physical tasks," that is

no |onger the case.

LINDI OF _FACT

Operations of the Laboratory

LLNL is one of three research |aboratories operated by the
Uni versity under contract between the University and the U. S.
Departnment of Energy (hereafter DOE).° Since its
establishment, the Laboratory's prinmary purpose has been the
desi gn of nuclear weapons. Mst of the research at the
Laboratory is classified and nuch of the research utilizes
toxi ¢ and hazardous substances, including special nuclear
materials. Access to and throughout the Laboratory is
restricted and virtually all enployees nust receive a specia
security clearance known as a "Q cl earance.”

The Laboratory also runs an offsite explosive test area
known as Site 300. This area enconpasses ten square mles with
access controlled simlar to that of the Laboratory.

There is a director of the Laboratory appointed by the
president of the University, a Laboratory associate director,
ten associate directors for prograns and departnents, and two
associate directors at large. Some of the associate directors

are functional or operational, and sone direct prograns.

°The other two are Law ence Berkel ey Laboratory whose
enpl oyees are included within systemm de University bargaining
units, and Los Al anbs National Laboratory in New Mexico, which
is not covered by HEERA



Program associate directors are responsible for technica
aspects and funding of various jobs and prograns at the
Laboratory. Functional or operational associate directors are
responsi ble for providing the capabflity for conpleting jobs
(e.g.. providing engineers, technicians, physicists, etc.).
Sone of the directors have both functional and programmatic
responsibility.

The Laboratory associate director is Janes Kahn, who is
second in command at the Laboratory. Kahn is in charge of the
techni cal services program which includes hazards control, the
environnmental program health and services, and the safeguards
and seburity progr am

The safeguards and security program carried out by the
security departnent reports to John Toman.

Due to governnental concerns that the wave of terrorismin
Europe in the 1970's would spread to the United States, and
particularly to nuclear facilities in the 1980's. several
upgrades have been made in the Laboratory security systens.

The Laboratory is currently engaged in a $35 mllion
security-oriented capital inprovenent project, and is
attenpting to get additional noney from Congress. The noney is
to inprove alarm systens, upgrade conmunications, build new
security facilities at Site 300, and upgrade the access control
system The additional noney beyond the $35 nmillion is being

sought to upgrade the physical security structure of sone of
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the nore sensitive facilities at the Laboratory. The
Laboratory also recently purchased 92 acres of land around the
Laboratory to establish a buffer zone for security purposes.
The Laboratory is planning to increase the size of the buffer
zone by an additional 300 acres over the next three years.

The security departnment is divided into three divisions.
The first is the personnel security division which has
responsibility for preenploynent and other investigations,
central clearance, the badge offices and docunment control. The
second is the physical security division with responsibility
for physical and offsite security, information and conputer
security, and comunications access control. These first two
divisions are staffed for the nost part by security
adm ni strators who are sworn peace officers, clerical enployees
and supervisory personnel. None of these enployees are covered
by the petitioner's request for representation.

The third division within the security departnent is the
protective service division which is the subject of this
heari ng.

Prot ecti ve Service Division

The primary mssion of the protective service division is
to protect special nuclear materials and to ensure adequate
protections and safeguards are in effect at all times. The
di vision al so provides protection for Laboratory personnel,
visitors, property, buildings, equipnment and cl assified

i nterests.
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Al the PSOs at LLNL work within the protective service
di vi si on, headed by Larry Chandl er, a sworn peace officer
Since the original unit determ nation hearing, the nunber of
PSO s has increased approximately 25 percent, from 156 to 196.

Prior to 1982 applicants for PSO positions were initially
screened by the human resources staff to determ ne whether the
applicants nmet mninumqualifications. Applicants were then
interviewed by a lieutenant and were required to fill out a
security questionnaire. O fers of enploynent were then
ext ended.

In 1982 the process was changed to add a University police
departnent background investigation/verification of enploynent
that is specific to PSOs. Applicants are also nowrequired to
undergo a witten psychol ogical profile and be interviewed by a
psychol ogi st. The interview process has al so changed. New PSO
applicants are interviewed using a process known as behavi oral
events selection interview (BESI). 1In the BESI process, a
panel of three interviewers tries to measure an applicant's
characteristics by questioning himor her about previous
real -l1ife stressful experiences and having the applicants
expl ain how they handled the situations. These additions to
the hiring process are not required for any applicants other

t han PSO s. °

1These exami nations and BESI interviews are also given
to applicants for PSO positions at Law ence Berkel ey
Laboratori es.

12



PSO applicants at LLNL nust also pass a DCE physica
fitness test not given to any other Laboratory enpl oyees.
Details of this requirenent will be discussed in a latter
section of this decision. Transferees into the division go
t hrough basically the sane process as outside applicants.

The hiring process for nmenbers of the service unit remains
the sanme as it was for PSO s prior to 1982. There was
testi nony, however, that at |east one group of enployees
outside the service unit, firenen, have had a three-nenber ora
i nterview process, a physical ability test, and a witten
exam nation. This process was a cooperative effort to
establish an eligibility list for both the Gty of Livernore
and the Laboratory fire departnents.

The Laboratory advertises for PSOs in the San Francisco
Chronicle, the Qakland Tribune, and the San Jose Mercury News.
The Laboratory has also recruited PSOs fromthe mlitary. No
ot her menbers of the service unit are recruited by such nethods..
Trai ni_ng

One area in which there has been a dramatic change since
the initial unit hearings is in the training given PSOs. At
the time of the initial unit determ nation hearings. PSO s
recei ved approximately 200 hours of training. This training
was in tw phases. The first phase occurred at the tinme of
initial hire and consisted of 40 hours each of classroom

training, firearnms training, and on-the-job training.
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The second phase of training took place after the PSO
received a Q cl earance. It consisted of another 40 hours each
of classroomtraining and on-the-job training in the classified
areas of the Laboratory.

Now newl y-hired PSO s conplete an increasingly
sophi sticated training acadeny identical in many respects to a
police acadeny. The acadeny itself |asts seven weeks.
Fol | om ng conpletion of the basic acadeny, PSO s conplete an
additional six weeks of field training on all three shifts.
Supervision during the field training has also increased, with
a field training officer filling out daily observation reports
on the trainee.

Foll owi ng receipt of a Q clearance, the PSO receives an
additional four weeks of field training. Daily observation
reports are also used during this period.

Thus, the training time has increased from 200 hours to
al rost 700 hours, or alnost 350 percent. However, the length
of the training is not the only change. The extent of the
training has also increased. One exanple illustrating this
change is that PSOs now train using a systemknown as the
multi-integrated |aser engagenent system (MLES). This
extrenely expensive systemwas developed by the mlitary in the
m d-1970's to sinulate live fire scenarios. Snall |asers are
attached to various weapons. The lasers have essentially the

ballistic characteristics of the weapon to which they are
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attached. Wen a blank round of anmmunition is used, a |aser
beam i mpul se is sent out. Security forces participating in the
exerci se wear special harnesses. Wen there is a near-mss,
the | aser causes the harness to emt a chirping noise. Wen
the |aser beam scores a direct hit, it causes the harness to
emt a steady tone. Thus, PSO s gain experience simlar to
real attacks on the Laboratory.

In 1984 the DOE intensified its security inspection and
eval uation efforts. The inspections now are nore
performance-oriented. As a result, the Laboratory has entered
into a concentrated training node in preparation for the yearly
DCE inspections. The training has included force-on-force
exerci ses where certain PSOs act as an adversarial force
trying to breach the Laboratory security. PSO s also have been
sent to other DOE facilities as part of inspection teans.

PSO s participate as an adversary force in a force-on-force
exercise at the other facilities.

In preparation for denonstrations, PSO s have al so received
specialized training in crom control and arrest nethods. One
wi tness who had al so been trained in crowd control by the
Al ameda County Sheriff's Departnment, testified that the
training he received at the Laboratory was superior to that at
the Sheriff's Departnent.

PSO s have received specialized training for the
Laboratory's executive protection program which is designed to

prevent the kidnapping of high-level Laboratory officials.
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PSO s al so receive nuch specialized training in other areas
such as canine units, hostage negotiations, technical sweeps of
nmeeting roons requiring special security, and SERT

1 this specialized training will be discussed in

t echni ques.
greater depth later in the decision.

O course, other enployees at the Laboratory al so receive
training. However, the record does not support a finding that
the training is in any way conparable. For exanple, the
Uni versity submtted evidence that enployees such as gardene}s
received training on pesticides, or that custodians received
training regarding the proper use of cleaning chem cals and
nmet hods. However, the tine spent in training, the quantity and
complexity of information received, and the liability to the
Laboratory for inproper training all pale by conparison with
PSO trai ni ng.

Hour s

Once PSO s conplete their training, they are assigned to
one of three shifts. Day shift is from7:00 am to 3:30 p.m.
swing shift from3:00 ppm to 11:30 p.m. and the ow shift
from11:00 pm to 7:30 am PSOs are given 30 mnutes for
l unch. However, they are often on call and are therefore often
paid during lunch. Mbst other Laboratory enpl oyees work

8:00 am to 4:45 p.m, with a 45-mnute lunch break. The

MSERT is the Laboratory equival ent of a swat team
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staggered shift starting times allow PSOs to report to the
squad room for their roll call neeting and still be in place at
their assignments when ot her enpl oyees change shifts.

PSO s report to a squad roomprior to their shift where
they receive information about assignnents and other orders or
bulletins. Overtinme is mandatory for PSO s and is assigned on
a draft system based upon the anount of overtine the PSO worked
during the previous week. PSO s are the only group of
enpl oyees on such an overtine system
Sal ary

Wage and salary ranges for all enployees at the Laboratory
are set forth in the University's contract with the DOE. The
ranges are established by a process which uses salary
committees appointed by the Laboratory. The conmttee
responsi ble for salary ranges for PSOs is also responsible for
t hose of mechanical and el ectrical technicians, hazard contro
techni ci ans, environnental technicians, fire fighters,
gardeners, custodians and | aborers.

Transfers

Since 1980 alnost 30 PSO s have transferred into other
positions at LLNL. O those, however, only three have
transferred into positions within the service unit. Since 1980
only three individuals have transferred into the PSO position
fromother positions at LLNL. O those three, one had been a
PSO years earlier. Only one of the three had been enployed in

a position within the service unit.
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Equi pnent

All PSO s have certain equi pment necessary to performtheir
duties. PSO s wear uniforns very simlar to those worn by
police officers. Recent changes have been nade in parts of the
uniformfor tactical reasons. For instance, rain gear has been
changed fromyellow to black because it is easier for PSOs to
conceal thenselves in black if they are engaged in a tactica
maneuver. The color of patches used has al so been changed from
yellow to blue for the sane reasons.

PSO s carry a police revolver, two speed | oaders, police
baton, a radio, mace, knife, handcuffs and badge. Prior to
m d-1980, PSO s did not carry speed | oaders, handcuffs, mace,
nor a baton.

Since the tine of the initial unit determnation, the fire
power of PSO s has increased. Shotguns have been added to the
regul ar conpl enment of patrol cars, and PSO s nust qualify not
only with their revolvers but with an H& automatic weapon, a
12- gauge shotgun, and nust be famliar with the H& nodel 20
i ght machi ne gun.

PSO s are also trained in the use of an arnored personnel
carrier known as a "peacekeeper." The vehicles are arnmed with
H&K nodel 33 autonatic weapons, and are being prepared for
installation of an H& nodel 21 light machine gun. Prior to
1980, these were operated only by supervisors and sworn peace

officers. Prior to 1980 patrol vehicles had only yell ow
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caution lights without police package red lights. The patro
cars currently used at the LLNL resenble police cars in every
manner. At Site 300. Ford Broncos equi pped with police package
red lights are used. The Ford Broncos are al so equi pped with
H&K 33 automati ¢ weapons, shotguns, police radios, and

| oudspeakers.

The departnment al so has use of helicopters as a
surveillance tool. PSO s are used as helicopter observers in
order to spot aggressors or fleeing individuals. The
Laboratory has also recently purchased an X-ray machine to aid
i n searches.

Speci al teanms such as hostage negotiators, canine units,
and SERT team nenbers carry other specialized equi pnent as well
as the standard equi prent |isted above. That will be discussed
in greater detail later in the decision.

DOE _Medi cal__and Physical Fitness Standards

I n Decenber 1984 the DOE adopted certain nedical and
physical fitness standards applying only to PSOs. For
exanple, in neeting the defensive conbative standard. PSO s
nmust be able to run 40 yards starting froma prone position in
8 seconds, and run one mle fully equipped in 8 mnutes and
30 seconds.

These standards were adopted because, according to the DOE:

Recently. DCE has evaluated its security
operations and concluded that the increasing

threat of terrorist, paramlitary and other
crimnal as well as civil threatening
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activity requires that DOE strengthen its

security capabilities. DOE believes that

medi cal and physical fitness of protective

force personnel is essential to its security

operations, and thus to the country's comon

defense and security. Furthernore. DOE

believes that its protective force

personnel, and especially its security

i nspectors, nust be in good physica

condition in order to wthstand terrorist or

ot her adverse activities.

| npl enentati on of the standards begins wth a nedical exam
t hrough the Laboratory nedi cal departnent. It may al so include
i ndi vidual |y supervised exercise prograns through Cal State
University at Hayward prior to taking the physical fitness test
itself. If PSOs are not allowed to take the fitness exam due
to nedical restrictions, there is an appeal process. |If a PSO
takes the examand fails, there is a grace period for extra
conditioning. PSO s are required to re-test and neet the
standards on an annual basis thereafter. | f enpl oyees
ultimately do not qualify, they would be renoved from any arned
position.
As of March 1985. 189 PSO s have taken the physica

exam nation. Thirty-one have been cleared to take the physical
fitness test, and 97 have been cleared to participate in
physical fitness training prograns at California State
University. Hayward. Thirteen PSO s were found to be nedically
restricted, and 36 were awaiting further nmedical evaluation.
At the time of the March report, only 20 PSO s had passed both

t he nedical and physical fitness qualifying standards.
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As a result, there is no doubt that some PSOs wll |ose
their jobs as they currently exist. The Protective Service
Division has identified approxi mtely 24 positions which may be
converted to unarnmed positions in an attenpt to absorb sone of
those not able to neet the qualifying standards.

Duty Assignnents of PSO s

The division's general order #1, revised in 1977, sets
forth the regular activities of the division to include
(1) control of access to the Laboratory Site and to Limted and
Exclusion Areas; (2) imediate response to Protective Al arm
Systems; (3) patrols and surveillance, both on foot and by
vehicle; (4) inspection of buildings and areas during off-shift
hours; (5) response to calls related to accidents, injuries,
fires and conplaints; (6) enforcenment of the laws of the
Federal Governnent. State and County, and rules and regul ations
of the University of California including the Laboratory's
traffic and parking regulations; (7) escort of visitors,
construction or other personnel as necessary; (8) naintenance
of order at all tines; (9) arrests and related court
appear ances, under appropriate circunstances; (10) inspection
of vehicles, containers and persons for contraband itens under
appropriate circunstances; (11) destruction of classified
docunents as directed; (12) investigations and reports as
required.

Access control is a mgjor function of PSO s and has

continued nmuch the same as in the past. The Laboratory has
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various areas of differing security levels. Areas containing
special nuclear materials are naturally the npbst restricted.
Due to a great deal of expansion at the Laboratory, the nunber
of different security areas has increased, but the basic
concept has remained the sane. PSO s staff guard houses and
check each individual entering to ensure they have security

cl earance. PSO s nust know the various security areas and
vari ous badge requirenents for those areas.

When an individual who is not cleared for various security
areas needs access to them the individual nust be acconpanied
into the security area by an escort. An exanple would be a
bui l ding contractor doing construction work inside the security
area. PSO s nust not only acconpany non-cl eared individuals,
but nust also check the area for security problens. This can
entail a preview of the area to ensure that confidential
docunents are not exposed, safes are |ocked, doors are cl osed,
etc. Although this function is supposed to be done by PSO s or
security admnistrators (peace officers), lately the PSO s have
been too busy to do all the work and others have had to fil
in. This arrangenent is expected to be tenporary until PSO s
can resune all escort duties.

An extrenely sophisticated badge identification systemis
currently being planned by the Laboratory. The Secure
Integrated Livernore Alarm System (SILAS) will increase the

security. However, the systemw || be nmaintained by
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techni ci ans rather than PSC)S. Al t hough procedures for PSO s
may be sonmewhat altered under the new system their basic
duti es regarding access control should not change appreciably.

As part of the access control function, PSO s al so conduct
searches of vehicles and hand-carried packages entering the
Laboratory. This function is not new, although the frequency
and extent of searches has increased since the new procedures
were inplenented in Cctober 1984. Since Cctober 1984, searches
using nmetal detectors have been conducted on a random basi s.
These searches have, in fact, discovered substances unlawful to
bring onto the Laboratory prem ses.

PSO s also maintain regular foot and notor patrols. Foot
patrols include duties such as checking building |Iocks and
checking interiors to ensure no confidential docunents have
been left out. |If docunents are left out, the PSO takes the
docunment and nakes out a security report. Mdtor patrols are
done in the Laboratory police cars and also include patrols on
the public perinmeter roads outside the Laboratory.

The Laboratory nmintains an extensive protective alarm
system including nany types of alarms. \Wen alarns go off.
PSO s initiate a tactical response to the alarm A tactical
response is one in which PSO s use techniques of cover and
concealnment in order to best observe the area or surprise an
intruder. Many of the techniques are mlitary conbat

t echni ques.
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PSO s also performtraffic control functions at the
Laboratory, including accident investigations and issuing
parking citations and noving violations. If a Laboratory
enpl oyee receives three or nore tickets, a report goes to the
enpl oyee' s supervi sor who nay take disciplinary action if
he/she feels it is appropriate. There were, however, no
speci fic exanples of any Laboratory enpl oyees being disciplined
for parking violations. Traffic officers also investigate
accidents off the Laboratory prem ses if Laboratory vehicles or
Laboratory personnel are involved. PSO s have al so assisted
| ocal |aw enforcenment agencies with traffic control functions
out side the Laboratory when traffic lights go out during
denonstrations or when accidents occur.

In 1983 eight PSOs were sent to a special traffic schoo
at Los Medanos College. The class involved denonstration and
cl assroom instruction regarding investigation and docunentation
of traffic accidents. The PSO s fromthe Laboratory were the
only attendees who were not sworn peace officers. Al of the
attendees received college credit for the course.

PSO s are also responsible for the destruction of
classified docunents. At scheduled intervals. PSO s coll ect
| arge anmounts of docunents and transport themto a huge
shredder. Dependi ng upon the nature of the docunents. PSO s
either feed the material into the machines thenselves or

supervi se custodi ans who feed the docunments into the nmachine.
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Al t hough the anmount of this work has increased since the
earlier hearing and the procedure has becone nore formal, the
function itself has remained nuch the sane.

The heart of the division' s comunication systemat the
Laboratory is the console, which is staffed by PSO s. Console
operators check enployees in and dispatch officers to respond
to alarns and conplaints. They also receive all of the calls
of PSOs on patrol. The console is the comunication center
for the command centers for denonstrations and crises at the
Laboratory. Console operators also operate surveillance
caneras toassist PSOs in the field. Since 1980 the nunber of
such caneras has increased by two and one-half tines. The
nunber of TV booths has also risen from7 in 1980 to 47
currently. The nunber of notion detectors has al so increased
dramatical ly.

The console is tied in with the police information network
(PIN) which includes other |aw enforcenent agencies and their
conputers, and the National Crime Information Center of the
Departnment of Justice. This enables console operators to run
warrant checks. Although PIN existed previously. PSO s did not
have access to it until 1981. when the Laboratory first
obt ai ned the necessary equi pnment. Console operators receive
three days of training on the equi pnent. The PSO s taking the
training were the only attendees who were not sworn peace

of ficers.
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Prior to 1981 there were no witten instructions for
operation of the console. At that time a console instruction
book was first created. The docunent has proven to be
insufficiently detailed, so a new console training docunent is
currently being prepared.

Wthin the last two years, the security surrounding the
console itself has al so been upgraded. The entire area housing
the console has been "hardened."” Heavy steel doors with an
electric catch replaced a pull-type sw nging door. Previously
the building itself was not |ocked. Now a camera system has
been installed and the building has been |ocked down, wth
access only by key or at an entry point by a sergeant's office.

Duri ng denonstrations, PSO s play a major role in crowd
control and arrests. Prior to 1982 there had not been any
maj or denonstrations at the Laboratory requiring such efforts.
Prior to 1980, trespassers were generally escorted off the
prem ses after identifying thenselves. Now trespassing usually
leads to arrest. PSO s have participated in tactical teans for
crowd control during denonstrations, and they arrested and
forcibly renoved denonstrators fromthe prem ses. PSO s booked
individuals, filled out arrest reports, searched individuals,
fingerprinted and photographed them They al so have
transported those arrested to local jails and juvenile halls.
In conjunction with denonstrations, they essentially do all the

wor k commonly done by deputy sheriffs or other peace officers.
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In keeping with their responsibility to enforce the |aws.
denmonstrations are not the only tine when PSO s nmake arrests.
There was testinony by PSO s about a 1984 arrest involving a
stol en vehicle, another for possession of illegal drugs, and
another for drunk driving and failure to appear.

Since 1980 PSO s have been sent off-site to assist other
agencies and DCE facilities. For exanple. PSO s were sent to
Los Angeles to assist in security for the Aynmpics. |In 1983.
50 PSOs were sent to U C L.A to assist in security for a
| arge Iranian denonstration. In April 1985 PSO s were sent to
the University's Berkeley canpus to assist with anti-apartheid
denonstrations. PSO s have al so assisted other DOE facilities
such as Savannah River (Georgia). QGakridge (Tennessee), and
Sandi a Laboratories, adjacent to LLNL. Canine units have al so
been sent to assist the Livernore police departnent and the
Al ameda County sheriff's departnent.

I ndi vi dual PSO s have been assigned a variety of
assi gnnents such as teaching weaponl ess self defense, field
training officers, firing range masters, affirmative action
coordinator, giving security briefings to new Laboratory
enpl oyees, and perform ng sonme of the functions of an arnorer.

PSO s have al so attended conmunication circles which occur
approximately once a nonth. At the comunication circles PSO s
di scuss with security departnment managenent issues which

concern PSO s, such as the DOE physical fitness standard.
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Al t hough ot her enpl oyees sonetines neet in groups to discuss
safety issues or the inplenmentation of new equi prent or
processes, the conmmunication circles appear to be unique to
PSO s.

Specialty Functions

In 1981 the Laboratory established a PSO special emnergency
response team (SERT). SERT is the Laboratory equivalent to a
SWAT team  SERT nenbers are selected after a witten
psychol ogi cal exami nation and an interviewwth a three-nmenber
panel . SERT nenbers are on call and rotate every week, so that
a teamis always available. Slightly over 10 percent of the
PSO s are assigned to SERT

SERT nenbers receive special training on a regular basis.
Team nenbers received initial training fromone of two
facilities utilized by the Laboratory. The first was a SWAT
acadeny run by the FBI and the second was a DOE acadeny, wher e
future training will also take place.

Testinony regarding the FBI SWAT acadeny indicated that the
basic thrust of the training was how to neutralize a situation
where an individual or a group has taken hostages. Wen
everything else has been tried, the last resort would be to
enter the area and kill the hostage-takers w thout harm ng the
hostages. To that end, nenbers learn skills such as repelling
out of wi ndows, off buildings or froma helicopter, entering

bui |l dings and taking positions both as individuals and teans
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wi t hout being seen, and entering roons to kill the hostage
takers. Trainees also received additional weapons training
including a conbat stress course where the officer nust
determine in a limted nunber of seconds whether the target is
friendly or an eneny.

In contrast to the FBI training, the DCE training is nuch
nore of a mlitary approach. Although many of the sanme skills
are taught (such as repelling, etc.), the tactical approach is
different. This is because the DOE's main concern is the
protection of special nuclear materials, rather than concerns
regardi ng hostages, a typical SWAT team concern. For
Laboratory purposes, the DOE training has made the FBI SWAT
trai ning somewhat outnoded. This shift in enphasis on training
is consistent with the underlying need for such teans at the
Laboratory. SERT was initially established out of concern that
an enpl oyee could have nental problens and take hostages. That
concern now seens to be overshadowed by a fear of terrorists
sei zing special nuclear materials.

PSO s on SERT duty are required to carry a pager and nust
be able to respond to the Laboratory fully equi pped wi thin one
hour. They are not allowed to drink alcohol or travel outside
thai one-hour radius during the time they are on call. SERT
t eam nmenbers have special insurance provided for then{by t he
Laboratory.

SERT nmenbers are assigned special equipnment. They have a

special type of mcrophone known as a lip-mke in order to free
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their hands fromradi o operations. They also carry repelling
ropes, Sw ss seats, gas masks, bullet-proof vests, fishnet-type
vests with conpartnments, special handcuffs, rechargeable
flashlights, door jammers and mirror devices. SERT nenbers
al so have special weapons such as the MP 5 subnmachine gun with
a silencer, and an H&K-33 autonmatic weapon. The SERT team al so
has sniper rifles with scopes and tripods. The teamal so has a
van with a set of programmable and voice confidential radios.

| f hostages are taken, the departnment has PSO s trained as
host age negotiators. Hostage negotiation teans began sone tine
after 1981. Negotiators set up equipnment to enable themto
talk to the hostage-takers and negotiate with them attenpting
to neutralize the situation wi thout anyone being hurt. They
also work closely with SERT, gathering information for SERT in
case negotiations fail.

Negotiators are selected after a witten psychol ogi cal
exam nation and two interviews, one of which is done by a
psychol ogi st. Once they have been trained, the hostage
negotiators are included on a statewide list so that they may
be available to assist other negotiators in hostage situations.

At the scene of an incident, negotiators wear specia
wi ndbr eaker jackets with the word "negotiator”™ witten in |arge
|etters on the back. This enables themto be easily
i dentifiable when working in the enmergency comrand center.

Negotiators are assigned other special equipnent such as tape
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recorders, phones and paraphernalia to enable themto hook up
to existing phone lines and talk to the suspects.

When the Laboratory conducts a confidential mneeting or
conference, PSO s may provide security by doing a "technica
sweep" of the meeting room Prior to 1981, PSOs would go into
a nmeeting roomand | ook under chairs and tables for |istening
devices. They also provided typical security functions such as
| ocking doors, etc. After 1981, specialized training was
provided and technical sweep teans were selected. Although the
basi ¢ function of renoving anything which would conprom se the
confidentiality of the neeting or conference is the same, the
sophi stication level of the technical sweep has increased.
Techni cal sweep teans have been used in preparation for
conferences throughout the state. PSO s may also be called
upon to physically guard the prem ses 24 hours a day for the
duration of any conference.

Anot her special function which is new since the initia
unit hearing is the canine unit. First used in 1983. the
Laboratory now has three canine units. The dogs are utilized
as attack dogs or for protection or tracking. The primary job
of one of the canine units is to search for explosives. That
particul ar dog was brought from Holland after nonths of
training, at a cost of $8,400. The PSO assigned to the dog
then spent over a nonth in intensive training with the dog as a
team The training covered both obedience training as well as

expl osives work. Followup training is done on a nonthly basis.
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PSO cani ne officers work different hours than other PSO s.
They take their dogs hone with themafter work, and are
responsi ble for the dog's care, feeding and groom ng. The
Laboratory provides food and pays for all the veterinary bills.

Canine units use specially nmarked patrol cars which are
al so equi pped with special radios, so that they may conmunicate
with the SERT team The explosive unit is also equipped with a
smal | canmera for photographi ng possi bl e expl osives.

G her Quard Units

PSO s at the Lawence Berkel ey Laboratory are included
within the service unit. The exclusive representative and the
Uni versity have negotiated a collective bargaining agreenent
whi ch was less than a year old at the time of the hearing. The
petitioner submtted evidence that guards at all other DOE
facilities are in separate bargaining units. However, the
Uni versity put on evidence that security services at those
facilities are provided by independent contractors.

DI SCUSSI ON

Unit descriptions are not cast in concrete. Under the
circunstances of this case, i.e., where no enployee
organi zation received a nagjority of the votes cast in the
earlier election, any enployee organization may file a petition
to request any configuration of unrepresented enpl oyees,
including any or all of the enployees covered by the earlier

Board decision. Such a petition is limted only by the
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timeliness requirenents of section 3577(b)(2). which prohibit a
representation petition frombeing filed within 12 nonths of
the earlier representation election. The holding of any
earlier unit determnation decision is binding only to the
extent that Board precedent has remained the sane, and that the
facts as they currently exist conpel a simlar finding.

In this case, although PERB precedent has renai ned
unchanged, the facts as they currently exist are sufficiently
different fromthe facts upon which the earlier Board decision
was based to warrant a different conclusion.

In the earlier decision, the Board, based upon a scant
72-page record, found that PSO s were relatively unskilled
enpl oyees perform ng routine physical tasks, creating a comobn
interest with other service enployees. A review of the record
in the current hearing leads to the conclusion that, because of
the threat of worldwide terrorismand the fear that terrorists
may try to steal special nuclear materials fromDOE facilities,
the Laboratory has engaged in a continuing process of
devel oping the PSO s into an increasingly sophisticated
param litary security force.

Nowhere is this change nore evident than in the training
PSO s receive. The training currently received is simlar, if
not identical, to a standard police acadeny. The quantity of
training has increased by 3 1/2 times up to 700 hours, and the

sophi stication level has also increased. This is not only a
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change from previous PSO training, but is also significantly
different fromtraining levels of other service unit
enpl oyees. Al though other service enployees do receive
training (e.g.. custodians regarding cleaning techniques. and
gardeners regarding pesticides), the anmount and sophistication
| evel of other service enployees' training is nowhere
conparable to the PSOs. A conparison of the training
materials in evidence makes that obvious. Wile PSO s are
bei ng taught how to protect nuclear materials fromterrorists,
ot her service enployees are taught how to clean a bathroom or
spray for bugs. Except for training on itenms common to all
Laboratory enpl oyees, there is alnost no relationship between
PSO training and the training of other service unit enployees.

PSO s are now treated differently than other service
enpl oyees in the manner in which they are recruited, screened
for enploynment, and hired. Their hours of enploynent are not
the same as other enployees, nor is the nethod for assignnent
of overtine. Although PSO salary ranges are simlar to other
service enpl oyees, no other service enployees receive pay for
being on call, such as while eating lunch or for SERT team
menbers who are not working but are still on call.

The DCE physical fitness requirements are another crucia
change from circunstances as they existed during the initia
unit determ nation proceeding. The fitness requirenents are

not only evidence of a conscious shift to a nore professional
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security force, but they also distinguish PSOs fromall other
Laboratory enployees. The requirenents will undoubtedly serve
to weed out many PSO s unable to keep pace with the revanping
of the security force. Only PSO s now face the loss of their
jobs on a yearly basis for physical fitness reasons.

The shift to a nore professional security force is also
evi denced by nunerous other changes which have occurred since
the time of the initial unit determnation. The type and
frequency of searches conducted by PSO s. the increasing
sophi stication of the technical sweep teans, the shift from
yell ow caution lights to police package red lights on patro
cars, and the increase in sophistication of the departnent's
communi cation systemare all indications of the change in the
Laboratory's approach to security. Many of the changes may
seemirrelevant when viewed in isolation. For exanple, a
change in the color of the rain gear fromyellowto black, or
to a darker colored sleeve patch, would be singularly
insignificant were it not for the underlying reasons for the
change. Black is harder for intruders to spot, providing PSO s
another small but inportant advantage during a tactica
assault. Viewed in that light, the change .is further evidence
of the Laboratory's shift towards a paramlitary security force.

Some other changes are not at all subtle. The addition of
fully equi pped SERT teans, trained hostage negotiators,

participation in force-on-force exercises, and canine units to
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track intruders and ferret out explosives, for exanple, are a
great deal nore than attenpts to keep current with technol ogy.
They mark a departure from the days when PSO s were "relatively
unskill ed enpl oyees performng for the nost part routine

physi cal tasks."

It is true that many of the PSO s duties have renained
unchanged and are very routine. Checking badges, docunent
destruction, escort duties, traffic functions, and some foot
and notor patrol duties, for exanple, are relatively unchanged,
routine in nature and make up the bulk of the average workday.
But that is no doubt primarily due to the fortunate fact that
terrorist attacks, denonstrations and other simlar emnergency
situations are not everyday occurrences at the Laboratory.

In conclusion, it is clear that the circunstances existing
at the tine of the initial unit determ nation proceedi ng do not
currently exist. The significant changes which have occurred
render the Board's earlier decision inapplicable to PSO s today.

APPROPRI ATE_UNIL T

Having found that the earlier unit determ nation decision
is inapplicable, it is then necessary to determ ne the
appropriate unit placenment for PSO s under circunstances as
they currently exist.

The petitioner has argued that a unit of PSO s should be
severed fromthe service unit pursuant to the criteria spelled

out in Mallinckrodt Chemical Works. UraniumDivision (1966)
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162 NLRB 387 [64 LRRM 1011]. That decision dealt with
requi rements for carving out or severing craft units and
functionally distinct departnental units with a tradition of
separate repreSentation simlar to craft groups. The criteria
used in Mllinckrodt, however, need not be applied here.
Al t hough a conprehensive service unit was found to be
appropriate by the Board, no enpl oyee organi zati on was ever
certified as exclusive representative. Wiile there is no PERB
precedent on this issue the unit as an ongoing entity is
guestionable at this point. Furthernore, since the Board's
initial unit determ nation decision is not found to have
continuing applicability, it is nore appropriate to look to the
statutory unit criteria when determ ning the appropriateness of
the petitioner's request for recognition. Section 3579 spells
out the unit criteria in pertinent parts as foll ows:

(a) In each case where the appropriateness

of aunit is an issue, in determning an

appropriate unit, the board shall take into

consideration all of the followng criteria:

(1) The internal and occupationa

community of interest anong the enpl oyees,

including, but not limted to, the extent to

which they perform functionally related

services or work toward established common

goal s, the history of enployee

representation with the enployer, the extent

to which such enpl oyees belong to the sane

enpl oyee organi zati on, the extent to which

t he enpl oyees have common skills, working

conditions, job duties, or simlar

educational or training requirenents, and

the extent to which the enpl oyees have
commoDn supervi si on
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(2) The effect that the projected unit
will have on the neet and confer
rel ationshi ps, enphasizing the availability
and authority of enployer representatives to
deal effectively with enpl oyee organi zations
representing the unit, and taking into
account such factors as work location, the
nunerical size of the unit, the relationship
of the unit to organizational patterns of
t he hi gher education enployer, and the
effect on the existing classification
structure or existing classification
schematic of dividing a single class or
single classification schematic anong two or
nore units.

(3) The effect of the proposed unit on
efficient operations of the enployer and the
conpatibility of the unit with the
responsibility of the higher education
enpl oyer and its enployees to serve students
and the public.

(4) The nunber of enployees and
classifications in a proposed unit, and its
effect on the operations of the enployer, on
the objectives of providing the enpl oyees
the right to effective representation, and
on the neet and confer relationship.

(5) The inpact on the neet and confer
rel ati onship created by fragnentation of
enpl oyee groups or any proliferation of
units anong the enpl oyees of the enployer.

- L] - -

(c) There shall be a presunption that al
enpl oyees within an occupational group or
groups shall be included within a single
representation unit. However, the
presunption shall be rebutted if there is a
preponderance of evidence that a single
representation unit is inconsistent with the
criteria set forth in subdivision (a) or the
pur poses of this chapter.

-
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(f) The board shall not determ ne that any
unit is appropriate if it includes, together
wi th other enpl oyees, enployees who are
defined as peace officers pursuant to

subdi visions (d) and (e) of Section 830.2 of
t he Penal Code.

In determning the community of interest of PSOs. it is
necessary to look at the extent PSO s perform functionally
rel ated services toward a common goal. Regardless of the
specific work assignnment. PSO s all have a common goal: the
security of the Laboratory and the protection of specia
nucl ear materials. Although all enployees at the Laboratory
shoul d be security-conscious, it is the PSOs as a security
force who ensure that adequate protections and safeguards are
in effect at all times. This is a responsibility and goal not
shared by other service unit enployees.

Toward that common goal. PSO s all receive extensive
training not given to any other Laboratory personnel. As a
result of that training, PSO s possess skills completely
foreign to other Laboratory enployees. Qher enployees are not
trained in tactical maneuvers or deadly weapons, self defense,
search and seizure and arrest techniques, anong nmany ot her
skills unique to the security force. There may have been tines
in the history of the Laboratory when PSO s possessed the sane
skill levels as custodians or gardeners, for instance, but that

was before the threat of terrorismled to increased security

nmeasur es.
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The working conditions of PSOs are also different than al
ot her Laboratory personnel. No other enployees are subject to
physical fitness standards which could result in the |oss of
their jobs on an annual basis. That unique factor alone goes a
long way in establishing a community of interest anong PSO s
separate from other Laboratory groups. PSOs are the only
enpl oyees receiving "on call" pay. Overtine is allocated by a
systemunique to PSOs. The shift schedules of PSO s are élso
di fferent than other enployees, allowwng PSOs to report to the
squad room for their roll call neeting and still be in place at
their work assignnent when other enployees change shifts.

PSO s are the only Laboratory personnel given psychol ogi cal
exam nations and a behavioral events selection interview before
their initial enploynent.

The overlapping job duties between PSO s and ot her
Laboratory enployees are mininmal and generally related to the
| ess sophisticated PSO duties such as docunent destruction or
escort duties. Although other enployees, such as fire fighters
or health and safety technicians, my respond to the sane
alarms as PSO s. or may patrol facilities against exposuré to
hazardous materials, the record does not indicate that their
duties, once they are at the site of the hazardous materials or
the alarm overlap with the duties of PSO s.

No ot her enployees in question act as a security force or

carry deadly weapons or search fellow enpl oyees, enforce
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traffic |l aws, control access to the Laboratory, patrol the
facilities inspecting buildings for security problenms, or
generally police the Laboratory pren ses.

There has also been relatively little interchange of
enpl oyees between the protective service division and ot her
groups of enployees. Sone of the transferring that has taken
pl ace was notivated by a failure to pass the DOE fitness
standards. If other Laboratory enpl oyees seek to becone PSO s.
they go through a process similar to outside applicants.

There is little conmon supervision between PSO s and ot her
Laboratory groups. Anong other enployees placed in the service
unit, there is no conmmon supervision until the level of the
Laboratory associate director. There are energency situations
such as fires, radiation spills or criticality alarns, etc.
when PSO s are under the direction of an incident comrander who
woul d be the senior fire departnent personnel. However, that
chain of conmmand would apply to all Laboratory personnel and
does not indicate a community of interest with other enployees
based upon common supervi sion.

Because there has never been an excl usive representative
for PSOs. there is little history of representation with the
Laboratory. The petitioner did enter evidence of neetings wth
the Laboratory over a limted nunber of grievances and a few
i ssues such as DCE fitness requirenents. That, however, is not

significant enough to support an argunment for a separate unit
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of PSOs. By the same token, since there is no significant
bargai ning history, finding that a unit of PSOs is appropriate
will have no disruptive inpact on existing bargaining

rel ati onshi ps.

Both parties point to bargaining units outside the
Laboratory in support of their positions. The enployer points
to the PSO s at Law ence Berkel ey Laboratory and argues that
including PSOs in a service unit was successful at Law ence
Berkel ey Laboratory and is therefore appropriate at LLNL. This
argunent is unpersuasive for two reasons. First. PSO s at
Berkeley performin a different manner than those at LLNL.

PSO s at Berkeley work closely with the U C. Berkeley police
departnent who perform many of the functions of Livernore
Laboratory PSO s. The training of Berkeley PSOs is not as
extensive as at LLNL. Arrests are made by the University
police officers, and the security at LBL facilities is nowhere
near the level required at LLNL. Berkeley PSO s are not

subject to DOE fitness requirenments, nor do they have energency
response teans such as SERT or hostage negotiators. GCenerally
speaki ng, the situations at LBL and LLNL are not conparabl e.
This is supported by the Board's earlier finding in Unit

Determ nation for Skilled Crafts Enpl oyees of the University of

California (1982) PERB Decision No. 242-H as follows:

While LBL is simlar to LLNL in that it gets
federal funding and nust seek DOE approva

of personnel policy, these factors al one do
not nandate a separate unit for the
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Laboratory. LBL is distinguishable from
LLNL in that salary ranges at the latter are
set by a local job market survey which nust
be approved by the DOE, whereas LBL ranges
are set by the University and do not require
federal approval. Moreover. LBL is not

i nvol ved 1 n nuclear weapons research and its
enpl oyees are not required to have security

cl ear ance.

The second reason the history at LBL is not helpful in

determining the unit at LLNL is that, at the time of the

hearing, the collective bargaining agreenment concerning the LBL

PSO s was less than a year old. Such a limted experience

should not play a role in the Livernore determ nation.

Equal Iy inapplicable are the experiences at other DOCE

facilities cited by petitioner. CQGuards at

all other DOE

facilities are provided by private security conpanies on a

subcontracting basis. They are represented by enpl oyee

organi zations in units limted to guards.

facilities fall within the jurisdiction of

Those ot her

the NLRB and not

HEERA. As such, separate units are nmandated by section 9(b)(3)

of the Labor Managenment Rel ations Act (LNFMQIZ and provide

little value to the case at hand.

2Section 9(b)(3) of the LMRA reads in pertinent parts as

fol | ows:

Provi ded, That the Board shal

(3) decide that any unit is appropriate for
such purposes if it includes, together with
ot her enpl oyees, any individual enployed as
a guard to enforce agai nst enpl oyees and

ot her persons rules to protect property of
the enployer or to protect the safety of
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Evi dence regarding the extent to which enployees belong to
the sanme enpl oyee organization is also of little value. The
petitioner cites the fact that it was the only organization on
the ballot during the first election, and that no other

enpl oyee organi zation has intervened in the case at hand.

However, petitioner did lose the first election to "no
representation.”™ Furthernore, other enployee organizations
will have an opportunity to intervene on any new el ection. 13

Petitioner also cites the fact that 14 PSO s testified in
support of the separate unit. However, that is not a
significant nunber when conmpared to the unit size of
approxi mately 200. Thus, the history of representation and the
extent of nenbership of the petitioner are not nmaterial factors
in this unit decision.

The effect the unit will have on the neet-and-confer

rel ati onship nust also be taken into consideration. There is

persons on the enployer's prem ses; but no

| abor organi zation shall be certified as the
representative of enployees in a bargaining
unit of guards if such organization admts
to nenbership, or is affiliated directly or
indirectly with an organi zati on which admts
to menbershi p enpl oyees other than

guar ds. .

13PERB Regul ation 51310 states as foll ows:

Wthin 15 workdays foll ow ng issuance of a
notice of intent to conduct election in the
appropriate unit, any enployee organi zati on,
whet her or not a party to the unit hearing,
may file an intervention to appear on
bal | ot .
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no evidence indicating the enployer would have a probl em
provi ding enpl oyee representatives with authority and
availability sufficient to deal effectively with an exclusive
representative for a unit of PSOs. There was no such probl em
during earlier discussions between the enployer and the
petitioner regarding DCE fitness standards. The enpl oyer has
taken the position that it would be willing to and has. in
fact, nmet with any enpl oyee organi zati on wishing to raise

i ssues of concern to PSOs in the past. Anobng enpl oyees
covered by the earlier service unit decision, the protective
service division is unique in that it was assigned a
representative fromthe personnel departnment to be of

assi stance for enploynment-rel ated issues.

The nunerical size and work |ocation of PSO s al so suggest
that they would be a workable unit. Although smaller than the
University's systemwi de bargaining units, a unit of alnost
200 PSOs is simlar to the sizes found appropriate in campus
craft units. Wth the bulk of PSO s assigned to the Livernore
site, and only a limted nunber assigned to Site 300. the work
| ocation creates no special problens for a PSO unit.

Communi cati ons between the enployer and the unit or anong the
unit nenbers thensel ves would be relatively sinple.

14

In earlier decisions. the Board found that dividing an

14See for exanple. Unit Determination for Skilled Crafts
Enpl oyees _of the University of California, supra.
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existing classification among two units was not a probl emwhen
LLNL was involved. Even if the University were to prevail in
its.-argunent that PSO s belong in a service unit. PSO s woul d
be divided into two units, one at LLNL and one at LBL. Thus,-
that factor is not an inportant one.

Since there are no other PSOs in a situation simlar to
that at LLNL, a PSO unit would be unique within the University
system Because the facts in this case are uni que,
establishment of a PSOunit will not lead to any proliferation
of other PSO units. Only one additional unit is being created
whi ch should not create a burden for the University. The
Uni versity has not denonstrated that its creation would inpair
the efficient operations of the University or the Laboratory,
nor will it interfere with the University's ability to serve
students and the public.

The petitioner argues that since PSO s are the equival ent
of police officers at LLNL, the rational e underlying
section 3579(f) should apply. However, in spite of the fact
that PSO s act |ike peace officers, look |ike peace officers,
used to be peace officers, still performnmany of the sane
functions as peace officers, and in many respects are treated
i ke peace officers by the Laboratory, they are not peace
of ficers pursuant to section 830.2 of the Penal Code. Had the
Legi sl ature wanted security guards to be included wthin

section 3579(f). it could easily have done so. Yet it chose to
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[imt the section to peace officers instead of those performng
peace officer functions. Thus, the underlying rationale of
section 3579(f) is not a factor taken into consideration in
creating this PSO unit.

The petitioner also argues extensively that the Board erred
inits earlier unit decision when it decided not to apply the

PERB precedent stated in Sacramento Gty Unified Schoo

District, supra. The Board held that its policy of favoring
separate units for security guards was for the benefit of the
enpl oyer, and that if the enployer did not want a separate
unit, the policy would not be applied. This holding remains
precedential and binding, unlike the factual findings of the
Board which, due to changes in circunstances are no | onger
applicable. Therefore, the decision to establish a PSO unit is
based entirely upon the statutory unit criteria and does not
rely for support upon the policy favoring guard units as

spelled out in Sacramento City.

On the afternoon of the last day of the hearing, the
Uni versity announced, as an alternative position, that if PSO s
were found not to be appropriately included within the service
unit, then they belonged within the Laboratory technical unit.
The issue of including PSOs in the technical unit was never
raised at the outset of the hearing as an issue to be
l[itigated. Furthernore, other than restating its position in a

footnote in its opening brief and in a single paragraph in its
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reply brief, the inclusion of PSOs in the technical unit was
not briefed. This issue has not been fully litigated. Thus,
the University has failed to denonstrate that it is nore
appropriate for PSOs to be in a technical unit or that it is
i nappropriate for PSOs to be in a separate unit. Awunit of
PSO s is appropriate at LLNL.
PROPOSED ORDER

Upon the foregoing findings of fact and concl usions of |aw
and the entire record in this case, a unit of Protective
Service Oficers at Lawence Livernore National Laboratory
requested by petitioner is found to be appropriate, and an
el ection shall be held by the San Franci sco Regional Director
pursuant to the Board's rules and regul ati ons.

Pursuant to California Adm nistrative Code, title 8.
part 11, section 32305. this Proposed Decision and Order shal
beconme final on October 2. 1985. unless a party files a tinely
statement of exceptions. In accordance with the rules, the
statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code title 8.
part 111. section 32300. Such statenent of exceptions and
supporting brief nmust be actually received by the Public
Enpl oynent Rel ations Board at its headquarters office in
Sacranmento before the close of business (5:00 p.m) on

Cctober 2, 1985. or sent by telegraph or certified United
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States mail, postmarked not later than the last day for filing
in order to be tinely filed. See California Adm nistrative
Code, title 8, part Il1l. section 32135. Any statenent of
exceptions and supporting brief mnmust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall be filed with the Board itself. See California
Adm ni strative Code, title 8, part Ill, sections 32300 and

32305.

Dat ed: Septenber 12. 1985

JAMES W TAW
Adm ni strative Law Judge
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