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DECI SI ON

MORCGENSTERN, Menber: This case is before the Public
Enpl oynment Rel ati ons Board (PERB or Board) on appeal by Charging
Party George E. Reich to a dismssal of his unfair practice
charge against the International Union of QOperating Engineers,
Local 501 (Wnion or Local 501). In his charge, Reich alleges
that the Lhibn failed to fairly represent himin contesting the
decision of the University of California at Los Angel es
(University) to place himon an investigatory |eave pendi ng
di sm ssal from enpl oynent.

SUMVARY OF FACTUAL ALLEGATI ONS

In May 1984, the University placed Reich on investigatory
| eave for allegedly sleeping on the job. Reich had a back

probl em that had becone apparent several nonths before May 1984,



and he clains he was performng exercises to relieve back pain
when his supervisor entered the room Reich clains he had no
prior reprimands and his work performance had been highly rated.

After being placed on |eave, Reich nmet with Fred W Lowe, a
representative of Local 501.1 Lowe advised Reich to resign,
apparently in lieu of dismssal. According to the allegations
in the charge, Lowe told Reich that his case had been revi ened
by three Union |awers, all of whom were of the opinion that
Rei ch woul d not succeed in reversing the University's decision
in arbitration. Reich told Lowe he had engaged a representative
outside the Union, and that individual told Reich he could
definitely wwn the case. Lowe's pessimstic view of the
I'i kel i hood of success remai ned unchanged.

Thereafter, Reich was represented by Ll oyd I\lapier.’2 Napi er
took Reich's case to arbitration on June 10, 1985. After the
University presented its case, the arbitrator ordered Reich
reinstated with back pay.

In the instant unfair, filed on Decenber 4, 1985, Reich asks

that Local 501 reinburse him for Napier's fees in the anpunt of

Al'though the precise date of this meeting is not clear,
the charge places it during the sumer of 1984.

2Reich does not allege in his charge that the Union refused
to represent himor to take his case to arbitration. By letter
dated July 16, 1984, Lowe advised Reich that the Union was
w thdrawing as his representative per Reich's request. Although
Rei ch asserts he did not receive this letter, he does not
chall enge its factual content.



$6, 420, as well as an additional fee of $1,300 to which Reich
mai ntains Napier is entitled.

In a letter dated March 27, 1986, the Board' s regiona
attorney dism ssed Reich's charge, finding that the charge was
both untinely filed and that the allegations contained in the
charge failed to establish a prinma facie violation of the duty

of fair representation (DFR)

Rei ch appeal ed the dismssal on April 15, 1986, claimng
that, because he lacks legal training and could not properly
eval uate the Union attorneys' opinions of his case,

[i]t was not until the actual hearing was
heard on June 10, 1985, and the arbitrator
found in ny favor at the conclusion of the
university's case (wthout requiring one bit
of testinony fromnme or anyone on ny behal f)
that | becanme aware of the fact that the
union had msrepresentd [sic] to ne their
reason for not wishing to represent me

Calculating the six-nonth statute of |imtations as begi nning on
June 10, 1985 (the date of the successful hearing), Reich views
his Decenber 4, 1985 PERB filing as tinely.

DI SCUSSI ON

Section 3571.1(e) of the H gher Education Enpl oyer-Enpl oyee
Rel ati ons Act (HEERA)3 i nposes on an excl usive representative
the duty to fairly and inpartially represent all unit enployees

for whom the enpl oyee organi zation is the exclusive

SHEERA is codified at Government Code section 3560 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code.



representative.* The enployee organization is said to violate
its DFR when its conduct is arbitrary, discrimnatory or in bad

faith. Rocklin Teachers Professional Association (Ronmero) (1980)

PERB Decision No. 124. As wth any unfair practice, however, the
instant DFR charge nust conformto the requirenments of HEERA
section 3563.2(a)5 and, therefore, nust include allegations
that the conduct occurred no nore than six nonths prior to the
filing of the charge. Here, since the charge was filed on
Decenber 4, 1985, only Reich's hearing, held on June 10, 1985,
falls within the statutory period. |In our view, the favorable
outcone rendered by the arbitrator affords no basis to entertain
this charge filed nearly 17 nonths after the Union assessed
Rei ch's case.

In general, a DFR claim accrues on the date when the
enpl oyee, in the exercise of reasonable diligence, knew or should

have known that further assistance from the union was unlikely.

“Section 3571.1(e) makes it unlawful for an enpl oyee
organi zation to:

Fail to represent fairly and inpartially all
the enployees in the unit for which it is
the exclusive representative.

°Section 3563.2(a) states:

Any enpl oyee, enpl oyee organi zation, or

enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not issue a conplaint in respect
of any charge based upon an alleged unfair
practice occurring nore than six nonths
prior to the filing of the charge.



HIl v. Georgia Power Co. (11th Cir. 1986) 786 F.2d 1071 [122

LRRM 2779], The statutory six-nonth limtation period under the
Nati onal Labor Relations Act begins to run when the enpl oyee
receives notice that the union will proceed no further with the

grievance. Hungerford v. United States (9th Gr. 1962) 307 F.2d

99, 102. See, also, Hersh v. Allen Products Co. (3rd Cir. 1986)

F. 2d [122 LRRM 2730].

In the instant case, Reich contends that Local 501 violated
its DFR by erroneously assessing the nerits of his case, and
that he becanme aware of this erroneous assessnent only at the
conclusion of the arbitration hearing. However, in the private
sector, the courts have soundly rejected the notion that the
favorabl e outconme of a grievance, or the nerits of a grievance
not pursued, denonstrates a breach of the DFR- See, for exanple;

Stanley v. Ceneral Foods  -Corp. (5th Cr. 1975) 508 F.2d 274 [88

LRRM 2862]. The Suprene Court stated in Vaca v. Sipes 386 U.S.

171, 192-93 [64 LRRM 2377-78]:

[I]f a union's decision that a particul ar
grievance lacks sufficient nmerit to justify
arbitration wuld constitute a breach of the
duty of fair representation because a judge
or jury later found the grievance
meritorious, the union's incentive to settle
such grievances short of arbitration would
be seriously reduced. The danpeni ng effect
on the entire grievance procedure of this
reduction of the union's freedomto settle
clains in good faith would surely be
substanti al .

Further, a breach of the DFR cannot be based on a |ater
tribunal's view regarding the probability of success on the

merits. Freeman v. O Neal Steel, Inc. (5th Cr. 1980) 609 F. 2d




1123 [103 LRRM 2398]. Here, assum ng arguendo that the charge
establishes a prima facie case, the conplained-of conduct is the
Union's alleged m sassessnent of the nerits of Reich's case.

That event occurred during the summer of 1984. There are no
allegations in Reich's charge that would support a finding that
Local 501 m srepresented its underlying assessnent. To the
contrary, Lowe's interaction with Reich was straightforward. He

told himplainly and pronptly of the Union |awers' assessnents.

Nor do allegations appear in the charge denonstrating that
the Union had sonme ulterior notive that only cane to |ight at
the tine of the hearing or wwthin the six nonths preceding the
filing of the charge. |In short, the only event that occurred
within this tine frane was the hearing itself. Wthout nore,
the charge is untinely:

Contrary to our dissenting colleague, we are unconvinced that
Reich | acked sufficient know edge or ability to realistically
assess his case. Reich was aware of Napier's optimstic view of
his case in July 1984 and, for the reasons expressed in Vaca,
supra, we are unwilling to rely solely on the eventual victorious
hearing to supply the requisite evidence of a prinma facie case.

CRDER

Based on the foregoing, we AFFIRM the regional attorney's

di sm ssal

Menber Porter joined in this Decision. Chairperson Hesse's
di ssent begi ns on page 7.



Hesse, Chairperson, dissenting: | dissent on the limted
grounds that the Charging Party's cause of action accrued when
he had reason to believe that the Union's alleged refusal to
represent himwas made in bad faith, discrimnatorily, or
arbitrarily. Wile | would agree that a decision by the
arbitrator in favor of a Charging Party does not necessarily

evi nce such bad faith (see Vaca v. Sipes, supra), | amnot

willing to state that such a determ nation can never be
evi dence of bad faith.

In this case, the Charging Party was aware of the Union's
opinion of his case in 1984, outside the six-nonth statute.
But because of the Union's statenent that "three Union |awers

all said the case would lose in arbitration,” | find it

reasonable that he did not find the Union's reluctance to
pursue his case to be arbitrary or in bad faith. That
assessnment could be nmade only when he won his arbitration
W thout his new attorney even having to call any w tnesses.
Thus, in this factual situation, | would find the charge tinely
filed as his cause of action ardse only when the decision was

r ender ed.

As to the statenent by the majority that the Union never
refused to represent the Charging Party, | believe that to be a
matter of fact to be decided at a hearing. Certainly the Union
woul d raise such a defense, but the allegation as stated in the
charge can be interpreted to nean that the Charging Party was

di scouraged from using Union counsel. | would remand the issue



of the Union's alleged breach of the duty of fair
representation to the general counsel for issuance of a
conplaint so that these factual findings could be made at a

heari ng.



