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DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on exceptions filed by the charging
party, Tony Petrich, to the attached proposed decision of an
admi ni strative law judge (ALJ) disnmissing the conplaint. At
the conclusion of the charging party's presentation of
evi dence, the respondent, Riverside Unified School District
(District), noved for dismssal of the conplaint for failure of
the charging party to establish a prima facie case. After
reviewing the transcript of the hearing and giving the parties
the opportunity to submt briefs, the ALJ granted the notion to
di sm ss.

We have carefully reviewed the entire record, including the
transcript and the exceptions filed by the charging party and,

finding the ALJ's decision free fromprejudicial error, we



adopt it as the Decision of the Board itself. W agree that
the evidence presented by the charging party was insufficient
to establish any prinma facie violation of the Educational

Enpl oyment Rel ati ons Act (EERA).1 On appeal, the charging
party also makes various clains of irregularities in the
conduct of his hearing and in the filing and content of the
District's post-hearing brief. W wll briefly coment on each
of these cl ains.

Rather than filing a brief in response to the notion to
dism ss, the charging party filed a Motion to Exclude Briefs
for Respondent from Consideration. This notion, based on the
fact that the District's proof of service of its brief was
i nadvertently dated May 29, rather than April 29, 1986, was
denied.2 The charging party now appeals that denial. This
claimis wthout nerit. It would constitute a grave injustice
to exclude a party's filing due to a clerical error in the
proof of service when, in fact, all filing requirenents were

met and the opposing party suffered no prejudice.

The EERA is codified at Government Code, section 3540,
et seq.

The District's brief was tinely served on April 29, and
tinely filed on May 2, 1986, in accordance with PERB
Regul ati ons. PERB Regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq.



The charging party also clains that the District's brief
relies on waived affirmative defenses. However, the brief
nmerely details testinony supporting the District's position
that the adverse actions taken against the charging party were
warranted and not the result of retaliation for protected
activities.

Additionally, the charging party clains that the ALJ
i nproperly excluded evidence of Unalleged unfair practices
whi ch the charging party asserts he should have been allowed to
pursue in the hearing. W find that the ALJ properly excluded
such evidence, for it either concerned allegations previously
filed and dismissed by the Board or was irrelevant to any
al l egations articulated by the charging party.

Lastly, the charging party clains that the ALJ inproperly
cut off his opening statenment before its conclusion. First,
parties have no absolute right to nmake openi ng statenents.
Second, the charging party suffered no prejudice, for his
openi ng statenent consisted of a string of citations of
authority unconnected to the facts of his case. As the ALJ
explained to the charging party, the authorities cited were

known to him and added nothing to the record.

®PERB Regul ation 32180 defines the rights of parties in a
hearing; there is no nention of opening statenments or ora
argunent :



QRDER
Case No. LA-CE-2188 is hereby DI SM SSED

Chai rperson Hesse and Menbers Burt and Porter joined in this
Deci si on.

Each party to the hearing shall have the
right to appear in person, by counsel or by
ot her representative, and to call, exam ne
and cross-exam ne w tnesses and introduce
docunentary and ot her evidence on the issues.

The Adm nistrative Procedure Act contains a simlar
provi sion, at Governnment Code section 11513(b):

Each party shall have these rights: to call and

exam ne w tnesses; to introduce exhibits; to
Cross-exanm ne opposing w tnesses on any natter
relevant to the issues even though that nmatter was not
covered in the direct exam nation; to inpeach any

wi tness regardless of which party first called himto
testify, and to rebut the evidence against him If
respondent does not testify in his own behalf, he may
be called and exam ned as if under cross-exam nation.

Whi | e Code of G vil Procedure section 607 appears to
provide for opening statenents in the conduct of jury tri
tri

als,
there is no such statutory basis with regard to bench ials.
1

Gllettev. Gllette (1960) 180 Cal.App.2d 777, 781, Ol
Wrkers Intl. Union v. Superior Court (1951) 103 C A 2d 512,
581 ("oral argunent in a civil proceeding tried before the
court without a jury, is a privilege, not a right, which is
accorded to the parties by the court in its discretion").




STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

TONY PETRI CH. _ _
Unfair Practice
Charging Party, Case No. LA-CE-2188
V.

RI VERSI DE UNI FI ED SCHOOL
DI STRI CT.

PROPCSED DECI SI ON
(6/ 12/ 86)

Respondent .

L e e T S R

Appear ances: Tony Petrich, on his own behal f; Best. Best &
Krieger by Charles D. Field, for R verside Unified Schoo
District.

Before: Martin Fassler. Adm nistrative Law Judge.

| NTRODUCTI ON_ AND PROCEDURAL _ SUMVARY

This case concerns a series of critical nenoranda given to
Tony Petrich, a gardener enployed by the Riverside Unified
School District (the District), by various supervisors and
adm nistrators of the District. The conplaint alleged that
ei ght such nenoranda issued to Petrich were in retaliation for
Petrich's participation in activities protected by the

Educati onal Enpl oynent Rel ations Act: ! the filing of PERB

The Educational Enploynent Relations Act. is found at
Government Code Sections 3540 et. seq. All further references
herein are to the Government Code, unless otherw se indicated.
Section 3543.5(a) provides that it is an unfair practice for a
public school enployer to "[I]npose or threaten to inpose
reprisals on enployees . . . Dbecause of their exercise of
rights guaranteed by this chapter.”

This Board agent decision has been appealed to

the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




unfair practice charges against the District and the filing of
contract grievances against the District.

The charging party (hereafter referred to as "Petrich")
presented evidence in support of the allegations of the
conplaint on January 21. 22 and 31. 1986. At the close of the
presentation of evidence by Petrich, counsel for the District
noved for dismssal of all the allegations of the conplaint,
based on an asserted insufficiency of evidence to establish a
prima facie case in support of each allegation. The parties
were given an opportunity to exam ne the transcript nade of the
hearing to that point, and to submt witten argunment with
respect to the notion. The District submtted a witten brief
in support of its notion on April 29.3  Petrich did not

submt a witten argunent in connection with the notion.

FI NDI NGS OF FACT

Petrich was a gardener enployed by the District, who, on

February 25, 1985, was re-assigned fromWodcrest Elenentary

2on the date the conplaint was issued, the Los Angel es
Regi onal Attorney of the Public Enploynent Relations Board
(PERB) issued a letter dismssing nunerous other allegations
included in the charge (and its four anmendnents). Since then,
the Board itself reinstated four of those allegations of unfair
practices. (Petrich v. Riverside Unified School District, PERB
Deci sion 562a. May 16. 1986). No aspect of this order is
intended to reflect on any of those four allegations. A
hearing on those allegations has been schedul ed, but has not
yet been hel d.

3Petrich filed a notion to "Exclude from Consi deration”
the District's brief, on the ground that it was not properly
filed. The notion was dismssed in an order issued on May 27,
1986.



School to North Hi gh School. He worked at the high schod

t hr oughout the period covered by the events at issue here. He
was assigned sone custodial tasks, as well as gardening and
grounds mail nt enance worKk.

A. Petrich's Protected Activities

The District did not dispute the allegations of the
conpl aint concerning Petrich's protected activities. In 1984.
Petrich filed two grievances, using the grievance procedure of
the collective bargai ning agreenent between the District and
California School Enpl oyees Association (CSEA), the
organi zati on which represented the classified enployees of the
District. Petrich filed one unfair practice charge against the
District in Novenmber, 1984 and another in |ate Decenber. He
filed nunerous grievances in early 1985. and six unfair
practice charges against the District, all prior to March 4,
1985, the date of the first allegedly unlawful action by the

District.

B. The Critical Menoranda

The conplaint alleges that eight critical or corrective
menor anda which were given to Petrich fromMrch 4, 1985
t hrough June 20. 1985 were issued in retaliation for Petrich's

protected activities. One of the eight was given to him

“Assi gnment of custodial tasks to gardeners was
apparently an accepted practice of the District. Petrich nakes
no allegation that any of his work assignnents were inproper.



by Frank Tucker, then assistant superintendent for personnel
One was given to him by North H gh School Vice Principal

Robert Moshier; two were given to himby North H gh Schoo
Princi pal Douglas Wl f; and the remaining four were witten by
Petrich's imediate supervisor Phillip Hodnett, North High
School plant supervisor.

Petrich did not testify during the hearing. However, he
called as wi tnesses Tucker. Moshier. Wl f and Hodnett. The
adm ni strators' and supervisors' testinony was. with one
exception noted below, straightforward and credible. Petrich
also called as witnesses two non-supervisory enployees of the
District, each of whomwas famliar with events underlying one
of the docunents which Petrich challenged in his unfair
practice charge. The testinony of these two witnesses, also
straightforward and credible, confirmed the accuracy of the
accounts of the supervisors and admnistrators who wote the
critical nmenoranda to Petrich.

The facts underlying each of the critical nmenoranda are set
out briefly in sections C through J.

C. The March 4. 1985 Menorandum from Assi St ant
Superi nt endent Frank Tucker.

On March 4. Assistant Superintendent Frank Tucker sent to
Petrich a one-page nmenorandum about an incident which had
occurred earlier that day. The nenorandum criticized Petrich

for entering Tucker's office while Tucker was out of the



office, at lunch, and noted that shortly after that. Tucker had
instructed Petrich that in the future he was forbidden to enter
Tucker's office when Tucker was not present.5

Tucker was the only witness to testify about the incident.
H's testinony was consistent with the concise description in
the March 4 mem)randum6 Shortly before 1:00 p.m that day.

Tucker returned to his office and found on his desk a letter

®The nmenorandumis in evidence as Charging Party Exh. 4.
It reads, in its entirety:

TO Tony Petrich
FROM Frank C. Tucker
SUBJECT: Conversation. March 4, 1985

| returned from lunch at 12:52 p.m.
March 4, 1985 to find a letter fromyou rebutting
nmy meno of February 26. 1985 on ny desk. M
secretary was still out to lunch. Wthin
approxi mately five mnutes, you cane in the
office and asked that | confirmthe filing of a
grievance. | conplied with your request. |
attenpted to return to you the hub cap you had
given to Principal Sund and she had refused. You
refused to take it. You said the hub cap
bel onged to her. not to you.

| directed you never again to enter ny
office unless | was present. You acknow edged
that you heard and understood the direction.

A copy of this nmenorandumw ||l be entered in
your personnel file as a matter of record.

®Tucker's testinmony about the incident is in Volume II]
of the transcript, pp. 21-31. Hereafter, transcript references
will take the form TR . . wth the volune indicated by a
Roman nunber and the page nunber by an Arabic nunbers.



from Petrich regarding an earlier dispute. The entrance to
Tucker's office fromthe building corridor was through an
office used by Tucker's secretary. Tucker and his secretary
were both absent fromtheir offices for lunch during the sane
hour. Tucker testified.

A few mnutes after Tucker arrived in his office and found
Petrich's meno on his desk, Petrich arrived. Tucker confirned
that a grievance filed by CSEA on behalf of Petrich in another
matter had been tinely filed. He then tried to return to
Petrich an autonobile hub cap which Petrich had tried to bestow
on a school principal as a gift. Petrich would not take back
the hub cap. He and Tucker discussed the hub cap incident.
After that. Tucker told Petrich not to enter Tucker's office
when Tucker was not present, instructions which he repeated in
witing in the challenged nmenorandum

Tucker's testinony is credible and unchallenged. It is
credited.

D. Hodnett's Menmorandum Concerni ng the Broken Light Cover

On March 28. Hodnett gave to Petrich a nenorandum
criticizing Petrich's failure to follow Hodnett's directions on

the afternoon of March 26. The nmenorandum reads, in pertinent

part:

7petrich elicited from Tucker testinony that the District
personnel office for classified enployees was closed between
noon and 1:00 p.m, every day. Petrich apparently believed
this testinmony to be helpful, but it is beside the point.



On Tuesday. March 26. at approximately 3 p.m, in
the storeroom you asked ne where the |ight
covers were so that you could replace one in the
Attendance Office. | told you not to worry about
the light cover, that | wanted you to clean your
restroons. You then stated that you had
promsed to replace it. | then told you not to
replace it. that | wanted you to clean your
restroons. You then stated. "There they are." |
then told you not to touch the light covers and
again told you I wanted you to clean your

restroons. You then stated that you still had
time to replace the cover and clean the
restroons. | told you. if you had that nuch

time, you could finish picking up the palmtree
fronds in your area. You stated you didn't have
that nuch tine. | then again told you to |eave
the light cover alone and clean your restroons.
You then left the storage room | went hone.
Upon ny return to school at 5:30 p.m, | was
informed that you were seen |eaving the storage
roomwith a |ight cover. | then checked the
restroons you were told to clean. The boys
restroomwas clean. The girls' restroomwas not
- clean and was unl ocked. You failed to perform
the assigned duty in a satisfactory manner
You failed to obey direction. This type of
behavi or and wor k performance cannot continue.
(Charging Party Exhibit 7)8

Very little testinony was given about the incident which
preceded this nenorandum Hodnett's testinony, in response to
Petrich's question asking himto describe the circunstances
which led to the witing of the nenorandum was this:

WTNESS: As it stated here, you were not
doi ng your work and you were going to do
sonmething that was not in your job
description. | asked you not to do that, to
go ahead and do your work. You did what |
asked you not to do and your work still was
not done. That's why this was witten up.
(TR 1. 19).

8Hereafter. charging party exhibits will be referred to
as CPX , with the exhibit nunber follow ng the abbreviation
CPX.
7



Hodnett's testinony, while informal and abbreviated, is
consistent with his witten description of the March 26
events. There is no other evidence about the March 26 events.
It is found that the events of that day took place as described
in Hodnett's March 28 nenorandum

E. The April 2 Menorandum from Hodnet't

On April 2, Hodnett gave Petrich another critical note. It

read, in pertinent part:

On Thursday, March 28, | gave you a nmeno about Failure to
Perform Assigned Duty in a Satisfactory Manner March 26.
(Grls" restroomnot clean and |eft unlocked) Again on
March 28 and March 29, | found the girls' restroom had not
been cleaned and was left unlocked. Your afternoon break
is from2:30 ppm to 2:45 pm From2:45 p.m until

4:00 p.m. you are to sweep, clean, dust, take out all
trash and nop all the restroons in the social study area.
(Men, Men Faculty. Wonen, Wonen Faculty Restroons) (CPX 2)

There was no evidence offered about these events. Petrich
as noted, did not testify about them Hodnett, the other

‘person who apparently had information about them was not asked
g

about them nor was any other w tness.
There is insufficient evidence to nmake any findings about -

t he menorandum or the underlying incidents.

°The closest Petrich cane to asking about the events here
was to ask Hodnett about a conference which took place later on
April 2. after Hodnett had given Petrich the nenorandum None
of the testinony about that conference sheds any light on the
events whi ch preceded issuance of the critical note. CSEA
Alan Aldrich. field representative testified that at that
nmeeting Petrich asserted other enployees had been assigned to do
the work in question (TR |. 154). However. Hodnett
specifically denied that to be the case (Il. 80).



F. Moshi er's Menorandum to Petrich about Parki ng
Assi gnnent s.

On April 26. Vice-Principal R chard Mdshier and Hodnett net
with Petrich to discuss parking assignnments. Petrich asked to
be represented at the neeting by an agent of CSEA. Since none
was present, the neeting was postponed. After that brief
encounter, Moshier wote and gave to Petrich a witten
menor andum about the subject. It read, in pertinent part:

When you started to work at North H gh School, you
began parking in an assigned teachers and visitors parking
space in the front parking lot. On March 13, 1985, you
were told by your immediate supervisor, Phil Hodnett, to
park in the custodian parking lot. You then began parKking
Iin the student parking lot. You were then told by the
canpus aide, M. Taylor, that you could not park in the
student parking lot without a sticker. Then you began to
park in someone's assigned space in the cafeteria parking
[ot. You were again told by your supervisor to park in the
custodi an parking lot. You asked to be assigned a parking
space in the cafeteria parking and were told by your
supervisor to see nme about being assigned a parking space.

You cane to see ne on Monday, April 15, 1985, and |
told you about the fact that you were parked in an area
that is not for parking. | also discussed wth you that
M . Hodnett, your immediate supervisor, could show you
where to park or you could get a parking sticker fromny
secretary and park in the student parking lot. As of today
you have not conplied with the above. This is
i nsubor di nati on.

Al so, when you enter and |eave the student parking |ot
in the performance of your duties, anytine you unlock a
gate to enter or |eave the student parking lot you shall
lock it behind you.

You are to neet with M. Hodnett and ne on May 2.
1985. at 9 am inny office. |If you desire you may bring
representation at that tine.



A copy of this meno will be placed in your district
personnel file in five (5) working days. You have the
right to respond and to have that response attached to this
docunent . (CPX 9)

On May 2. another neeting took place about the sane
subject. Present at this neeting were Mdshier. Hodnett.
Petrich, CSEA Staff Representative Alan Aldrich. and Carl os
Corona (grievance chairperson for the CSEA chapter in Riverside
during that school year). Aldrich questioned Mshier about why
Moshier had witten a formal nmenorandum to Petrich about the
parking di spute. Mshier explained that he wote it because
Petrich had asked for a "formal" neeting about the subject.
Moshi er believed that such a neeting should have a fornal
docunent for all parties to consider. (TR I. 66, 158).
Hodnett, simlarly, said sonething to the effect that the
written nmenorandum woul d not have béen prepared if Petrich had
not asked for a neeting with representation by CSEA

(TR 1. 159). 10

Assi stant Superintendent Tucker testified that the parking
probl em nmenorandum was ultimately not placed in Petrich's
personnel file, at Tucker's instructions. (TR 111. 60-61).

As to the substance of the dispute, Mshier testified that
his description of the sequence of events in the spring
senmester of 1985, in the April 26 nmenorandumto Petrich, is

correct, wth one exception which is of no significance

Al drich, Mshier and Hodnett all testified about this
meeting. Their testinony is generally consistent.

10



here. !

Petrich never testified about any of the incidents
described in the meno. Mshier's testinony is credible on its
face, i1s uncontradicted, and is credited.

G Hodnett's April 30 Menorandum Regardi ng Absences

The coll ective bargai ning agreenent between the District

and CSEA, which was in effect during the first half of 1985.
included the following provision in Article XIlIl. concerning
| eaves of absence:

13.3.4 A doctor's certificate or other

proof of illness or disabling conditions may

be required by the District for any illness

or disabling condition in which the absence

is five (5) days or nore or when the

classified enployee has been inforned that

verification for future absences wll be

required. Such verification statenents nay
be required by the District Personnel Ofice.

It is inferred that sone tinme shortly before Petrich's
reassignnent fromthe elenentary school to North H gh School,
the District notified Petrich that he would be required to
provide a doctor's verification for any absence assertedly
caused by illness. There are two references in the record to

this requirenent, although the docunent inposing this

“\bshier testified that the menorandumis statenent in
its first paragraph. "Then you began parking in soneone's
assigned space in the cafeteria parking lot" is incorrect. In
fact, Moshier testified, Petrich then began parking in an area
whi ch was not marked as a parking spot, which Mshier intended
to keep clear of parked cars because of its proximty to the
entrance to the parking area and to the cafeteria delivery
area. (TR 77-78. 92-93)

11



requi rement was not entered into evidence. |In a February 20
letter to Petrich informng himof his reassignment to the high
school . Assistant Superintendent Tucker w ote:

Pl ease be aware that you nust still provide

a physician's verification of illness if you

are to be paid for days you are off work

because of illness. This order stands

t hrough June 30. 1985. (CPX 3)

The second reference to the requirenent is in a letter sent

to Petrich by Tucker on February 26. In this letter (CPX 2).
Tucker rejects the letter of verification offered by Petrich
for absences on January 23 through 27 and February 13 and 15.

Tucker writes:

The physician's verification of illness you
provided for your absences of January 23

t hrough January 27. and February 13. 15 is
not an acceptable verification .

Because the verification was not required
before February 11. and because | want to
give you anple warning wthout penalty
before you are refused paid sick |eave, the

district wll not dock your pay for the
February 13 and 15 absences. However, a
non-verification such as Dr. Lee's will not

be acceptable for absences after
February 15, 1985.

On April 30, Hodnett gave to Petrich a nenorandum which

read, in part:

Your reassignment to North H gh Schoo
started February 25. 1985. Since your
reassignment to North Hi gh School, the rate
of usage of sick |eave and other absences
has becone detrimental to the proper

mai nt enance, health, and safety of our

school and students. Your attendance record
is listed as foll ows:

12



The nmenorandum then listed 19 dates between February 28 and
April 26 when, according to Hodnett, Petrich was either absent
or late to work. Hodnett |isted seven days of full day
absence. 11 days of partial absence (generally 1 1/2 hours) and
one day on which Petrich was 20 mnutes late arriving at work.
Petrich had provided a doctor's verification for five of the
seven full-day absences. According to the menorandum Petrich
clainmed each of the 11 partial -day absences was caused by a
physi cian's appointnment. He had (again, according to the
menmor andum), provided physician's verification on only one of
the 11 days.12

Hodnett's menorandum al so conmented upon Petrich's work
shortcom ngs on the days he had worked (including sonme cited in
the March 28 and April 2 nenoranda). Hodnett then instructed
Petrich to clean the girls' restroomin his work area daily,
wi thout having to receive daily directions, and also gave these
general instructions:

| want you to inprove the quality and vol une
of acceptable work. C ean all restroons in
the social studies area and provide ne with
a physician's verifications for all doctor's
appoi ntnments and ill nesses.

Any future failure to perform assigned

duties in a satisfactory manner.
Article 19.3.1, and failure to obey

127he full-day absences for which there were no
verification, according to the nenorandum were March 7 and
April 22. The partial -day absences |acking verification were
on March 6. 8. 13. 15. 20. 22. 25, 29, April 5 and 23. The
|ate day was April 26 (20 m nutes).

13



directions. Article 19.3.2. wll result in a

request fromne to George Wllians for

di sciplinary action. Your behavior at North

Hi gh School is becomng a case of aggravated

i nsubordi nation not only to me but to

M. Moshier. the vice principal at North

Hi gh School .

VWi le there was no testinony about nost of the dates cited.

Hodnett testified to the general accuracy of the dates and
absences noted in his nmenorandum and commented upon Petrich's

general failure to provide a doctor's verification of illness
13

on days he was absent fromwork (TR 27-28, 33).1%

The District did not submt any docunentary evidence
prepared on a daily basis, to confirmHodnett's allegations of
absence on the various days listed in the nmenorandum

Based on the little evidence about this subject in the
record the followng findings of fact are nade:

(1) The only physician's notes which Petrich submtted

during the period in question (late February through |ate

13The only dates which were the subject of specific
testinmony were April 22 and 23. Petrich submtted to Hodnett a
note dated April 25. 1985. signed by a Dr. Anil Garde. The
handwitten note, which confirnms the popul ar belief that
doctors have very poor handwriting, probably says:

Pt. [Patient] was seen today because of abd
[ abdonenal] pain. He had simlar episodes
earlier i.e. Mn [Mnday] [and] Tuesday.
[April 22 and 23]. (CPX 14)

Hodnett did not accept this letter as verification of illness
on April 22 and April 23. Hodnett noted, correctly, that the
note does not say that Petrich was seen by a doctor on April 22
or 23. (TR I1. b53-55).

14



April) are those acknow edged in the April 29 nmenorandum in

evi dence: those notes cover February 28, March 1. March 18.
March 27. and April 1, and April 25. The finding that no other
physician's notes were submtted by Petrich is permtted by
Evidence Code Section 41314

(2) No findings are nmade on whether Petrich was absent
fromwork on any of the days cited in the note, other than
April 25. the only date which was the subject of direct
evidence. No findings are possible on this point because there
is no docunentary evidence, and because Hodnett's testinony was
SO vague.

(3) Finally, there is no evidence that Hodnett's conduct
inthis respect, or the District's conduct generally, was based
on hostility toward CSEA, or that any such conduct was in
retaliation for Petrich's EERA-protected activities (the filing
of contract grievances and use of PERB procedures).

H. Hodnett's June 7. Menorandum

On June 7. Hodnett sent to Petrich a menorandum commenti ng

critically upon Petrich's "Tardiness. Failure to Wirk

MEvi dence Code section 413 provides:

In determ ning what inferences to draw from
the evidence or facts in the case against a
party, the trier of fact may consider, anong
other things, the party's failure to explain
or to deny by his testinony such evidence or
facts in the case against him or his

wi | I ful suppression of evidence relating
thereto, if such be the case.

15



Diligently, Failure to turn in Key. Leaving Canpus during
Worktime." (CPX 12)

The nmenorandum comment ed upon Petrich's hours of work on
May 31 and June 3, and al so noted some general shortcom ngs
al l egedly noted by Hodnett over a period of time. Hodnett
concl uded.

After working with you for many weeks it
appears that your performance and your
attendance is poor because you deliberately
make it so. Therefore. | amreconmendi ng
that the severest possible disciplinary
action be taken against you.

Again. Petrich did not testify about any of the specific
incidents or shortcomngs cited by the neno. Nor did he
attenpt to elicit fromHodnett or any other w tness detail ed
descriptions of any of the incidents or shortcomngs cited in
the nmenmorandum The District introduced no evidence,
docunmentary or otherw se, which would substantiate the specific
criticisns in the menorandum Finally, there is no evidence
that any of Hodnett's comments, or the nmenorandum as a whol e,
was linked in any way with Hodnett's hostility to CSEA, or to
opposition on the part of Hodnett or the District to any of the

EERA- protected activities in which Petrich participated.

| . Princi pal Wbl f's Menoranda of June 12.

On June 12. North Hi gh School Principal Douglas Wl f gave
Petrich a nmenorandum whi ch included the foll ow ng:

About 8:20 a.m on May 30. 1985. you approched a
femal e student sitting in a car in the student parking |ot

16



and requested that she get sone cigarettes. You gave her

sonme noney. She drove away. You waited at the entrance

road from Linden Street. In a few m nutes she returned and
gave you the cigarettes.

Your action was inappropriate. You should not ask
students to run errands nor should you give them noney. As
a school enployee, you exposed the school district
unnecessarily to a possible liability suit had the student
been involved in an accident while running an errand for
you.

You are hereby directed to not send students off
canpus on errands in the future. You are also directed not
to give students noney. Failure to follow this direction
will result in ny recormending disciplinary action be taken
agai nst you. (CPX 13).

WIf testified that after hearing about the incident the
day it happened, he called in the student involved. Julie
Garst. who then prepared a witten statenent about the
incident. This witten statenent was the basis for WIlf's
menorandumto Petrich (TR 140-141. 170). Petrich did not call
any other wtness to testify about the incident, nor did he
testify about it hinself.

It is found that the nmenorandum represents an accurate
description of Wl f's understanding of the incident.15 There
IS no evidence that Wl f's nmenorandumwas notivated by
hostility toward CSEA, or hostility toward Petrich, based on

any of Petrich's protected activities.

15petrich's failure to testify about the event, or to
present any other evidence concerning the incident, |ends
support to this finding. Evidence Code Section 413 (quoted in
footnote 14).
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J. Principal WIf's June 19 Menor andum

On June 19. 1985. Principal WIf sent to Petrich a
menor andum regardi ng "Your Approaches to Mss Becky Porter,
Teacher." The nenorandumread, in pertinent part:

_ M ss Porter has described to ne what appear to be
i nappropri ate approaches you have made to her, and she has
asked ne to intervene.

She tells nme that you have attenpted to engage her in
conversation about how fenmal e students have flirted with
you and that you then asked her if it would not be better
if classified enployees asked teachers for dates. She said
that you once called her "ny little puppy dog," and at
another time called her a "sexy |ady."

Tony, for a nale enployee to force on a fenale
enpl oyee unwanted and uninvited attentions having nothing
to do with work could be considered sexual harassmnent.
This is prohibited by law Even though you may not view
your own actions in that light, |I'm sure you are aware that
such actions are discourteous and unacceptabl e.

I'm asking you not to nake advances to Mss Porter.

She does not wel cone them and she is entitled to be free

fromall such contacts. (CPX 15).

Wl f testified that he prepared the menorandum after having
a conversation with Porter, and then receiving fromher a
witten description of the incidents. (TR [I1, 145). Porter
testified that she did in fact tell WIf that the incidents
descri bed in the menorandum had occurred. (TR 1. 101-102).
Neither Wbl f nor Porter was specific about what Porter told the

6

principal.' Porter apparently did not use the term

16There remai ns considerable uncertainty about the
conversation or conversations which Porter and Wl f had about
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"i nappropriate approaches” nor the term "sexual harassnent.”
According to Wl f. Porter's coments were "nore a standpoint of
repugnance and fear." (TR 146)

Petrich did not testify about the alleged incidents, nor
did he introduce any evidence about the incidents, other than
Porter's testinony. Since Porter's testinony anounted to a
confirmation that the description in Wl f's nenorandum is
correct in essence, it must be inferred that the testinony is
accurate, as is WIf's description in the June 19 nenorandum

There is no evidence to suggest that either WIlf or Porter
was notivated in any way by hostility to CSEA or to the
exerci se of EERA-protected activities.

There was consi derabl e evidence given by various W tnesses
about a year-end eval uation which Hodnett gave to Petrich.
However, there is no allegation in the initial conplaint in
this case about the evaluation. Thus, there is no need at this

point to review the evidence about it.

the subject. WIf testified about one conversation in
particular, but the circunstances suggest he and Porter nay-
have had at |east two conversations about the subject. Neither
Porter nor WIf was able to renenber the date or dates of their
conversation(s). Further, the testinony of the two w tnesses
is inconsistent about the dates of the events of which

Ms. Porter conplained. She testified the events took place
before Menorial Day (TR |, 102). WIf testified he was told
one event took place Thursday, May 30. and the other took place
Wednesday, June 5, (TR 146). Since Menorial Day is generally
cel ebrated the last Monday in May, both these dates are after
Menori al Day.
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LEGAL ANALYSI S

The Conplaint alleges that all of the nenoranda were
witten "because of" Petrich's protected activities,
specifically, the filing of unfair practice charges wth PERB
and the initiation of contract grievances at various tinmes in
1984 and 1985. Thus, the conplaint puts forward a retaliation
or discrimnation allegation.

A charging party alleging such an unfair practice by an
enpl oyer has the burden of making a factual show ng sufficient
to support an inference that protected conduct was a notivating
factor in the enployer's decision to engage in the conduct of

whi ch the enpl oyee conplains. Novato Unified School District

(1982) PERB Deci si on No. 210.

As noted, very little evidence was introduced about the
events for which Petrich was criticized; in some instances,
there is no direct evidence about the underlying events.?®’
There is considerable uncertainty about the accuracy of some of
the menoranda witten by Hodnett. and uncertainty about the
dates of the incidents in which Ms. Porter was involved.

However, at this stage of the proceeding, the respondent does

"No finding of fact may be based on uncorroborat ed
hearsay evi dence (PERB Regul ation 32176). There is no direct,
first-hand evi dence about some of the events reported or
described in nenoranda in evidence. Since these docunents are
hearsay under the Evidence Code, the events to which they refer
and for which there is no corroborating evidence may not be
t aken as proven.
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not have an obligation to present evidence to substantiate its
actions. The charging party carries the burden of presenting
evidence to support his contention that the nmenoranda at issue
were inproperly notivated. It is concluded here that the
charging party has failed to establish a prima facie case of
discrimnation with respect to each of the allegations in the
conplaint. Wth the exception of the April 26 parking

menor andum (di scussed below) there is no evidence of any link
between Petrich's protected activities and the critica
docunments which are the focus of the hearing.

Wth respect to that April 26 menorandum the evidence
shows that it was witten by Moshier after Petrich had
exercised a protected right - - after Petrich had asked for
representation by CSEA in a neeting with his imediate
supervi sor and the assistant principal. Thus, there is a link
bet ween the exercise of a protected right and the witing of
t he nmenorandum

However, it cannot be said that the witing of the
menorandumwas a formof reprisal. Moshier, wote the neno to
give all the participants in the scheduled neeting a single
sunmary docunent to serve as the beginning point of the
di scussion. The docunent, on its face, is suitable for that
use, and Mosher's explanation is consistent with a common-sense
approach to having a useful discussion including the CSEA
representati ve who was, presumably, unacquainted with the
probl em
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Further. Tucker testified, credibly, that the nmenorandum
was not placed in Petrich's personnel file, at Tucker's
direction. Thus, the nmenorandum can play no part in any
adverse action against Petrich.

CONCLUSI ONS AND_ORDER

The allegations that the District engaged in the conduct
descri bed in conpl aint paragraphs 9. 10. 11, 12. 13. 14. 15 and
16 because of Charging Party's protected activities, are hereby
di sm ssed.

Pursuant to California Adm nistrative Code, title 8.
part 111. section 32305, the charging party has the right to
file exceptions to the dismssals set out above. Those
di sm ssals shall becone final on July 2. 1986 unless the
charging party files a tinely statenent of exceptions. In
accordance with PERB regul ations, the statenment of exceptions
should identify by page citation or exhibit nunber the portions
of the record relied upon for such exceptions. See California
Adm ni strative Code title 8. part 111, section 32300. Such
statenment of exceptions and supporting brief nust be actually
received by the Public Enploynent Relations Board at its
headquarters office in Sacranmento before the close of business
(5:00 p.m) on July 2 1986, or sent by telegraph or certified
or Express United States mail, postmarked not later than the
last day for filing in order to be tinely filed. See

California Adm nistrative Code, title 8. part I11.
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section 32135. Any statenent of exceptions and supporting
brief nust be served concurrently with its filing upon each
party to this proceeding. Proof of service shall be filed With
the Board itself. See California Adm nistrative Code, title 8,
part 111. sections 32300 and 32305. '

Dat ed: June 12. 1986

MARTI N FASSLER
Adm ni strative Law Judge
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