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DECI SI ON

BURT, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
| ngl ewood Unified School District (District) to the attached
proposed decision of an admnistrative |law judge (ALJ). The
ALJ found that the District violated section 3543.5(a), (b) and
(c) of the Educational Enploynent Rel ations Act (EERA)1 by
failing to inplenent an agreed-upon bell schedule, by

unilaterally inposing a rule of prior approval for use of

mai | boxes at |nglewood H gh School, and by disciplining

'EERA is codified at Governnent Code section 3540 et
seq. All statutory references are to the Governnent Code
unl ess ot herw se not ed.



Robert Dillen for refusing to follow that rule. The Inglewood
Teachers Associ ati on, CTA/ NEA (Association, CTA or |ITA) does
not except to the ALJ's dism ssal of charges that the District
‘also violated the EERA by i nposing unfavorable class
assignnents on Dillen, or to the ALJ's dism ssal of charges
that a District principal threatened the Associ ation president.

W have revieméd the ALJ's decision in light of the
District's exceptions, CTA' s response thereto and the record as
a whole, and affirmit as nodified bel ow

DI SCUSS| ON

The ALJ's findings of fact are free of prejudicial error,
and we therefore adopt his findings of fact as set forth in the
attached decision as the findings of the Board itself. W also
affirmthe ALJ's conclusions of lawwth regard to the
District's regulation of mail box use by the Association, its
di scipline of Robert Dillen, and its failure to inplenment a
nodi fi ed bell schedule agreed to by the parties. For the
reasons set forth bel ow, however, we nodify the ALJ's proposed
remedy with regard to the last violation.

On Septenber 14, 1983, the ITA filed unfair practice charge
No. LA-CE-1841, alleging that the District unilaterally
elimnated a 15-mnute student nutrition period that had been
duty-free tinme for teachers. The District abolished the
student nutrition period and added five mnutes to the |unch
period, one mnute to each class period, and one mnute to each

passi ng period.



Pursuant to settlenent tal ks involving that charge, the
parties agreed in February 1984 as foll ows:

Effective Fall senmester of 1984, the passing

period between periods 3 and 4 at the high

schools wll be increased by six mnutes and

the lunch period will be reduced by five

m nutes and the third period by one m nute.
The Associ ation then dropped the related charge.

In May 1984, the parties began negotiating on reopeners,
including the longer day and extended year encouraged by Senate
Bill 813. However, by the beginning of school in Septenber
the parties had not yet reached agreenent. | npasse was
decl ared by PERB on August 28, 1984.

When the 1984-85 school year began, the bell schedule did
not reflect the parties' agreenent of the previous spring. The
District explained that, since it expected to reach agreenent
with the Associ ation soon concerning the extended day, the
District wanted to avoid inconveni encing students by changi ng
the bell schedule once at the beginning of the year, and again
when the parties reached agreenent in negotiations.

The ALJ found and we agree that the District violated the
EERA by its refusal to inplenent the agreed-upon bell schedule
inthe fall of 1984. In answer to the District's argunent that
PERB does not have jurisdiction to enforce agreenents between
the parties, we note, as did the ALJ, that the breach of an

agreenent may also be a violation of EERA where the breach

anounts to a change of policy. See Gant Joint Union




High School District (1982) PERB Decision No. 196. Here, the

District's action had a generalized effect and conti nui ng
i npact upon bargaining unit nenbers and was, therefore, a
vi ol ati on of EERA section 3543.5(a), (b) and (c). W also join
the ALJ in rejecting the District's argunent that the harm
resulting fromits failure to abide by the settlenent agreenent
was de mnims. Al unit nmenbers at the two high schools were
affected by the District's conduct and the resulting harm
t hough small, did affect the teachers' duty-free tine.

To renedy the District's unlawful conduct, the ALJ ordered
the District to nmake the affected teachers whole for |oss of
the seven m nutes per day of duty-free tinme. Pursuant to the

Board's decision in Corning Union High School District (1984)

PERB Deci sion No. 399, the ALJ ordered the District to provide
either tinme off or nonetary conpensation for the additional
time worked. The District does not except to the formof the
remedy. Nor does it dispute the fact that the elimnation of
duty-free tinme and the substitution of instructional tinme is
wi't hi'n scope.2 The thrust of the District's argunent fis

that, if repudiation of the agreenent is found to be a

’In San Mateo_City_School District (1980) PERB Deci sion
No. 129, the Board discussed this issue at |ength, and
concluded that "to the extent that a change in the |ength of
the teachers instructional day affects the length of the
wor ki ng day or existing duty-free tinme, the subject is
negoti able." Although that decision was vacated by the
California Suprenme Court, and renmanded to the Board for




violation, the Board nust find there was an increase of one
rather than seven m nutes per day.

Information in the record about the actual result of the
various changes is inconclusive. |In the Association's original
charge in Case No. LA-CE-1841, the D strict was alleged to have
unilaterally elimnated a 15-mnute duty-free nutrition
‘period. Five mnutes were added to the lunch period, one
mnute to each passing period and one mnute to each class
period. This description of what happened occurs various
pl aces in the record; however, there is no nunerical breakdown
of the actual anount of duty-free tine lost due to the change.
There are six class periods. The teachers normally teach
during five of them so presumably the change resulted in five
additional mnutes of teaching tine. However, there is no
mention of lunch duty or hall duty during passing periods, and
no evi dence indicating whether these are considered duty-free
time.

The settlenment agreenent reached in the spring of 1984
provided that the District would increase the passing period
bet ween periods three and four by six mnutes, and reduce the

lunch period by five mnutes and the third period by one

reconsi deration, the Board' s subsequent Fbaldsbu rg_Uni on High
School ExstrlthFbaldsburg Union School District/San Mateo Gty
School District (1984) PERB Decision No. 375 took the sane
position. See also Sutter Union High School District (1981)
PERB Decision No 175; Victor Valley Union H gh School District
(1986) PERB Deci si on No. 565.




m nute. The ALJ found that the consequence of the District's
failure to inplenent this agreement was a |oss of seven m nutes
per day of duty-free tinme. He calculated that six mnutes were
to be added to the passing period between the third and fourth
periods and, in addition, the third period was to be reduced by
one m nute.

The ALJ's calculations are apparently based upon testinony
of Genevi eve Neustadter, the ITA president. Neustadter is not
a high school teacher. She becane aware of problens with the
bell schedule through Dillen, who raised the matter at an
Associ ation nmeeting. Wen asked what action she took when she
found out that the agreenent had not been inplenented,
Neustadter replied that she spoke first wth the
superintendent, and "raised the question as to why the seven
m nutes had not been put into the high school schedules as the
agreenent had stated."” Neustadter next raised the matter at a
school board neeting. She then net again with the
superintendent, who said that:

. because we were negotiating at that
time, the longer day, |onger year schedul e,
that he would wait until we were settled on
the longer day and that the 7 mnutes would
be incorporated into the schedule at the
tinme.
Not w t hst andi ng Neustadter's repeated references to the "seven

m nute nutrition period that had been elimnated,” other

testinmony, including the Association's unfair practice charge



in Case No. LA-CE-1841, reveals that it was a 15-m nute
nutrition period that was originally elimnated.

The Association argues that the only information in the
record supports the ALJ's conclusion that seven m nutes were
lost.3 It also argues, wthout any citation to the record,
that the District had already reduced the lunch period by five
mnutes at the tinme the settlenent agreenent was signed, and
that only the insertion of seven mnutes of duty-free tine
remai ned to be inplenented. It does not clarify what
difference that fact would make. The District disputes the
seven-mnute figure and argues that the failure to inplenent
the agreenent resulted in only a one-mnute |loss of duty-free
time, since the five mnutes reduced fromthe |unch period were
al ready duty-free. Therefore, according to the District, the
only duty-free tinme elimnated was the one m nute that was not

renoved fromthe third period and put into the passing period.

On the face of it, it would seemthat the District's

position represents a logical way to cal cul ate the anount of

3the Association al so makes another argument based on
| anguage contained in the District's brief. The D strict
argues that the "net effect .- . . was a_one-mnute reduction in
t he passing period between periods three and four and a
concom tant one-mnute increase in the third period." The
Associ ation argues that these two one-mnute periods result in
at least a two-mnute loss of duty-free tine, by the District's
own adm ssion. W disagree. It appears fromthe settlenent
agreenent that the mnute lost fromthe passing period was the
same mnute added to the third period. There was a |oss of one
mnute fromduty-free tine, and that one mnute was added to
instructional tine.



| oss. Wiile the teachers originally had a 15-m nute duty-free
nutrition period, they lost at least five mnutes of that tinme
to instructional time pursuant to the District's origina
uni l ateral change. However, when the parties signed the

settl enment agreenent, they established a new policy regarding
those mnutes. It would appear that the Association settled
for reorganization of five mnutes of duty-free tine taken from
lunch and the restoration of one mnute of duty-free tine taken
fromthe third period. Wen seen in that light, the effect of
the District's failure to inplenent that agreenent was only a
one-mnute loss per day in duty-free tinme which was added to
instructional tine.

Because we find the District's argunent persuasive, yet
contradicted by the only direct testinony available in the
record, we reluctantly defer the issue of the exact anount of
duty-free tinme lost to conpliance procedures.'l4 Absent
agreenent by the parties, we direct that a conpliance hearing
shall be held for the purpose of ascertaining the correct
anount of |oss of duty-free tinme per day as a result of the
District's failure to inplenment the settlenent agreenent signed

by the parties in the spring of 1984. Neither party has

“Chai rperson Hesse finds that Neustadter's testinony was
conposed of conclusions and was unsupported by the evidence.
Because there is sufficient evidence on the record to determne
that the net change per day totalled one m nute, she would not
defer resolution of this issue to a conpliance proceeding.



excepted to the ALJ's termnation of the award period in
February 1985 when the parties reached a successor agreenent,
and we do not disturb his conclusion on that point.
ORDER
Upon the foregoing findings of fact, conclusions of |aw,
and the entire record in this case, and pursuant to CGovernment
Code section 3541.5(c), it is hereby ORDERED that the Inglewod
Unified School District and its representatives shall:
A CEASE AND DESI ST FROM
1. Failing to inplenent the agreed-upon bel
schedul e.
2. Denying to the Inglewod Teachers Associ ati on,
CTA/ NEA, rights guaranteed by the Educational Enpl oyment
Rel ations Act, including the right to represent its nenbers, by
requiring prior approval for use of Inglewod H gh Schoo
t eachers' mail boxes.
3. Retaliating against or interfering with enpl oyees
in the exercise of rights guaranteed by the Educati onal
Enpl oynent Rel ations Act, including the right to be represented
by their chosen representative.
B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:
1. Gant to each of the enployees harned by the
refusal to inplenent the agreed-upon bell schedul e the anount

of paid time off which corresponds to the anount of tinme worked



as a result of the reduction of the duty-free period. Should
the parties fail to reach a satisfactory accord as to the
manner in which such tinme off shall be granted or if an
individual is no longer in the District's enploy, then such
enpl oyees will be granted nonetary conpensati on conmensurate
with the additional tinme worked. Any nonetary paynent shal
include interest at the rate of ten (10) percent per annum

2. Renpve and destroy the Cctober 19 and 26, 1984
Law ence Freeman nenoranda from Robert Dillen's personnel file,

3. Wthin thirty-five (35) days followi ng the date
this Decision is no |longer subject to reconsideration, post at
all work l|ocations where notices to enployees custonmarily are
pl aced, copies of the Notice attached as an Appendi x heret o,
signed by an authorized agent of the enployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonable steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered hy
any materi al .

4. Provide witten notification of the actions taken
to conply with this Oder to the Regional Director of the
Publ i ¢ Enpl oynent Rel ations Board, in accordance with his
i nstructions.

5. It is further ORDERED that all other portions of

the unfair practice charge and conplaint are DI SM SSED.

Chai r person Hesse and Menber Morgenstern joined in this
Deci si on.
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APPENDI X
NOTI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2089,
| ngl ewood Teachers Association. CTA/NEA v. 1nglewood Unified
School__District in which all parties had the right to
participate, it has been found that the District violated
Gover nnent Code section 3543.5(a), (b) and (c) by unilaterally
changi ng the bell schedule of unit enployees w thout affording
t he exclusive representative notice and the opportunity to
negoti ate; inposing a prior approval requirenment on use of
mai | boxes; and inposing reprisals.

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM
1. Failing to inplenent an agreed-upon bell schedule.

2. Denying to the Inglewod Teachers Associ ati on,
CTA/ NEA, rights guaranteed by the Educational Enpl oynent
Rel ations Act, including the right to represent its nmenbers by
requiring prior approval for use of Inglewod H gh School
teachers' mail boxes.

3. Retaliating against or interfering with enpl oyees
in the exercise of rights guaranteed by the Educati onal
- Enpl oynment Rel ations Act, including the right to be represented.
by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

Grant to each of the enployees harnmed by the refusal to
i npl emrent the agreed-upon bell schedule the anount of tine off
whi ch corresponds to the anmount of tine worked as a result of
the reduction of the duty-free period. Should the parties fai
to reach a satisfactory accord as to the manner in which such
time off will be granted or if an individual is no longer in



‘the District's enploy, then such enployees wll be granted
nmonet ary conpensati on commensurate with the additional tine
wor ked. Any nonetary paynent shall include interest at the
rate of ten (10) percent per annum

2. Renove and destroy the Cctober 19 and 26, 1984,
Law ence Freeman nenoranda from Robert Dillen's personnel file,

Dat ed: | NGLEWOOD UNI FI ED SCHOOL DI STRI CT

Aut hori zed Representative

THIS IS AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST
NOT BE DEFACED, ALTERED, REDUCED |IN SIZE OR COVERED BY ANY MATERI AL,



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

| NGLEWOCD TEACHERS ASSOCI ATI ON. )
CTA/ NEA )
) Unfair Practice
Charging Party. ) Case No. LA-CE-2089
V.

PROPOSED DECI SI ON

| NGLEWOOD UNI FI ED SCHOOL DI STRI CT. (11/6/85)

Respondent .

e A A

Appearances: A. Eugene Huguenin. Esq.. California Teachers
Associ ation for Charging Party; Howard M Knee. Esq.. for
Respondent .

Before Gary M Gallery. Admnistrative Law Judge.
STATEMENT OF CASE

The District is charged with failing to inplement terms of
a settlement agreement reached as a result of an earlier unfair
practice charge; interfering with the exclusive
representative's use of school mailboxes; inmposing reprisals on
a union representative for use of mailboxes and threatening the
exclusive representative president.

PROCEDURAL HI STORY

In an unfair practice charge filed on November 14. 1984.
the Inglewood Teachers Association. CTA/NEA (ITA) alleged that
the Inglewood Unified School District (District) violated

subsections 3543.5(a). (b), and (c) of the Government Code by

Thi s Board agent decisi on has been appeal ed to

the Board itself and is not final. Qily tothe
extent the Board itself adopts this decision and
rationale nay it be cited as precedent.




the foll ow ng conduct:1 reneging on a settlenent agreenent
reached in the spring of 1984 that was to be inplenented in the
fall of that year; discrimnatorily assigning a union activist
a nore onerous class schedule in the fall of 1984; interfering
with the union representative's mail box activity on Cctober 19
and 26, 1984, and suspending himfor the Cctober 26 incident,
and interfering with the union president's visits to the canpus
to neet with teachers on union-related matters. The charge was
anended on Novenber 29, 1984. A PERB board agent issued a
conpl aint on Decenber 19, 1984, incorporating the allegations
of the amended charge. The District filed its answer on
January 8, 1985, admtting and denying facts that will be
referenced in other portions of this proposed decision. A

settl enent conference was held w thout success. The for mal

'Pur suant to subsections 3543.5(a). (b), and (c) it is
unl awful for the public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

This section is a part of the Educational Enploynent Relations
Act (EERA or Act) CGovernnent Code section 3540 et seq. Al
references are to the Governnent Code unl ess ot herw se noted.



heari ng was conducted on June 11, and 12, 1985, in Los Angel es,
California. Post-hearing briefs were conpleted on Cctober 15,
1985, and the matter submtted for deci sion.

FI NDI NGS OF FACT

The District is a public school enployer within the neaning
of the Educational Enploynent Rel ations Act. ITAis the
exclusive representative of certificated enployees of the
District. The parties have a collective bargaini ng agreenent
covering the period July 1, 1983 through June 30, 1986.

A.  The Bell Schedul e

On Septenber 14, 1983, ITA filed unfair practice charge
LA- CE- 1841 against the District alleging a unilateral change in
the working conditions of teachers. The cﬁarge was anended on
Cctober 17, 1983. The thrust of the charge was that the
District had unilaterally elimnated a 15-m nute student
nutrition period during which the teachers had no assigned
duties. The District's answer admtted that prior to the
1983-84 school year fhere was a 15-mnute student nutrition
break preceding the third teaching period of the school day.
The answer stated that at the beginning of the 1983-84 schoo
year the nutrition period was abolished, and the 15 m nutes was
absorbed into the school day by extending the |unch period by
five m nutes, the passing period between classes by one m nute

and adding one mnute to each class period.



In conjunction with the unfair practice charge the parties
entered into a settlenent agreenent on or about February 1.
1984. wherein the District agreed that "Effective Fall Senester

of 1984, the passing period between periods 3 and 4 at the high

schools wll be increased by six mnutes and the |unch period
will be reduced by five mnutes and the third period by one
mnute." In exchange for the fall schedule commtnent (and a

posting of rights) the ITAwthdrew the unfair practice charge.

In May 1984, the parties comenced negotiations on
reopeners. |Issues on the table, anong others, were cal endar
and hours, including lIonger work year and extended day
encouraged by the financial inducenents of SB 813.

Negoti ati ons continued through the sunmer and fall of 1984.
School started in early Septenber of 1984. however, the
District did not inplenment the agreed-upon bell schedul e. | TA
conpl ained to the superintendent and then to the school board

about the failure to inplenment seven mnutes into the
schedul e. The reason, testified Barbara Cohen, was because the
District was in negotiations and it was antici pated, and

assuned, she stated, that at any nonent settlenent with ITA
2

regarding the entire contract would be reached. Because the
District was planning on inplenenting the extended day and

| onger school year, it would necessitate changing the bel |

’Cohen is executive assistant to the superintendent,
public information officer and a nenber of the cabinet.



schedule. To be least disruptive to students' class schedul e,
the superintendent and the cabinet determned to maintain the
sane bell schedule that existed during the previous school
year, and inplenent a new bell schedule consistent with the
negoti ated contract.

From PERB files, it is found that the parties were notified
on August 28. 1984. of PERB s determ nation of the existence of
i npasse between the parties. On Cctober 28, 1984. the CTA
requested factfinding between the parties. Tentative agreenent
was reached on the |onger day, |onger year in Novenber of
1984. Settlenment on the overall issues was reached sonetine
before February 19. 1985.

B. | ngl ewood Hi gh School

The remai nder of the charge pertains to the interaction of
Lawr ence Freeman, principal at |nglewod H gh School, with
Robert Dillen. a teacher at |nglewod, and Genevi eve
Neust adter. president of |TA | ngl ewood H gh School is one of
two high schools (there is also a continuation school) in the
19 school district. Freeman was assigned principal at
| ngl ewood effective January 4. 1984.

That portion of the charge relating to Dillen pertains to
the fall 1984 assignnent and two confrontations with Freeman on
use of the school mail boxes for teachers. That portion
regardi ng Neustadter relates to neetings Neustadter had with

Freeman at the I|nglewbod canpus. These events are described



hereafter, with the prefatory observation that credibility
determ nations were nmade difficult by the presentation of the
evidence. Dillen's testinony was produced |argely by I eading
questions with short affirmative or negative answers.

Neust adt er spoke with conviction and yet revealed, as did
Dillen. a firmdistaste for Freeman's manner of principal ship
at Inglewod. Freeman, by his own adm ssion, was | oud,

ani mted, and spoke authoritatively. H's inability to recal
sone events, and inconsistency in regard to sone particul ars,

| eads one to defer to Dillen and Neustadter where there is
conflict. This is not to say, however, that | discredit
Freeman in all respects. At hearing, his deneanor and candor
about his style of adm nistration, and his general presentation
of testinony left me with the inpression that his inability to
recall may have been sincere, and inconsistencies inadvertent.

1. Robert Dillen - Backqground

Robert Dillen is a l1l4-year teacher at Inglewod High
School. For over half of his fourteen years, Dillen has been a
bui l ding representative for ITA including the school years
1982-83 to the tinme of the hearing. As building representative
he was responsible for the dissem nation of information to the
I ngl ewood Hi gh School faculty, taking feedback to the ITA
representative council, conducting elections and neetings for
| TA purposes. He and Pam Erbeck were the two functioning

bui l ding representatives at Inglewod. FromJanuary and into



the fall of 1984 he placed ITA materials into the teachers'
mai | boxes which are located in a room adjacent to but part of
the principal's office. This activity would take place no nore
t han once a week, he said.

Prior to Freeman's arrival on January 4, 1984. and when
Vice Principal Ceraldine Martin was in charge of faculty
nmeetings. Dillen would make announcenents regarding |ITA matters
at the neetings. Since Freeman's arrival. Dillen said, they
have not had the opportunity to announce ITA matters at the
faculty neetings. Dillen "assumed" that Freeman knew he was
the building representative, because it was not "hidden
information” and he did his mailbox work in an open manner.

Dillen attended the settlenment conference leading to the
settlenent agreenent in LA-CE-1841. He was not on the
negotiating teamduring the sunmer of 1984 on the reopeners.?

2. Dillen's Fall 1984 d ass Assi gnnent

Dillen teaches in the Social Sciences departnent.
Normal |y, teachers have a total of five classes assigned to
them plus a preparation period. Wthin the Social Science and

Engli sh departnents, students are assigned to either an A or B

]In its post-hearing brief the ITA requests that official
notice be taken of two Los Angel es Regional Ofice unfair
practice charges (LA-CE-1938 and LA-CE-2003). Neither file
mentions Dillen by nane. In the absence of testinony at
hearing, | decline to take notice of the pleadings in those
cases and draw no inference regarding Freeman's know edge of
Dillen's purported activity with regard to those unfair
practice charges.



| evel class based upon the student's academ c and readi ng
ability. Ais for higher and B is for lower achievers. The B
cl asses, according to Dillen, cause nore stress to the

teacher. The teacher cannot relax in the B class and is under
pressure to maintain classroomdiscipline. The students'
attention span is nore Ilimted and they have less notivation to
achi eve good grades or to do honework. B level students talk
back to the teacher nore than the A level students and present
a greater challenge to the teacher to get themto do their
wor k. High absenteei smand tardi ness, nore preparation tine,
nore parent conferences, nore phone calls, lead to nore teacher
stress. Dillen said.

Dillen testified that there were a sufficient nunber of A
| evel classes so that it would not be necessary for any teacher
to have all B level classes. Later, however, he testified that
he was unaware of the overall nunber of A level and B |evel
cl asses.

For the prior seven years, Dillen had, in each year one.
two, or three A level classes. |In the 1983-84 school year,
Dillen had two B level Wrld H story classes and three A | eve
classes in Civics. At md-term because of a need fbr cl ass
size change and for an additional B |evel cléss in Civics,
Dillen had two A level and two B level classes in Cvics and

one Wrld History class at B |evel.



When Dillen cane to class the first day of school in fal
1984, he learned that he had five B level classes. He
ascertained that there were three other Social Studies teachers
who were assigned all B level classes.

Adm ni strators at the high school were Freeman, the
principal. Jerry Martin, the assistant vice principal, and
Li za Daniels, another admnistrator. Dillen assuned Martin
made the class assignnents.

Jerry Martin is assistant principal in charge of Counseling
and Curriculum at Inglewod. She prepared the 1984-85 school
year class assignnments, as she has for six years. Counselors
preschedul e the students to A or B level classes prior to the
end of the previous school year. That preschedule is
conputerized fromwhich Martin determ nes how many sections she
wll need the next term The teachers also give her
preferences for the courses within a departnent they wish to
teach the follow ng school term Based upon the foregoing
i nformati on and her understanding of the needs of the schoo
and the expertise of the teachers she arranges a tentative
master schedule. She did the scheduling at her hone during the
mont h of August. Freeman had no input into the scheduling
al though he later saw the conputer printed schedul es show ng
teachers' A or B level class assignnents.

Freeman denied that he had any input into the scheduling of

cl asses. He testified that he had told the teachers when he



first cane that he would not be involved in scheduling for sone
time while he becane nore famliar with the school and its
staff. His testinony in this regard was not refuted by |ITA

Martin later ascertained that seven teachers in the English
and Social Science departnents had all B level classes. Mrtin
said Dillen's ITA activities were not involved in his
assignnent. Martin was aware at the tine of the assignnents
that sone teachers would be getting all B level classes, but
until Dillen called her attention to his assignnment and that
she mght be called to explain it. she did not realize it was
an issue.

There are about 20 teachers in each departnent. Wile
uncertain of what the ratio was Martin said there were nore B
| evel than A level classes. Her guess was 60 percent B |eve
and 40 percent A |evel classes.

Dillen's spring 1984 response to Martin's request for
preferences had listed Cvics for all periods w thout
'designation of level, but for period 6 he requested
Cvics-Wrld Hstory level (B). Wthout a designation of
preference on the formMartin did not know Dillen preferred one
| evel over another.

Fromvisits to Dillen's classroom Mrtin was aware of
i ndi vidualized |lesson plans for students determning their
achieving levels initiated by Dillen. She felt it was a good

program
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| found Martin to be a credible witness. She spoke with
confidence, sincerity and know edge of her responsibilities.
Despite ITA s argunents to the contrary. | find no
i nconsi stency in her testinony that Freeman had no input in the
makeup of the fall class schedule, but that he did see the
schedul e after she had developed it. Nor do I find
i nconsi stency in her testinony, again urged by ITA that she
knew at the tinme of the assignnents that sone teachers had al
B level classes, but did not realize it was an issue, until
Dillen informed her of his discontent.

3. The Cctober 19 Incident (DIl en)

As noted, one duty of a building representative is to
insert into the teacher's mail boxes various ITA materials
distributed by ITA  Typically, |ITA materials are prepared in
the ITA office. Materials are put into envel opes addressed to
the building representatives and delivered to the District
central office for distribution to the various school sites.
The District has an inter-District mail system by which ITA
packages are sent fromthe centralized office to the various
school sites. The building representatives, in turn, place the
new materials into the individual teacher's boxes.

Dillen's workday starts at 8:00 a.m (A asses start at
8:30 aam) Consistent with his practice for distributing ITA
flyers, he arrived at the principal's outer office at

approximtely 7:40 and began inserting flyers (the Hotline)
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into the 82 mail boxes |located there. The process takes about
five m nutes, he said.

Dillen testified that at the tinme he was stuffing the
Hotline into the nmail boxes. Freeman was talking to
Tony Washi ngton, a gardener, at the counter.* Dillen's back
was to Freeman. Freeman said that he wanted Dillen to cone
over and talk to him Dillen said he turned to |ook at Freenman
who was talking to Washington. Since Freeman continued his
conversation with Washington. Dillen turned and started putting
nmore Hotlines into the boxes. He did not go over, he said,
because Freeman was continuing to talk to Washington. Before
Dillen had conpleted the stuffing of the boxes, he said.
Freeman canme over and grabbed the Hotlines out of his hand, and
told Dillen that he wanted to talk to himin his office.
Dillen replied sonething to the effect that he would not do it
wi thout a witness. He thought he nigh£ have asked Nollan if he
would cone in with him Dillen thought Freeman was upset
because he was putting things in the boxes. There had been no
prior interaction with Freeman that norning. Dillen said
Freeman threatened himw th suspension if he did not cone into
the office. Dillen said that he |ooked at Nollan and Nol | an
i ndi cated from body |anguage that he thought he had better go

in. So Dillen did. but stood in front of the glass door to the

*M ke Nollan and Ms. Scott, math teachers at the higher
school, and a student were in the office as well.
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principal's office so that the door would not close, because he
did not want to be alone in the office with Freeman. >

Freeman then told himto nove and Dillen said he was not
going to. Freeman said he would nove, and Freeman "bodily
moved nme out of the way of the door." "It was a push with his
hands." Freeman then shut the door. Dillen said that Freenman
shouted at him "that it was not courteous to put things in the
box wi thout his perm ssion and that he cannot hold neetings at
the canpus at |Inglewod H gh School w thout his permssion."
Dillen assuned that he was referring to |ITA neetings, because
that was the only kind of neeting he conducted at the school.

Dillen said he was sure he told Freeman that he had the
right to put things in the boxes and that he did not need
Freeman's perm ssion.

Dillen did not recall when, but Freeman gave himthe flyers
back, and he put themin the nmail boxes. He then sat down and
waited for further instructions. Shortly thereafter he was
given a note to return to his class and was told that a neno
woul d be given to himlater.

Freeman testified that on Cctober 19. he saw Dillen putting

sonmething in the mail boxes and asked if he could see himfor a

°Dillen said this conduct was due to a past experience in
May when Freeman shouted at him and ordered himto do
sonet hing, and blocked his exit fromthe door. Dillen had to
go out a side door.
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nmonment . "Dillen often does not answer when you're talking with
him" said Freeman. And then Freeman stated he said.

"M. Dillen did you hear ne. |I'd like to see
you in the office a nonent." Dillen kept
right on going with his business. So |

wal ked around the counter and placed nyself
between Dillen and the boxes, and | said,
"M. Dillen. |'ve asked you on nunerous
occasions just to let ne know if you're
going to put sonmething in the boxes."

Dillen kept right on doing it, and | took
themout of his hand. And | said, "did you
understand, sir, that |'d asked you to |et
me know when you were going to put something
in these boxes." Then | handed them back
the papers and let himcontinue.?®

Freeman was uncertain if it was that day when Dillen stood
in the doorway, because there had been other incidents. He did
not recall Nollan being asked to cone into the office, although
he said Nollan "seens to pop up out of the air anytine."
Dillen was walking in front of him he said, and Dillen stopped
i medi ately right at the door. He said, he placed his hand

gently on Dillen and said "M. Dillen one way or the other."

Dillen went into dramatics, said Freeman, "look everyone he's
hitting me." | said, "cone on M. Dillen just nove one way or
the other, let's go into the office." D llen had to nove one

way or the other because he was bl ocking the door, and said

Freeman, he couldn't get into his ow office.

°Freeman initially denied that on that occasion he had
summoned Dillen into his office. This is contrary to the later
testinmony of Freeman just set forth.

14



Freeman denied that he ever told Dillen that the |ITA could
not have neetings at the Inglewod H gh School canpus w thout
his permssion. He said that with regard to canpus ITA s
meetings he very seldom knows when they are having a neeting.
They m ght announce it at a faculty neeting, if there is going
to be an ITA neeting, or soneone mght stop and ask if he
mnded if they held a neeting in the library. There are no

restrictions when they neet because they are part of the

faculty.
Later that day Dillen got a letter from Freeman. It stated
in part:
Re: Distribution of Materials in Mil
' Boxes

It is a common practice that whenever
materials are placed in boxes that they be
shown to the Principal. This procedure is
not used as censorship, but rather, as a
comon courtesy to the school adm nistration.

More inportantly, anytine | want to talk
personally with you, you feel that you need
a Wwtness present. This nmakes our

comuni cation very difficult. Wen | want a
di al ogue with you. a wtness is

unnecessary. This is not to be.’

Addi tionally, when staff persons are
requested to follow specific directions of
the principal (i.e. to go to class) and they
respond with a rebuttal (i.e. | need it in
writing), it is time for us to confer.

'Despite this language regarding a wtness, the Charging
Party stated that it was not their intention to litigate
Wei ngarten rights.
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|f actions such as these continue, it wll
be necessary to give you a severe reprinmand
for insubordination or consideration for
possi ble termnation of your IHS assignnent.

Dillen understood the letter as a threat of a transfer.
Dillen testified that in all the years of teaching at |nglewod
he had never felt that he had to ask the principal to put ITA
information in the teachers' boxes. He had never shared a copy
of the materials with the admnistrator prior to putting them
in the boxes.

In response to a |leading question. Dillen affirmed that
Freeman at one of his first faculty neetings announced that as
a part of the procedures for distributing materials to faculty
menbers, the adm nistrator, either the principal or the
vi ce-principal, was to see a copy of any material before it was
placed in the teachers' boxes.® Despite that adnonition,
Dillen continued to put the materials into the boxes w thout
showing themto the principal first.

Freeman testified he gave the October 19 letter to Dillen

because Dillen continued to ignore Freeman's requests to |et

hi m know when he was going to place something in the boxes.

8 Freeman did not deny the rule attributed to him He
testified that when he got to Inglewod, he let it be known
that he "would like very nuch that if you're going to place
stuff in the box you make the principal aware of that so either
he could defend what you're doing or not or give sone kind of
answer." Freeman's further testinony on the rule is outlined
bel ow.
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He commented in the letter regarding Dillen's insistence on
having a witness because he said every tine he wanted to talk
with him D llen wuld refuse unless he had a w tness because
"you're going to discipline." Freeman's viewwas that it was
not right to assune every tine the principal wanted to talk to
an enpl oyee there was a disciplinary matter invol ved.

He further wote in the letter concerning his request to
Dillen. He had asked Dillen to go to the classroom and they
woul d discuss it later. Since Dillen wanted to go through a
ot of rebuttals and did not follow the specific directions.
Freeman had to put it in witing.

Freeman testified that there was "no rule per se" regarding
the use of school boxes by individuals or organizations but
"rather a practice, nore or less."” Any person who wi shes to
pl ace sonething in the school boxes, he testified, "as a matter
of courtesy, should tell the principal that they are going to
pl ace sonmething in the box." The rule, he said, applied to the
PTA. venders, or any organization. He said sonetines he asks
to see the materials and other times he does not.

Freeman expl ained that one of the reasons for the
"practice" is that "a Iot‘of peopl e are of fended by things that
are placed in the box. They mght not want to be involved."
Freeman was al so concerned about students getting hold of

sonet hing controversial and that parents m ght be offended
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because it is the wong kind of literature for student
consunption. It could be of a religious nature or anything, he
sai d.

Freeman cited, as a further exanple, someone who placed tax
shelter annuity materials in the boxes w thout approval of the
District office. He said that when he got to Inglewod H gh
School he let it be known that he would like to be nade aware
of materials to be stuffed in the boxes, so that he could
either defend them or give sone kind of an answer if
guestioned. By defending, he meant for exanple to nmenbers of
the faculty who were not |TA nenbers who did not want to
receive information fromITA  "Wile it didn't nmake any
difference,"” he said, "they have a right not to receive as well
as to receive it." He asked ITA to "inform himwhen they were
going to put sonething in the box."

Er beck, the other site representative, does let him know
about stuffing the boxes. |In each instance, he said, he has
allowed her to put material in the boxes. Oten she offers to
show himthe material, but sonetinmes he does not bother to | ook
at it. He is only interested in knowing that there is going to
be material in the boxes. He is not interested in what goes
on. And by way of denonstration, once, he said, the
Associ ati on passed out a very interesting flyer. It was a
cartoon of M. Freeman "screamng" and "it was a very
derogatory flyer." He gave her perm ssion to put the flyer

into the boxes.
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4. The COctober 26. 1984 Incident (DIl en)

On Cctober 26, again before 8:00. Dillen was placing
materials in the mail boxes. He had not shown the materials to
Freeman. Freeman canme out of his office and asked if he was
putting materials into the nmail boxes. Freeman called himinto
his office and Dillen again announced that he would do so only
with a witness present. Wayne Hester was also in the outer
office. Freeman suspended Dillen for the day by sending himto
the Ofice of the Director of Personnel. Freeman al so gave
Dillen a letter, which stated in part:

Re: Fol | owi ng Requests of the
Adm ni stration

Once again, you have placed materials in the
mai | boxes without ny prior approval. As |
indicated last week, it is a courtesy
extended to the school principal to be
informed about any materials which are being
pl aced in the teachers' boxes.

| asked you this norning to cone into ny
office so that we could discuss this matter
and you refused. Because of the difficulty
| observe in your ability to follow the
directive of the Principal after being

war ned and advised to do otherw se, you

| eave me no choice but to use other
measures. | am concerned about your
consistent inability to foll ow reasonabl e
and justifiable directions of the
Principal. Therefore, you are hereby
notified, that effective imediately, you
are being sent to the Personnel Ofice with
pay. You are to report to M. Steele.

Dillen spent the entire day at Steele's (District Personnel
O ficer) office and reported to his classroomon the follow ng

Monday pursuant to instructions from Steele.
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Freeman did not testify as to the particulars of the
Oct ober 26 neeting, but did testify that he had asked Dillen to
cone to the office and Dillen had said he was not comng. On
anot her occasion. Freeman had spoken to Dillen about sone
machi nes, and Dillen had told himit was none of his business.
"So out of shear desperation,” according to Freeman, on
Cct ober 26. he sent Dillen to the personnel office,

so that soneone could tell Dillen the role
of a principal at a school, which is that
the principal is the supervisor and he has
to be advised of what's going on at the
school. And if he advises you to cone in,
you cone in. If you have a grievance after
what has been said, and you don't like it,
then you go through the grievance process.
But just to go out and out refuse to do what
you were asked to do is insubordination.
And since they did not take this kind of
information fromM . Freeman, | thought
perhaps the District personnel officer or
soneone could explain to these people what
it is the principal is responsible to do.

Dillen admtted that he had never been denied placenent of
materials into mail boxes nor was he aware of any censorship by
Fr eeman.

5. The Novenber 2. 1984 Incident (Dillen)

On Friday, Novenber 2, Dillen was sent to the Personne
O fice again. Regarding the underlying incident, D llen had
sent materials to Freeman for duplication. It had to do with
honmewor k assi gnment sheets. He had passed out the honmework
assi gnnent sheet but had not been able to give students the

wor ksheet, so he sent another copy to be duplicated. It was
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not returned. On a Friday he sent a student down to Freenan's
office to pick themup. She came back to the classroom crying,,
he said, because Freeman had junped on her for not having her
nanetag. He asked the class if there was anybody el se who
would like to take the note to Freeman. Ten of the students
vol unteered to go to Freeman's office to get their copies of
the worksheet. Martin came to his classroomand relieved him
and told himto report to Freeman's office. He then got the
foll ow ng menorandum

Re: Procedur es

You continue to persist in follow ng correct
school procedures. W have tal ked about
your reluctance in adhering to school
procedures in the past, and you have been
given written warnings also.

Today you sent several students to ny office
during the first half of Period 1 toinquire
about their materials which needed to be
duplicated. The sending of these students
is another exanple of your refusal to follow
sinple, sensible directives fromthe
Principal. Moreover, your actions continue
to be provocative and i nappropriate as | try
to confer with you.

Once again, | amsending you to District
Ofice with pay for persisting in this
action.

He then spent the rest of the day at the Personnel O fice. A
copy of the Novenber 2 neno went into Dillen's file.

0. Cenevi eve Neust adter - Backaround

CGenevi eve Neustadter, a teacher in the District, is

president of the ITA and chairperson of the negotiations team
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In the immedi ate preceding year she served as the past
president.g

Neustadter testified that she was unaware of any District
policy or procedure under which ITA building representatives
are required to provide the school site admnistrator (the
principal) a copy of ITA publications before putting themin
the faculty nmail boxes. She had on occasion, as president,
pl aced materials in the mail boxes, and she did not give the
information to the site adm nistrator. She has never been
chal l enged for putting materials in the mail boxes. However,
when she was visiting a school for the purpose of distributing
materials in the mail boxes she would announce her arrival at
the school office. In those instances where an adm nistrator
was preseht, she never has been challenged for putting the
materials in teacher mail boxes.

From I TA nonthly neetings attended by building
representatives. |TA determ ned that Inglewod H gh School was
the only school out of the 19 schools where the principal

required a copy of flyers for nmail box distribution.

°Neust adt er has been active in the ITA for eight years,
including two terns as its president and chairperson of the ITA
negotiating team She has served on the negotiating team for
several reopeners as well as the 1980-83 collective bargaining
agreenent between the parties. She is a nenber of several CTA
and NEA comm ttees and has attended nunmerous training
conferences on negotiations and | eadership.
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7. The Cctober 2 1ncident (Neustadter)

Neust adter testified that she had received several calls
from teachers at |nglewood H gh School and had arranged to have
a neeting during the lunch periods with the teachers. There
were 80 nenbers of the bargaining unit at Inglewod Hi gh School .,

On Cctober 2. she went to the Inglewod H gh School for the
first time in 1984-85 school year. She had not visited there
the previous school year. She arrived at the school site at
approximately 11:45. and went to the office and introduced
herself to the secretary and ask if she could speak with
M. Freeman. She net with Freeman and introduced herself as
the new president of the Association. Freeman, she said, told
her that he was a nmenber of NEA and he had supported the
organi zation. He announced that he had sonme problens at the
school site the previous year. She expressed hope that they
could develop a working rel ationship.

She told Freeman there was sone concern from the teachers
and that she was going to neet with them during the |unch
period. She asked if she could neet with Freeman after her
neeting with the teachers.

She testified that he told her that he knew teachers had a
lot to conplain about and ITA "sort of would like to try to
keep up trouble.” She said he nmade reference to the flyers
they were sending out and made sone "unfriendly remarks" about

t he Associ ati on. She said he also nentioned that he was in
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charge of the school, and that he wanted to see anything that
teachers wanted to have placed in their mail boxes.

After her neeting with the teachers she went back to
Freeman's office to relate the teachers' educational concerns.
The teachers were concerned that school had started and
they had not received their textbooks or any school supplies.
A typing teacher conplained that he had 30 typewiters and 27

of themwere not functioning.

When she brought the matter up to M. Freeman, she said, he
"began scream ng and shouting at me and he said that | had no
right to cone into this building and tell himwhat to do. He
was in charge there and he had instructed his teachers to wite
goal s and objectives, and that was what he wanted themto do."

Neust adt er said she responded by asking how nany goal s and
objectives could the teachers wite. She stated that they were
into the school year and the teachers wanted to begin their
educétional program and they did not have their textbooks or
supplies. She said he came around from the back of his desk
where he had been sitting, and began shouting that "he was in
charge, he was the chief,” and "he was not going to allow her
to come in and tell himhow to run his school."

She told himthat she was the ITA representative and that
teachers had called her in because of their concerns, and that

if she and he could not discuss and resolve sone of the
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probl ems, she would have to take further steps. She then left,
she said. Neustadter later conplained to the District
superi ntendent about Freeman's conduct.

Neust adt er was asked, on direct exam nation, whether
anything was said by Freeman before or after her neeting with
the teachers, about what action Freeman m ght take in the event
that she persisted in her advocacy on behalf of his faculty.
Neust adt er answered "no."

Freeman had no recall of this conversation with
Neust adter. However, he denied that he ever told Neustadter
that she could not have neetings. He further denied that he
ever threatened Neustadter or any teacher in the District with
any reprisals if Neustadter net with them on the Inglewod H gh
School canmpus. He also denied that he ever told Neustadter
that he did not want her comng to the school.

Freeman's denial of the above assertions were elicited by
the District's counsel by referring to portions of the unfair

practice charge.10

1The anmended charge asserted the follow ng:

4. On or about October 2. 1984, Union

Presi dent Genevi eve Neustadter went to

| ngl ewood Hi gh School to neet with teachers
during their lunch period. Before she could
meet with teachers. Neustadter was ordered
to go to Principal Freeman's office. In his
office. Freeman told her she could not put
Union flyers and notices in enpl oyee
mai | boxes wi t hout his approval and

perm ssion. Freeman then interrogated
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Freeman's denial of the assertions in the pleadings,
coupled with the absence of direct testinony by Neustadter of
any suggested reprisal by Freeman for future neetings with
enpl oyees lead nme to conclude that Freeman did not threaten
Neustadter with reprisal for neeting with enployees at the
school. It is further concluded that Freeman did not tell
Neustadter that he did not want her to cone to the school. By
her own testinony. Freeman told her he did not want her to cone
to the building and tell himhowto run the school. This is
not a prohibition against comng to the canpus, or neeting with
teachers at the canpus. By Neustadter's own testinony. Freeman
said nothing to her about actions against her for continued
advocacy on behalf of the faculty.

8. The COctober 19 |Incident (Neustadter)

| TA planned to hold a rally at the District office on

Cct ober 22. | TA was encouragi ng teachers to cone out and

Neust adter as to what she was doing at the
school and what she intended to discuss with
t he enpl oyees. Neustadter then left the
office and met with the teachers. Follow ng
the nmeeting, at which teachers expressed
vari ous concerns about working conditions at
| ngl ewood Hi gh School . Neustadter returned
to Freeman's office to discuss these
concerns with Freeman. Freeman threatened
Neust adter and the enpl oyees working at

| ngl ewood Hi gh School w th unspecified
reprisals if she persisted in neeting with
enpl oyees at that school, and told
Neustadter that he did not want her com ng
to his school and that he was the "chief" at
his school and would run the school anyway
he want ed.
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support the negotiations effort and were providing picket signs
for teachers. The individual building representatives were
responsi bl e for making picket signs for the teachers in their
respective buil di ngs.

On Cctober 19, 1985 Neustadter personally delivered poster
boards and wooden sticks to many of the school sites, often
| eaving them at the school office. During this m ssion she
went to the Inglewod H gh School office and spoke to the
office secretary. She identified herself as president of the
| ngl ewood Teachers Association and told the secretary she had
sone materials she wanted to give to Dillen. The secretary
told her she should take the nmaterials down to Dillen's room
and gave her directions to Dillen's classroom

She went to Dillen's classroom and spoke with Dillen for
less than a mnute.. Just as she was about to |eave she was
told by M. Brownl ey, the dean of students, that Freeman wanted
to see her in his office immediately.

She went to Freeman's office and. she said, he imediately
began scream ng at her saying that she had no right to go to
Dillen's classroom and that he had stated previously that
whenever she cane to the school site she was to let him know
she was there. Neustadter said she tried to explain to Freenan
that she had cone to the office and had stated her purpose
after identifying herself to his secretary, but, she said, he

continued to scream and intinidate her.
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Both the Cctober 2, and October 19, neetings, she said,
made her feel threatened. She was very intimdated, his being
over six feet tall and she being four feet ten and one-half
inches tall. The threat, she said, was due to the proximty
and the volunme of his voice.

On cross-exam nation, she admtted she could have left the
materials with the secretary, as that is what she had done with
the other schools. She denied that Freeman had indicated to
her at the October 2 neeting that she should check with him
before visiting the teachers. She said it was on Cctober 19
that he told her that was what he wanted her to do.

She was aware of District policies requiring visitors to
check in with the office, she said, before going onto a
canpus. The policy, she says, is to report to the office, it
does not say the principal's office. However, she assunes that
the policy neans the principal's office.

She said Cctober 19 was the first tinme she had heard the
Freeman "screanmt scream  Teachers had told her prior to that
date that Freeman often raised his voice.

Freeman testified that it was not sufficient that a visitor
report to the secretary. They nust talk to either the
principal or the admnistrator. The reasons are for security,
safety, and non-interruption of the teaching period. They do
not even all ow subpoenas to be delivered on the canpus.

He had directed his dean of students to ask Neustadter to

return to his office and nake her busi ness known, because she
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did not get to the principal or an adm nistrator when she cane
in.

He recalled that he rem nded Ms. Neustadter that what he
woul d |ike was "common courtesy.”™ He recalled that at that
nonent she began to tell himwhat ITA was and what it did not

have to do. He rem nded her that "it was a new day, a new

i ssue, a new principal, and new things are done and you'll have
to do it this way." This neant that she had to check in with
the adm nistrator or the principal. He requires the sane of
everyone.

Agai n. Freeman was referred to the anended unfair practice
charge on page 5, line 16, where it was stated, "she was then
ordered to go to Freeman's office where she was again
threatened and told by Freeman that she had no right to visit
| ngl ewood Hi gh School and that he was the 'chief.""

Freeman testified that he never told Ms. Neustadter that
she could not have neetings, or that she did not have the right
to visit Inglewod. He thought that he had told her that she
had no right to go out on the canpus w thout comng by the
principal's office. That was the issue, he said, Neustadter
was insisting on her right to go where she pleased because she
was an |TA president and he told her she had no right to wal k
on the canpus without letting himknow that she was there.

Freeman testified that he is very animated and he talks

| oud anywhere. In his perception he does not scream at
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people. However, he testified that he thought "when a person
is on the carpet and when a person knows he or she has done
somet hing, a whisper will sound like a thundercloud.” It has
been his experience at Inglewod H gh School that anything you
say is perceived to be a threat. "A good PR job that they' ve
done and | certainly don't talk with nmy head in ny hand.” He
denied that he is excitable, but he is "very aninmated," he
said. He denied that he ever screaned at Ms. Neustadter.

sayi ng, no, | don't screamat that dear person.” He denied
that he ever screaned at Dillen. But he has talked to themin
an "animated, authoritative fashion, absolutely," he said.

| SSUES

The issues in this case are whether the District violated
Gover nnment Code section 3543.5(a), (b) or (c) by any of the
fol | ow ng:

1. Refusing and failing to inplement the ternms of the
January 1984 settlenent agreenment regarding bell schedules for
fall 1984;

2. Assigning level B classes to Dillen for fall 1984;

3. Requiring building representatives to advise the
principal at Inglewod H gh School when Association materials
were to be placed into the teachers' nmail boxes;

4. | nposi ng reprimands upon Robert Dillen for placing

materials into teachers' mail boxes wi thout prior notice to the

princi pal ;
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5. Threatening the Association President Neustadter with
reprisals for neeting with enployees at 1nglewod H gh Schoo
or for failing to notify the principal of her visit to the
cl assroom of a teacher building representative.

CONCLUSI ONS OF LAW

A. The Bell Schedul e

It is undisputed that the District did not inplenent the
terns of the settlenment agreenment calling for conditions to
prevail in Septenber 1984.

The District urges that PERB does not have the jurisdiction
to enforce agreenents between the parties, relying on

Uni versity of California (1983) PERB Decision No. 362-H.

The Associ ation argues that under the holding of G ant

Joint Union School District (1982) PERB Decision No. 196 that

the District's failure to inplenent the settlenment agreenent
was a violation of its duty to bargain in good faith.
Subsection 3541.5(b) provides:

The board shall not have authority to
enforce agreenents between the parties, and
shall not issue a conplaint on any charge
based on alleged violation of such an
agreenent that would not also constitute an
unfair practice under this chapter.

In Grant, supra, the Board reversed in part a Board agent's

di smissal of an unfair practice charge for failure to state a

""I'n that case the PERB upheld a Board agent's dismi ssal
of an unfair practice charge for failure to state a prinma facie
case.

31



prima facie case where under the Board's analysis of that case,
the allegations of the charge suggested conduct amounting to an
unfair practice charge in addition to constituting a breach of
the negotiated agreenent. Noting the express proviso on the
Board's statutory limtation on jurisdiction (that would not
al so constitute an unfair practice) the Board reasoned that
conduct constituting an unfair practice was not beyond its
authority to renmedy, just because the conduct m ght also
constitute a contract breach.

Sai d PERB:

The Act is designed to foster the
negoti ati on process. Such a policy is
under mi ned when one party to an agreenent
changes or nodifies its terns without the
consent of the other party. PERB is
concerned, therefore, with a unilateral
change in established policy which
represents a consci ous or apparent reversa
of a previous understandi ng, whether the
latter is enbodied in a contract or evident
fromthe parties' past practice. Anaconda
Al uni num Co. (1966) 160 NLRB 35 [62 LRRM
1370], Perry Rubber Co. (1961) 133 NLRB 275
[48 LRRM 1630] .

In the words of the National Labor Rel ations
Boar d:

. [ Such] conduct. . . . [anobunts]
to a rejection of the nost basic of
col I ective bargai ning principles :
the acceptance and inplenentation of

t he bargai ning reached during

negoti ations. Sea Bay Manor Hone
(1980) 253 NLRB 68 [106 LRRM 1010.
1012].

This is not to say that every breach of
contract also violates the Act. Such a
breach nust anount to a change of policy.
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not nmerely a default in a contractua
obligation, before it constitutes a
violation of the duty to bargain. This

di stinction is crucial. A change of policy
has, by definition, a generalized effect or
continui ng inpact upon the terns and

condi tions of enploynment of bargaining unit
menbers. On the other hand, when an

enpl oyer unilaterally breaches an agreenent
wi thout instituting a new policy of genera
application or continuing effect, its
conduct, though renediable through the
courts or arbitration, does not violate the
Act. The evil of the enployer's conduct,
therefore, is not the breaching of the
contract per se, but the altering of an
established policy nutually agreed upon by
the parties during the negotiation process.
Wal nut _Valley Unified School District
(3/30/81) PERB Decision No. 160; C & S

| ndustries (1966) 158 NLRB 454 [62 LRRM
1043]. By unilaterally altering or
reversing a negotiated policy, the enployer
effectively repudi ates the agreenent.
(CGtation omtted.)

Here the parties had negotiated a new policy on bell schedules
and passing tinme between classes. That policy was to take
effect commencing with the fall 1984 school term The District
refused to inplement the negotiated policy, and the refusal had
a generalized effect and continuing inpact upon the terns and
condi tions of enploynment of bargaining unit menbers.

The University case, relied upon by the District, is
di stingui shable fromthe facts of this case. There the
settl enent agreenment, anmong other things, called for
reclassification of a gardener to a |level not given by the
Uni versity. The breach did not reach the |evel of having

generalized effect or continuing inpact upon terns and
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conditions of enploynment of bargaining unit nmenbers generally,
but upon only one individual.

The District contends that it was free to reduce the
passing period by five mnutes and to increase the |unch period
by five mnutes. Those actions are not negotiable, argues the
District, because they do not affect the length of the working

day or existing duty-free tinme, relying on San_Mateo City

School District (1980) PERB Decision No. 129; affirned in

(1984) PERB Decision No. 375a. It distills the effect of the
failure to inplenment the agreenent as an "unlawful reduction of
t he passing period between three and four by one m nute and
increased the third period by one mnute,” but contends that
the change is de m'nim's.l2 Because of the pending
negoti ati ons and assunmed inmnent settlenent, the District
wi shed to avoid altering the bell schedule md-term

San_Mat eo, supra, however, does not enpower the enployer to
reduce the passing periods or to increase |unch periods
unil aterally. It does stand for the principle that educationa
i ssues, central to the maintenance of the mssion of the
school, are beyond the scope of representation. Those matters
affecting the hours of enployees, including preparation tinmne,

duty-free tinme and lunch periods, are subject to negotiations.

12The District does not argue that the effect of the
changes in tine between periods or duty-free tinme is not
negotiable or that ITA failed to show any inpact on worKking
conditions by the change in the bell schedule.
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Here, the District was free to adjust the students passing
time, but was obligated to negotiate with ITA on the decision
to the extent it affected teachers' duty-free tine. As the
facts show, the District abolished a 15-m nute student
nutrition period preceding the third class period. Wile five
m nutes was added to the lunch period and one mnute to each
passing period, there was also added one mnute to each cl ass
period. That addition resulted in less duty-free tine teachers
previously enjoyed as part of the nutrition period. The
settl enent agreenent, which the District failed to inplenent,
and which is the basis of this charge, was to revive at | east
six mnutes of duty-free tine by the addition of that anount of
time to the passing tinme between the third and fourth periods.
In addition, the third period was to be reduced by one m nute.
According to Neustadter, the agreenment went to reinstating
seven- m nut es.

The District's de minims argunent is |ikew se rejected.

In Moreno Valley Unified School District (1982) PERB Deci sion

No. 206. the Board held that the reduction of five mnutes
preparation time was not so negligible as to be insignificant,
because cunul ative effects of changes made on a mnuscul e basis
would ultimately alter hours of enployment. Simlarly, here
the seven mnutes of duty-free tine denied teachers in the fall
of 1984, while small, could, if authorized, be undertaken again

and thus drastically affect working hours.
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Here all bargaining unit nenbers of the two high schools
were affected for the fall termof 1984. This was due to the
failure to inplenment the agreed-upon policy of the bel
schedul e and passing tinme and was the alteration of an
established policy nutually agreed upon by the parties during
the negotiation process. As a result teachers had seven fewer
m nutes duty-free time. The District's failure to inplenent
t he agreed-upon bell schedule was a violation of its duty to
bargain in good faith, mandated by subsection 3543.5(c). There
are also concurrent violation of subsections 3543.5(b) and

(a). _San Francisco Community College District (1979) PERB

Deci si on No. 105.
B. | ngl ewood Hi gh Schoo

1. Assignnent _of Level B Casses to Dillen

The ITA charges that Dillen's fall 1984 class assignnment to
all B level classes was nade by the District in reprisal for
his protected activities.

Under subsection 3543.5(a) it is unlawful for the enpl oyer

to:

| npose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

In Novato Unified School District (1982) PERB Decision

No. 210. the Board held that a party alleging discrimnation or

reprisal has the burden of making a showi ng sufficient to
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denonstrate that protected conduct was a "notivating factor" in
the enpl oyer's decision to engage in the conduct of which the
enpl oyee conplains.13 Unl awful notive is the specific nexus
required in the establishnment of a prinma facie case. In
recognition of the fact that direct evidence of notivation is
sel dom avai |l abl e, unlawful notivation may be denonstrated
circunstantially and fromthe record as a whole. (Carlsbad

Unified School District, supra; Republic Aviation Corp. v. NLRB

(1945) 324 U.S. 793 [16 LRRM 620]. If the charging party is
able, by direct or circunstantial evidence, to raise the
inference that the enployer was notivated to take adverse
personnel action by its know edge of the enployee's protected
activity, the burden shifts to the enployer to denonstrate that
it would have acted as it did regardl ess of the enployee's

participation in protected activity. Novato, supra; W.ight

Line. ADvision of Wight Line. lnc. (1980) 251 NLRB 1083 [105

LRRM 1169]; NLRB v. Transportation Managenent Corp. (1983)

u. S. [113 LRRM 2857]; Martori Brothers Distributors v.

Agricul tural Labor Rel ations Board (1981) 29 Cal. 3d 721, ¥ 14

BIn order to prevail, the charging party nust prove the
charge by a preponderance of the evidence. PERB regulation
32178.

l4the construction of simlar or identical provisions of
the NLRA, as anended. 29 U. S.C. 151 et seq., may be used to
guide interpretation of the EERA. See, e.g. San Dieqo Teachers
Assn. v. Superior Court (1979) 12 Cal.3d 1. 12-13; Fire
Fighters Unionv. Gty of Vallejo (1974) 12 Cal.3d 608. 616.
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To justify such an inference, the charging party nust prove
that the enployer had actual or inputed know edge of the

enpl oyee's protected activity, Novato Unified School District,

supra; Mreland Elenentary School District (7/27/82) PERB

Deci sion No. 224. Such know edge, plus other factors cited by
PERB in Novato, may support the inference of unlawful notive.
Sai d PERB:

The timng of the enployer's conduct in
relation to the enployee' s performance of
protected activity, the enployer's disparate
treat ment of enpl oyees engaged in such
activity, its departure from established
procedures and standards when dealing with
such enpl oyees, and the enployer's

i nconsistent or contradictory justifications
for its actions are facts which nmay support
the inference of unlawful notive.

The nere fact that an enployee is participating in union
activities does not insulate himor her from discharge for
m sconduct or give the enployee inmunity from routine

enpl oyment decisions. Martori Brothers Distributors v.

Agricul tural Relations Board, supra. 29 Cal.3d 721. Rat her,

once enpl oyee m sconduct is denonstrated, the enployer's action,
. shoul d not be deened an unfair | abor
practice unless the Board determ nes that
t he enpl oyee woul d have been retained "but
for" his union nenbership or his performance
of other protected activities.
Appl ying these standards to the instant case, it nust be
concluded that ITA failed to raise an inference of unlawful
notive in the District's assignment of Dillen's fall 1984 class

schedul e.
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The record shows that Martin nmade the assignnents of
schedul es in August 1984. resulting in Dillen's assignnent of
five level B classes. The record also shows that she was aware
of Dillen's active participation in ITA activities, as she
chaired the faculty neetings prior to January 1984. at which
Dillen made ITA announcenents. The record is less clear,
however, contrary to ITA s argunents, of Freeman's know edge of
Dillen'"s ITA activity. Dillen only testified that he "assuned"
Freeman was aware that Dillen was building representative
because "it wasn't hidden information" and he did his nmail box
work in an open manner. However, Freeman's know edge of
Dillen's protected activity is not material to a resolution of
the instant issue as the findings have established that Freeman
had no input into giving Dillen the five level B classes as
Martin was the one who nmade the assignnents.

As to timng. Martin's decision to give Dillen five level B
cl asses appears renote fromhis activity of outlining ITA
activities at faculty nmeetings which she chaired. Furthernore.
Dillen had been site representative for over one-half of his
fourteen years at the District and four of the last three years
(1982-85) during which Martin was scheduling classes and for
whi ch he had no conplaints, even for the years during which he
had been assigned only one level A class. There is sinply

nothing in the record to suggest that sone interim event would

39



trigger Martin's adverse reaction to Dillen and cause her to
give himall level B classes.

O her indicia for finding an inference of unlawful notive
are lacking here altogether. According to the undi sputed
testinmony of Martin, six other teachers had all level B
cl asses. (By his own determnation Dillen had found two other
teachers in his departnment who had all level B classes.) There
is no showing that the other teachers were given such classes
for protected EERA activity. Thus, there is no disparagenent
of treatnment to Dillen.

Li kewi se absent is any showi ng of departure from procedures
and standards in Dillen's assignnment. Dillen only testified
that he had never had all level B classes, not that no teacher
had ever been so assigned. The procedures by which Martin
consi dered the needs of the classes and preferences of teachers
were standard factors enployed in making the assignnent.
Dillen"s own spring 1984 preference re-guested one |evel B class
and did not specify the rest were to be level A by preference.
Finally, the District's explanation of the assignment brings no
inference of unlawful notive. The fact of the matter is that
there were nore level B classes than level A classes and nore
teachers were required to teach level B classes.

In sum an inference cannot be drawn fromthe foregoing
observations that Martin was notivated unlawfully in making the

assignnments for Dillen in the fall of 1984.
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Even if an inference is to be raised, it is found that the
District has met its burden to show that the assignnent woul d
have taken place notwithstanding Dillen's protected activity.
As the testinony of Martin reveals, the District had nore
level B than level A classes and thus needed nore teachers for
the level B assignments. Six other teachers were given level B
class assignnents also. For the foregoing reasons, it is found
that Dillen's fall 1984 class assignnment of all |evel B classes
was not a violation of the EERA. This portion of the charge
nmust be di sm ssed.

2. The Prior Notice Requirenent Reqgarding Use of Mil boxes

Shortly after his arrival at 1nglewod H gh School .
Princi pal Freeman told the teachers that he was to be notified
if anyone was going to place materials into the teachers’
mai | boxes. This rule was inposed only by him at |nglewood,
and not at any of the other schools operated by the District.

Section 3543.1(b) provides:

Enpl oyee organi zati ons shall have the right
of access at reasonable tinmes to areas in
whi ch enpl oyees work, the right to use
institutional bulletin boards, nail boxes,
and ot her neans of communication, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with

the exercise of the rights guaranteed by
this chapter

The express right to use institutional nailboxes is subject to

reasonabl e regulation. If Freeman's rule of prior notification
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is reasonable, then no violation could follow for his
i nposition of the rule.

In R chnond Unified School District/Sim Valley Unified

School _District (1979) PERB Decision No. 99, the Board exam ned

the enpl oyer's regul ation on use of school mail systens for
reasonabl eness. After concluding that the use of mail systens
was a guaranteed right under the EERA, the Board held that the
enpl oyer regul ati on under section 3543.1(b) should be narrowy
drawn to cover the tine, place, and manner of the activity,
wi t hout inpinging on the content unless it presents a
substantial threat to peaceful school operations.

The District argues that Freeman's re-guest for prior notice
regardi ng placenent of material in the nail boxes does not
regul ate or inpinge on the content of the materials, but
enables himto prevent unauthorized use of the boxes. Freenan,
urges the District, does not reviewthe nmaterials for content
and has never censored nmaterials or prevented teachers from
using the boxes. This sinple rule, applied to all users of the
mai | boxes, and not just |ITA wurges the District, is a
reasonabl e rul e.

The burden of denonstrating reasonabl eness rests with the

enpl oyer. Richnond, supra. On its face, a sinplerequirenent

of notice of intent to use the muail boxes arguably woul d stand
as a rule within the nmeaning of tine, place and manner of an

activity authorized by Richnond. The facts of this case do not
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support the conclusion that prior notice for use was the basis
for the rule.

At the onset, it is noteworthy that prior notice was not
required for use of the Inglewod Unified School District nai
system but only at Inglewod H gh School. This is just the

converse of the situation in R chnond, supra, where the Board

found, as a basis for holding a regulation unreasonabl e, that
materials precluded fromthe mail systens could be placed
directly into the teacher nmil boxes. Such inconsistency
mtigated against any special interest on the part of the
enpl oyer for justification of the rule. Here, neither the
District itself nor the principals in the 18 other schools
within the District, required such prior notice.

Turning to the reasons for the rule, or "practice," as
Freeman styled the requirenent, it is |ikew se concluded that
no basis in fact serves the District's interest in preventing a
substantial threat to peaceful school operations.

Freeman required the prior notice as a matter of "courtesy"
to the principal as custodian of the mail boxes. He required
the prior notice of anyone who was going to use the nail boxes.
Sonetimes he would look at the material but, if he knew the
person, he did not always ask to see the material. The purpose
of the rule was. in his words:

Sone persons m ght be offended by some

things that are placed in the box. They
m ght not want to be involved with it.
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Students mght get hold of materials that

woul d be offensive to parents, because of

the nature of the material, i.e., religious

nat ur e.
Freeman cited an instance where sonmeone placed materials on tax
sheltered annuities into the nail boxes and he had to adnonish
the person regarding their failure to get D strict approval for
pl acenment of the material into the mail boxes.

He wanted prior notice fromthe ITA so he could defend the
action. This neant, he éaid, that "there are nenbers df t he
faculty who are not |ITA nmenbers and who don't want to receive
information from ITA " This neant that they have a right not
to receive the ITA material and he wanted everyone to have
their rights taken care of. Despite these reasons for wanting
prior notice. Freeman then testified that he really only wanted
to know that materials were being placed into the boxes, and
was not really interested in what was in the materials. The
reasons are inherently inconsistent, and standing separately
have no basis for justification of the rule. They are
i nherently inconsistent because, in the firsf pl ace. Freeman
refused to call it a rule, but rather, in his words, "a
practice, nore or less." This suggests less than strict
observance in application and renders the practice suspect, as
it appears to serve to apply at his whimor pleasure.

In the second place. Freeman could not tell if the

materials were offensive to teachers or to children, unless he

were to |look at each docunent. By his own testinony, he often
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did not look at the materials. How could he determne its
potential for offensiveness unless he |ooked at and read the
mat eri al s?

In addition. Freeman's concern about access to "offensive
material" by children could be nore appropriately addressed in
regul ati ons concerning the tine, place, manner, and content of
the materials that woul d provide advance notice to anyone using
the mails. Once again, the absence of a District-w de concern
(by the absence of a District-wide rule on the issue) mtigates
agai nst Freeman's concern and/or practice.

PERB has already addressed the role of the enployer in
j uxtaposition of enployees who m ght choose to refrain from

engagi ng in enployee organi zation activities. In Long Beach

Unified School District (1980) PERB Decision No. 130 PERB

st at ed:

While the district may legitimtely

pronul gate rules to prohibit disruptive
conduct, the EERA does not establish the
public school enployer as the guardian of
the enpl oyees' undisputed right to refrain
fromparticipating in the activities of

enpl oyee organi zation . . . . | n bal anci ng
the right of access of organizations and the
right of individual enployees to participate
or refrain fromparticipating in

organi zational activities, the Board finds
the latter right is adequately protected in
that disinterested enployees are not a
captive audience and may sinply |eave the
nonwor ki ng areas or otherw se ignore the
organi zational activities.

See also San Ranon Valley Unified School District (1982) PERB

Deci sion No. 230. The Long Beach case dealt wth enpl oyee
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organi zations' rights to neet with enployees in nonworking
areas during nonwork time. This case deals with the statutory
right to use mail boxes and parallels the right of access of
enpl oyee organi zations. Enployees desirous of refraining from
the activities of enployee organizations are no nore captive
audi ences in receiving materials in their mail boxes, which upon
receipt they can imediately discard, than a disinterested

enpl oyee in a nonwork area, who is free to | eave when
confronted with hearing information he or she is disinterested
in. It is sinply not Freeman's job to nonitor mail on behalf
of disinterested enpl oyees.

The record is barren of any evidence of a District rule
regarding prior approval of the District for certain kinds of
materials prior to insertion in mail boxes. The record does
show that no other school within the District, nor the District
itself, had a policy of prior notice to the principal regarding
pl acenent of materials into mail boxes. The absence of a
district-wide rule is contrary to Freeman's contention that his
practice of prior notice is reasonable.

The District argues that Freeman required no nore than
notice of the fact that material was going to be placed into
the mail boxes. The facts do not support the argunent. Freenman
explained the rule to protect children from offensive materials
and non-union unit nmenbers fromunion materials. Neither

pur pose could be served without review of the nmaterials to be
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placed in the boxes. In addition. Freeman sanctioned Dillen
twice for failing to neet his practice. The first letter,
dated Cctober 19. criticized Dillen for failing to show
materials to the principal. On Cctober 26 he was given a
letter for placing material into the mail boxes w thout
Freeman's "prior approval." Clearly, Freeman wanted to see
materi al when he wanted to see it. and at his determ nation
woul d grant perm ssion to place materials into the boxes
wi t hout such review

The foregoing reasons offered by the principal, and the
i nconsi stency of application of those reasons, |eaves one with
the feeling that there were no clear standards and procedures,
| eaving the practice to the unfettered discretion of the
principal, a basis itself for holding the practice

unr easonabl e. See Richnond, supra.

The rul e being unreasonable, its inposition is a violation

of the enployee organization's rights under section 3543.5(b),

San Ranon, supra.15 I mposition of the rule may al so

constitute interference within the neaning of section

1517TA also urged that the prior notice rule was
unilaterally adopted in violation of the enployer's obligation
to bargain in good faith. The District filed a notion to file
a supplemental brief on the issue contending that ITA had first
raised the unilateral adoption issue in its reply brief and
that such charge was barred by the statute of limtations as
the rule was announced by Freeman in January of 1984. Because
of the disposition of the rule itself herein, however, it is
unnecessary to address either contention.
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3543.5(a). Richnond, supra, applying the test of Carlsbad

Unified School District (1979) PERB Decision No. 89. Here,

however, no harmto the Association occurred as a result of the
i nposi tion of the rule. As Dillen testified, there was never a
refusal to allow the placenent of material into the nail boxes.
Yet, as discussed below. D llen was reprinmanded for failing to
notify Freeman of the placenent of materials into the
mai | boxes. Clearly, reprimanding an enpl oyee organi zation
representative for undertaking Association rights is harnfu
within the nmeaning of section 3543.5(a). As found above, there
IS no operational necessity for the rule and thus there is
interference under section 3543.5(a).

3. Dillen's lLetters _and Suspensions with Pay

It has been found that the inposition of the prior approval
practice by Freeman was an unlawful violation of the enpl oyee
organi zation's right of access to the mail boxes, and in
addition, interference with enployees' rights to participate in
the activities of enployee organizations. On Cctober 19 Dillen
was given a witten warning adnonishing himfor stuffing the
mai | boxes wi thout first having shown themto Freeman. On
Cct ober 26, 1984. Dillen was suspended, with pay. for failing
to notify Freeman, in advance, of placenent of materials into
the mail boxes. As the inposition of the rule has been found to
be a violation, sanctioning an enpl oyee for nonconpliance nust

al so be a violation. If placenent of the materials into the
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mai | boxes wi thout the approval of the principal was a right of
t he enpl oyee organi zation, then an enpl oyee engaged in that
activity nust also have a simlarly protected right. Hence,
sanctioning Dillen for his protected activity is a violation of
section3543.5(a).1616
The District contends that even if the prior notice
requi rement were not a reasonable rule, the letters should
stand because they were given because of Dillen's
i nsubordination. On both Cctober 19 and Cctober 26. Dillen was
ordered to neet with Freeman and he refused w thout the
presence of a witness. Thus, argues the District. Dillen's

i nsubordi nati on was just ground for the letters.

| TA argues that while it does not raise the Weingarten

rights17 as a direct issue in the case, the D strict took
action against Dillen because he asked for a w tness and that

under the authority of Marin Community College District, such

8 TA nakes no argument, nor requests any remedy, for the
Novenber 2, 1984 suspension of Dillen. Accordingly, no |lega
conclusions are drawn from that incident.

"The Weingarten rights refer to the principal of NLRB v.
J. Weingarten. Inc. (1975) 420 U. S. 251, 88 LRRM 2689, wherein
the Supreme Court upheld NLRB's conclusion that enpl oyees have
a right to a union representative at investigatory neetings
where there is a reasonable expectation of disciplinary
action. PERB has adopted this principle. Mrin Community
College District (1980) PERB Decision No. 145. See al so
Redwoods Community College District (1983) PERB Deci sion
No. 293.
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action is areprisal in violation of section 3543.5(a).®-~

The District's argunent does not have support in the
record. There is no showing that Freeman woul d have call ed
Dillen into his office but for the stuffing of the box
incidents. To prevail in its argunment, the District would have
to show that it would have sanctioned Dillen despite the
absence of the mailbox incidents. In both cases (the
October 19 and 26 events) it was Dillen's failure to notify (or
seek approval from Freeman before stuffing the boxes that
precipitated the call for the neeting. In both cases the
letters were issued because of the failure to give notice to
Freeman prior to inserting materials into the mail boxes and
because Dillen refused to neet with Freeman, w thout a w tness,
to discuss that failure. It is sinply not possible to separate
the two events. In addition, even if it were to be assuned
that Dillen's refusal to neet with Freeman wi thout a w tness
was not protected activity, thus giving rise to reprimand for
"m xed conduct,"” sonme of which is protected and sone of which
is not. there is no showing that the District would have issued
the letters on the failure to neet alone issue. Such "m xed

conduct" cases nust be resolved, in the absence of such

8 The District does not argue that Dillen's re-guest for
a "wtness" was not adequate notice to the enployer triggering
Weingarten rights. Failure to place the enployer on notice of
the desire for representational rights can constitute waiver
t hereof . See Frenont Union High School District (1983) PERB
Deci sion No. 301 and NLRB cases cited therein.
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showi ng, in favor of the charging party. See San_Ysidro Schoo

District (1980) PERB Decision No. 134; Belridge School District

(1980) PERB Deci si on No. 157.

4., The Neustadter Incidents

| TA contends the enployer's conduct is unlaw ul
interference with Neustadter's exercise of her protected rights
in that Freeman required Neustadter to show himall union
materials and that Freeman physically intimdated her when he
screanmed at her for distributing union materials.

In Ro Hondo Community College District (1980) PERB

Deci sion No. 128, PERB fashioned a standard for enployer's
expressions of views on enploynent related matters. Enpl oyers
views that nust be allowed are not wthout |imts, said PERB
"it must necessarily include both favorable and critical speech
regarding a union's position provided the conmunication is not
used as a neans of violating the Act." (Gtation omtted.)
The standard to be applied, said PERB, is that "an enployer's
speech which contains a threat of reprisal or force or promse
of benefit will be perceived as a nmeans of violating the Act
and will, therefore, lose its protection and constitute strong
evi dence of conduct which is prohibited by section 3543.5 of
the EERA."

The District argues that on October 2 Freeman sinply told
Neust adter that he was in charge of the school, which is true,

and that he did not want her telling himhowto run the
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school. Neither statement is unlawful argues the District.
The District finds that the fact that Neustadter stood up to
Freeman and told himthat if they could not resolve the
probl ens that she would take other steps sinply negates any
concl usion that she was intim dated.

Regarding the Cctober 19 event, the District urges that
Freeman was sinply advising Neustadter of the requirenent that
she notify the principal or the adm nistrator that she was on
canpus and that it was not sufficient for her to report to
clerical personnel. The fact that Freeman may have been
yelling at her. argues the District, does not transform|awfu
statenments into unlawful threats. |In addition, argues the
District. Neustadter. a "hardened and experienced"” union
representative who was aware of Freenman's often raised voice,
could not have been deterred by his conduct.

| TA argues, in response to the District's contention that
Neust adter was not intimdated, that under the hol ding of

Clovis Unified School District (1984) PERB Decision No. 389. it

was not required to prove that Neustadter was in fact
i ntim dat ed. In Clovis, the Board cited and relied on NLRB v.
Triangle Publications (3d Cir. 1974) 500 F.2d 597. 598. where

the court stated:

That no one was in fact coerced or
intimdated is of no relevance. The test of
coercion and intimdation is not whether the
m sconduct proves effective. The test is
whet her the m sconduct is such that, under
the circunmstances existing, it may
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reasonably tend to coerce or intimdate
enpl oyees in the exercise of rights
protected under the Act.

In the present case, Neustadter testified that Freeman made
sone "unfriendly remarks" about the union. The Board has rul ed
that a negative attitude toward a union may not. w thout nore,
support a conclusion of unlawful notive. Said the Board
" . we note that an enployer may harbor adverse feelings
toward an enpl oyee organi zation so long as it refrains from
taking action against any enpl oyee because of the exercise of
rights guaranteed by the Educational Enploynment Rel ations

Act." Los Angeles Unified School District (1985) PERB Deci sion

No. 514. | find no substance to Neustadter's testinmony upon
whi ch a conclusion of threat of reprisal or force or prom se of
benefit can be drawn. Coupled with Freeman's statenment of the
rule regarding prior notice for mailbox materials presents no
additional ground for finding a violation. Contrary to ITA s
argunents, there was no required showing of naterials to
Freeman. Neustadter testified only that he stated the rule,
not that he required her to show materials. Nor was there any
testimony on her part about what consequences, if any. there
would be if she failed to show himmaterials. Hence there was
no threat of reprisal

Freeman did not threaten Neustadter for having net with the
teachers nor did he tell her he did not want her to meet with

enpl oyees. Freeman may have nmade sone unfriendly remarks about
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| TA. and he spoke with a loud and authoritative voice to
Neustadter. This is not to condone what nmay have been an
unconfortable situation for Neustadter. By Neustadter's own
testinony, he told her. albeit in a loud voice, that he did not
want her telling himhow to run the school; however, he did not
suggest any formof reprisal for her exercise of rights as
president of the ITA Also by her own testinony, the
intimdation was fromthe proximty and the volunme of Freeman's
voice and not a threat of reprisal. 1In fact, she stood up to
himand told himthat if they could not work things out. she
woul d seek recourse el sewhere. She did go to the District
superintendent to conplain about Freeman's conduct.

Wth regard to the Cctober 19 incident, again Neustadter's
own testinony reveals that Freeman's adnonition to her related
to her failure to notify himor the other adm nistrator of her
intended visit onto the canpus. \Wile Neustadter had told the
secretary and from her unrefuted testinony she was sinply
directed to Dillen's classroom for the delivery of the
materials to him which mtigates against Neustadter's action
of going to the classroom It does not seemunlawful for
Freeman to call her in and recite the rule as it was
enf or ced. *°

What is left is the confrontation between Neustadter and

Freeman where the latter, substantially taller than the other

9 TA nakes no argunent concerning the rule itself.
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spoke in a loud if not scream ng manner at the QOctober 19
meeting regarding her visiting the canmpus w thout seeing him
first and his role as the chief of the school.

Not hing in Neustadter's testinony describing the
Cctober 19, 1984. event suggests a threat of force or reprisa
for her organizational activities. Again, not to condone
Freeman's character of screamng at enpl oyees, the vol une of
his voice cannot produce unlawful conduct. Neustadter has been
an active nenber of ITA for eight years, including two terns as
president, and a nmenber of the negotiating teamas well as its
chai rperson. She is a nenber of several CTA and NEA comm ttees
and has attended nunerous training conferences on
negotiations. As of Cctober 19. 1984. she had had one prior
confrontation with Freeman and was aware of his authoritative
and loud style. She was an experienced negotiator and had
training in negotiation sessions. Freeman was |oud, if not
screaming, in telling Neustadter of the rule regarding prior
notice before visiting the canpus. The |ITA does not contest
the rule. Neustadter, an experienced negotiator and two-term
president was aware of Freeman's loud and authoritative style.
She had net with himbefore. Under these circunstances, | do
not find Freeman's conduct tending to coerce or intimdate
enpl oyees generally, on Neustadter in particular, in the
exercise of rights protected by the EERA. Accordingly, the

charge, insofar as it relates to Neustadter, nust be di sm ssed.
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S RY
In sum it has been found that the District violated its
obligation to bargain in good faith in violation of section
3543.5(c) with concurrent violations of 3543.5(a) and (b) by
unilaterally failing to inplement the agreed-upon bell schedule
for the fall of 1984. Further it has been found that the
District denied the enployee organization's right to access to
teachers' nmail boxes by Freeman's inposition of the prior
approval requirenent in violation of section 3543.5(b). This
is also a violation of section 3543.5(a) by interference in
enpl oyees' right to participate in enployee organization
activities. Finally, it has been found that the District
viol ated section 3543.5(a) by inposing reprisals upon Dillen
for his exercise of protected activity, to wit, placing the ITA
materials into the mail boxes w thout prior approval from
Fr eeman.
REMEDY
Under section 3541.5(c) PERB has the power.
. . . to issue a decision and order
directing an offending party to cease and
desist fromthe unfair practice and to take
such affirmative action, including but not
limted to the reinstatenment of enployees
with or without back pay, as will effectuate
the policies of this chapter.
It has been found that the District violated subsections

3543.5(a). (b) and (c) by unilaterally failing to inplenent the

agreed upon bell schedule in the fall of 1984. It has been
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found that the District violated subsections 3543.5(a) and (b)
by inposing a prior approval for mailbox insertion at the

| ngl ewood Hi gh School. It has been further found that the
District violated subsection 3543.5(a) when it issued nenoranda
to and inposed a suspension with pay on Robert Dillen. on
Cctober 26. 1985. It is appropriate that the District be
ordered to cease and desist from such conduct.

Where an enpl oyer has nmade an unlawful unilateral change, a
remedy requiring the restoration of the status quo is
appropriate to effectuate the policies of EERA because it
restores, to the extent possible, the positions the parties

occupied prior to the unilateral change. R o Hondo Community

College District (1983) PERB Decision No. 292. Corning Union

H gh School District (1984) PERB Decision No. 399, fn. 4.

p. 10. A return to the status quo will not be ordered,
however, where after the unilateral action, the parties have

reached agreenent on the issue. See Delano Union Elenentary

School District (1982) PERB Decision No. 213a. Here, the

evi dence shows that agreenent on the reopener provisions,
including hours and cal endars, were reached in February of
1985. Hence a return to the status quo ante will not be
ordered. It is appropriate, however, to make the enpl oyees
whol e for the unilateral reduction of their duty-free tine.

San Mateo City School District (1984) PERB Decision No. 375a.

Under the authority of Corning, supra, the appropriate remnedy
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may either be to give the enployees so affected corresponding
time off or sinply nonetary conpensation for the extra tine
worked. Here the District elimnated seven m nutes of
duty-free tinme per day. This change was effective fromthe
openi ng day of school in Septenber of 1984 until the terns of
the new agreenent was reached in February of 1985. The
District will be ordered to offer enployees whose duty-free
time was reduced by seven mnutes per day a correspondi ng
amount of tine off and if the parties cannot reach agreenment as
to the manner in which such tine off will be granted or if an
individual is no longer in the District's enploy, then such
enpl oyees will be granted nonetary conpensétion for the
additional tinme worked. Interest at 10 percent will also be

ordered. Antioch Unified School District (1985) PERB Deci sion

No. 515. (Departnent of Transportation (1984) PERB Deci sion

No. 459-S.)
It is further appropriate to order the District to renove
and destroy the Cctober 19 and 26 nenoranda from

Robert Dillen's personnel file. Mrin Community College

District (1980) PERB Decision No. 145.
The | TA seeks attorneys' fees and cost of litigation for

the unfair practice charge. Relying on Fresno Unified School

District (1982) PERB Decision No. 208. |TA argues that the
District's unilateral action leading to the first unfair

practice (LA-CE-1841) and its subsequent failure to inplenent
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the settlenent agreenent constitutes "repeated and fl agrant
viol ations” of the Act. The PERB has held that attorneys fees
shoul d be awarded upon a showing that the defense to an unfair
practice charge is "without arguable nerit." Cunero v. King

Cty Hgh School District Association. CTA/NEA, et al. (1982)

PERB Deci si on No. 197. 167 Cal.App.3d 131 (1985). or if there

was a showing of "frivolous or dilatory litigation" but should

be denied ". . .if the issues are debatable and brought in
good faith.”" Unit Determnation for the State of California
(1980) PERB Decision No. 110c-S. Here the District did not

i npl ement a revised bell schedule pursuant to an agreenent in
settlenent of an earlier unfair practice charge. The refusa
to inplenent the bell schedule was predicated upon the
District's supposition of settlenent of reopener negotiations
whi ch included |onger year and workday issues. \Wiile the
supposition did not alleviate against a finding of unilateral
action in violation of the EERA, it does mtigate against the
absence of arguable merit. The parties were in negotiations in
the sumer and fall of 1984 and there is no evidence to show
that the District's belief of immnent settlenent was w thout
foundation. The District's conduct does not constitute
frivolous or dilatory tactics and presented debatable issues
and was ostensibly brought in good faith. Accordingly, the

request for attorneys fees is denied.
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Finally, it is appropriate that the District should be
required to post a notice incorporating the terns of this Oder
attached as an appendi x hereto. The notice should be
subscri bed by an authorized agent of the I|nglewod Unified
School District indicating that they will conmply with the terns
of this Order. The notice shall not be reduced in size.
Posting of such notice will provide enpl oyeés with an
addi tional statenent that the District has acted in an unl awf ul
manner and is being required to cease and desist from such
activity and take such other renedial steps. It effectuates
the purposes of the EERA that enployees be inforned of the
resolution of this controversy and the nmailing and posting of
such notice will announce the District's readiness to conply

with the ordered renedy. (Placerville Union H gh School

District (9/18/78) PERB Decision No. 69; Pandol & Sons v. ALRB
& UFW (11979) 98 Cal . App.3d 580, 587; NLRB v. Express Publishing

Co. (1941) 312 U.S. [8 LRRM415].)
PROPOSED_ORDER

Upon the foregoing Findings of Fact and Concl usions of Law
and the entire record in the matter, and pursuant to section
3541.5(c) of the Educational Enploynent Relations Act, it is
hereby ordered that the Inglewbod Unified School District, its
Board of Trustees, Superintendent and its agents shall:

A CEASE AND DESI ST FROM

1. Unilaterally altering the high school teachers’

duty-free time without providing notice and a reasonable
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opportunity to negotiate to the Inglewod Teachers Associ ati on.
CTA/ NEA.

2. Denying to the Inglewod Teachers Associ ation,
CTA/ NEA rights guaranteed by the Educational Enploynent
Rel ati ons Act, including the right to represent its nenbers by
requiring prior approval for use of Inglewood H gh Schoo
t eachers' mail boxes.

3. Retaliating against or interfering with enpl oyees
in the exercise of rights guaranteed by the Educati onal
Enpl oynent Rel ations Act, including the right to be represented
by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVMATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. G ant to each of the enployees harned by the
refusal to inplenment the agreed-upon bell schedul e the anmpunt
of paid tinme off which corresponds to the anmount of tinme worked
as a result of the reduction of the duty-free period. Should
the parties fail to reach a satisfactory accord as to the
manner in which such tinme off will be granted or if an
individual is no longer in the District's enploy, then such
enpl oyees will be granted nonetary conpensati on conmensurate
with the additional time worked. Any nonetary paynent shal
include interest at the rate of ten (10) percent per annum

2. Renove and destroy the Cctober 19 and 26, 1984,

Freeman nmenoranda from Robert Dillen's personnel file.
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3. Wthin ten (10) workdays of service of a fina
decision in this matter, post at all school sites and all other
wor k | ocations where notices to certificated enpl oyees are
customarily placed, copies of the notice attached hereto as an
appendi x. The notice nust be signed by an authorized agent of
the District indicating that the District will conply with the
terms of this order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that this notice is not reduced in
size, altered, defaced or covered by any material.

4. Upon issuance of a final decision, make witten
notification of the actions taken to conply with the order to
the Los Angel es Regional Director of the Public Enploynent
Rel ations Board in accordance with his instructions.

I T IS FURTHER ORDERED all other portions of the unfair
practice charge and conplaint are DI SM SSED.

Pursuant to California Adm nistrative Code, title 8.
part 111. section 32305, this Proposed Decision and O der shal
beconme final on Novenber 26. 1985. unless a party files a
timely statenent of exceptions. 1In accordance with the rules,
the statement of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8.
part 111. section 32300. Such statenment of exceptions and

supporting brief nmust be actually received by the Public
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Enpl oynent Rel ations Board itself at the headquarters office in
Sacranmento before the close of business (5:00 p.m) on

Novenber 26, 1985. or sent by telegraph or certified United
States mail, postmarked not |ater than the last day for filing
in order to be tinely filed. See California Adm nistrative
Code, title 8. part Ill. section 32135. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall be filed wth the Board itself. See California

Adm ni strative Code, title 8. part Ill. section 32300 and 32305.,

Dat ed: November 6, 1985

“ " Admip/Adnmini straLa Judge
—sGary M Gal |
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