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DECI S| ON

CRAI B, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
respondent, Placentia Unified School District (District), to
the attached proposed decision of an adm nistrative |aw judge
(ALJ). The ALJ found that the District violated sections
3543.5(a), (b) and (c) of the Educational Enploynent Rel ations
Act (EEIR’A)1 by refusing to negotiate the effects of |ayoffs

and decisions to reduce assignments in 1982.

lThe EERA is codified at CGovernnent Code section 3540, et
seq,



W find the ALJ's findings of fact and conclusions of |aw
to be free of prejudicial error and adopt them as our own,
consistent with the discussion below W wite separately to
nore fully address the District's waiver defense with regard to
| ayof f effects, to coment briefly on the District's obligation
to bargain the reductions in hours and to make clarifying
changes in the proposed order.

DI SCUSSI ON

After learning of proposed layoffs and reductions in hours
in 1982, the charging party, California School Enployees
Association and its Placentia Chapter #293 (CSEA), requested
that the District bargain over the reductions in hours and
various effects of layoff. The effects of layoff listed in
CSEA' s proposal primarily concerned severance pay, continuation
of health and wel fare benefits, and reinstatenent of forner
salary and benefits |evels upon reenmploynment. Wth the
exception of one provision concerning voluntary denotions,
whi ch was w t hdrawn because the parties' then current contract

(1980-1983) clearly covered that subject, none of the effects

sought to be negotiated were expressly covered by the
. 2 .
contract's layoff article. The 1980-1983 contract did not

contain a "zipper clause,” nor any other provision that could

CSEA' s 1982 proposal on layoff effects is sumarized at
pp. 12-14 of the attached proposed deci sion



be construed as an express waiver of the right to bargain

subj ects not covered by the contract. Addi tionally, there

was no evidence that the specific itens in the 1982 proposal
were di scussed by the parties during their 1980 contract
negotiations. In fact, while there was substantial testinony
concerning the provision on notice of layoffs, there was little
evi dence presented concerning other aspects of the |ayoff
article.

The District argues that its duty to bargain was satisfied
by inclusion of the layoff article in the contract, and that
CSEA t hereby waived any right to bargain further on |ayoff
effects. The Board has adopted the standard for waiver used by
the National Labor Relations Board (NLRB), which requires that

a waiver of statutory rights be "clear and unm stakable."

3The 1980-1983 contract did contain the follow ng
managenent rights clause:

It is understood and agreed that the
District has all the customary and usua
rights, powers, functions and authority to
di scharge its obligations. Al of the
rights, powers, or authority which the
District had prior to the execution of this
Agreenment are retained except as those
rights, powers, and functions or authority
which are specifically abridged or nodified
by this Agreenent.

This provision can reasonably be interpreted to allow the
District, for the termof the contract, to adhere to any
existing policies or practices not nodified by the contract,
wi thout obligation to bargain. The District did have a
pre-existing layoff policy, but it too was silent as to the
specific layoff effects sought to be negotiated by CSEA in 1982.



Further, a union waives its right to bargain a subject only if
the subject was "fully discussed” or "consciously explored" and
the union "consciously yielded" its interest in the matter.

Los Angeles Community_College _District (1982) PERB Deci sion

No. 252.
Wai ver is nost readily apparent where the specific subject
is covered by the express terns of an existing collective

bar gai ning agreenent. See, e.g., Solano County Community

College District (1982) PERB Decision No. 219. Wiver is also

found from evidence of negotiating history reflecting a
consci ous abandonnent of the right to bargain over a particular

subject. See, e.g. Palo Verde Unified School District (1983)

PERB Deci sion No. 321; St. Mary's Hospital. (1982) 260 NLRB

1237 [109 LRRM 1343]. -A "zipper clause" mght also be the
basis for finding a waiver.* While a "zipper clause" does

not allow an enployer to make unilateral changes in terns and
conditions of enploynment, it may provide the privilege of

mai ntai ning existing policies for the termof the contract. In
t he absence of sone formof waiver, the duty to bargain

continues during the termof a collective agreenent.

4" Zi pper clauses" typically state that there shall be no
further duty to bargain negotiable subjects during the term of
contract. Sonetines the clause is expressly limted to
subj ects actually discussed during negotiations and sonetines
purports to cover even subjects not in the contenplation of
either party at the tinme of negotiations. Undoubtedly, zipper
cl auses arose as a neans of avoiding the type of dispute
i nvol ved herein.



h n_Franci ni fi hool Distri (1983) PERB
Deci sion No. 343; NLRB v. Jacobs Manufacturing Co. 196 F.2d.680
(2d Cir. 1952) (30 LRRM 2098).

In the present case, there is no express contractual
| anguage, bargai ni ng history5 or zipper clause on which to
base a finding of waiver. The District neverthel ess argues
that the negotiation of sone |ayoff effects into the contract
itself constitutes a waiver of the right to bargain other types
of effects. W can find no authority for the proposition that
negoti ation over a broad subject such as layoffs jtself
constitutes waiver as to particular aspects of the subject that
nei ther were discussed nor covered by the eventually agreed

upon contract |anguage.

3The District's chief negotiator, Larry Clem testified
that the District's position in negotiations was that either
there would be a layoff article or there would be negotiations
each tine a layoff arose. CSEA's chief negotiator,
Liz Stephens, testified that she and O em understood that the
| ayoff article covered primarily procedures for |ayoff and that
the parties would neet to discuss layoff effects should the
need arise. The ALJ did not expressly credit either witness's
testi nony over the other, nor do we. W find that the
testi nony nost reasonably reveals a m sunderstanding at the
bargai ning table over the negotiation of |ayoff effects not
covered by the contract. At nost, the testinony is
inconclusive as to the parties' intent in negotiating the
| ayoff article which appeared in the contract. As a waiver of
bargai ning rights nust be "clear and unm stakable," such
testinony provides little support for the District's position.



In all prior decisions of this Board, and in applicable

NLRB precedent, there has been sonme further evidence of waiver

not present in the case herein. © See, e.g., Solano County

Community _College District, supra, (union sought to negotiate

| ayoff effects clearly covered by the parties' contract),

South San Francisco Unified School District, supra (contract

contained a zipper clause, an "effect of agreement” clause
whi ch stated that, in the absence of contract provisions,

Per sonnel Comm ssion policies would apply, and there was

evi dence that in negotiations the union consciously abandoned
efforts to nodify the Personnel Comm ssion policies), Placer

Hills Union School District (1982) PERB Decision No. 262

(established past practice allowed the District unfettered
di scretion to lay off CETA workers when their funding ran out),

St. Mary's Hospital, supra (evidence showed that dental plan

®Despite our dissenting colleague's protestation that our
decision is inconsistent with both federal precedent and prior
PERB deci sions, the cases he relies on nerely stand for the
proposition that a party has no md-termobligation to
renegotiate subject matters specifically covered by a
col l ective agreement. As explained above, that is not the
factual situation we face in the instant case. None of the
decisions cited rely solely on the "conprehensive" nature of a
contractual provision which does not specifically cover the
matters at issue; thus, they are not inconsistent with the
result we reach in the instant case.

By our decision in this case we do not foreclose the
possibility that a contract provision could be so
all -enconpassing as to inpliedly include non-specified terns.
Because we do not find the provision at issue here to be of
such character, we leave this issue for another day.



was di scussed and abandoned in circunstances reflecting a

trade-of f for other provisions), Nevada Cenent Co. (1970) 181

NLRB 738 [74 LRRM 1013] (itens union sought to negotiate were
clearly covered by the contract). Qur prior decision in

M. Diablo Unified School District (1983) PERB Deci sion

No. 373, where the union sought m d-termnegotiations on
various |layoff effects, supports our approach in the present
case. Wiile there was no layoff article per se, the District
claimed that various provisions of the parties' contract did
cover the matters at issue. The Board anal yzed each specific
bar gai ni ng proposal separately, finding those expressly covered
by the contract non-negotiable but finding those on which the
contract was silent negotiable.

In finding no waiver on the facts of this case, we note
that not only nust a waiver be "clear and unm stakabl e" but
wai ver is also an affirmative defense, therefore, the party
asserting it (in this case, the District) bears the burden of

proof. Myrgan H Il Unified School District (1985) PERB

‘I'n its exceptions, the District clains that the proposed
decision in the instant case is inconsistent wwth a PERB ALJ' s
decision in Pacific Goye Unified School District (1982) PERB
Deci sion No. HO U142 [6 PERC 13135]. While ALJ decisions are
not precedential unless expressly adopted by the Board itself
(PERB Regul ation 32215, codified at California Adm nistrative
Code, title 8), nevertheless, _Pacific Grove is not inconsistent
with the result in the instant case. |In Pacific Grove, the ALJ
expressly relied on contract |anguage which generally covered
the subject of layoff effects in conbination with a strong
zi pper cl ause.




Deci sion No. 554, California Evidence Code section 500,
Trujillo v. Los Angeles (1969) 276 Cal.App.2d 333 [81 Cal.
Rptr. 146], _Insurance Workers' lInternational Union. AFL-CIO

(1980) NLRB Gen. Coun. Ad. Menp No. 5-CB-3391 [106 LRRM 1469].
Thus, not only nust waiver be clearly established, but any
doubts nust be resolved against the party asserting waiver.
VWiile the inclusion in a contract of a layoff article covering
sone effects permts the inference that the subject was
exhausted in negotiations, the "clear and unm st akabl e"
standard requires that the evidence of waiver be conclusive.

In this case, it is not."

8Acknow edging that the evidence failed to reflect a
nmut ual understanding that the subject of layoff effects was
exhausted in negotiations, our dissenting coll eague
neverthel ess would resolve this uncertainty in favor of the
District. He does this by reframng the issue so as not to
i nvol ve any wai ver analysis, thus elimnating the District's
burden of proof. He begins by asserting that the District
satisfied its obligation to bargain by agreeing to a
conprehensive layoff article. He then concludes that CSEA has
the burden to show that sone residual duty to bargain
remai ned. Since the evidence of exhaustion of the subject in
negotiations is inconclusive, he reasons that the uncertainty
nmust be resolved against CSEA. This attenpt to stand waiver
analysis "on its head" is clever, but patently fallacious.

The essential disagreenent we have with our colleague is
whet her or not the contract sufficiently covers the matter at
issue so as to waive any right to further negotiations during
the termof the contract. |In other words, does the contract
| anguage itself (or other evidence) act to suspend the duty to
bargain? |If so, the District had no further obligation to
negotiate; if not, there was such an obligation. Thus, while
the issue can be franed as whether bargaining obligations were
fulfilled, it is the presence or absence of waiver that
ultimately decides the issue. In this instance, the existence



On the issue of reduction in hours, we agree that the
District did not satisfy its duty to negotiate the decision and
effects. In its initial proposal, CSEA proposed |anguage
identical to that in Education Code section 45101(g), to wt,

Layoff for lack of funds or |ack of work

i ncl udes any reduction in hours of

enpl oynent or assignnent to a class or grade
lower than that in which the enpl oyee has
per manence, voluntarily consented to by the
enpl oyee, in order to avoid interruption of
enpl oynent by |ayoff.

Consistent with its position on CSEA' s other proposals, the
District refused to include Education Code |anguage in the

contract. The District took the position that since a

of waiver, and the duty to bargain are nerely "two sides of the
sanme coin" and cannot legitimately be viewed as separate

i ssues. Therefore, our application of waiver analysis is
appropri ate.

Further, even if our colleague's framng of the issue was
correct, his reasoning contains a fatal flaw. W agree that,
at the tinme of contract negotiations, the District fulfilled
its then existing duty to bargain, which was triggered by the
subm ssion of proposals on layoff effects. However, here the
issue is whether or not a further duty to bargain was triggered
by a later request to negotiate over effects not specifically
covered by the contract. By failing to differentiate between
these two triggering events, our colleague begins with the
false premse that the District had already fulfilled its duty
to bargain. In so doing, his reasoning becones circular, as
his prem se and conclusion are essentially the same. In
deci ding whether the District had a md-termduty to bargain,
our colleague begins by assumng that the duty to bargain had
al ready been fulfilled. He would find a further duty to
bargain not as a matter of law, but only if the District had
expressly agreed to negotiate further. This analysis fails to
recogni ze that the duty to bargain is not necessarily
extingui shed or suspended upon the signing of a contract
(dependi ng upon the content of the contract) and may be
conti nui ng.




reduction in hours was defined as a layoff under the Code,

| anguage in the contract was not necessary. |In addition, the
District's Classified Personnel Reduction Policy also included
a provision defining layoff to include a reduction in hours.
CSEA dropped that portion of its proposal. Thus, the contract
is silent as to reductions in hours. The District clains the
part'i es understood that the Education Code section 45101(Q)
definition of "layoff" (which includes voluntary reductions in
lieu of layoff) would be used. CSEA clains that the contracted
| ayoff article was not intended to include reduction of hours.
W find the evidence insufficient to conclude that the parties
consciously and fully explored the issue and intended the

| ayoff article to cover reductions in hours. 1In view of the
managenent rights clause noted above, the District could
follow, to the extent applicable, and wi thout obligation to

bargain, the personnel policy with regard to the inplenentation

of reductions. However, the policy does not grant the District
the right to unilaterally decide to reduce hours. Thus, as the
ALJ concluded, the District had a duty to negotiate the

deci sion to reduce assignnments. Pittsburg Unified School

District (1983) PERB Decision No. 318.

Furthernore, both the Education Code and CSEA' s proposal
refer to reductions in hours "voluntarily consented to by the

enpl oyee.” There is no evidence that the reduction in hours in

10



this case was voluntarily consented to by the enployees.®?

The District also excepts to the absence of any express
provision in the proposed order for the offset of wages earned
t hrough other enployment. While the order can reasonably be
read to inpliedly account for such an offset, we find it
prudent to clarify the order. W shall also nodify the order
to expressly account for the effect of subsequent agreenents
between the parties upon the restoration of the status quo ante
and upon nmonetary liability. Additionally, with regard to the
failure to negotiate |layoff effects, we shall provide for a
[imted back pay renedy in an effort to approxinmte the
parties' bargaining positions had there been no violation.

Sol ano County Community College District, supra;, Transnarine

Navi gation Corporation (1968) 170 NLRB 389

[67 LRRM 1419].
ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to Governnent

Code section 3541.5(c), it is hereby ORDERED that the Pl acentia

We pass no opinion on the authority of school enployers
to reduce hours wi thout the consent of affected enpl oyees,
since the parties have not raised this as an issue in the
case. See, California_School Enployees Association v. Pasadena
Unified School District (1977) 71 Cal.App.3d 318; 58
Ops. Atty. Gen. 357 (1975). See also Education Code section
35160.

11



Uni fied School, its governing Board and its representatives
shal I :
A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in
good faith with the exclusive representative of its classified
enpl oyees by taking unilateral action on matters within the
scope of representation, as defined in section 3543. 2,
specifically, the inpact of layoffs and the decision to reduce
the hours of work of enployees.

2. Denying the California School Enployees
Association and its Placentia Chapter #293 their right to
represent unit nenbers by failing and refusing to neet and
negoti ate about matters within the scope of representation.

3. Interfering with enpl oyees' right to select an
excl usive representative to neet and confer with the enployer
on their behalf by unilaterally changing matters within the
scope of representation without first providing the exclusive
representative with notice and the opportunity to neet and
confer.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EE?FCTUATE THE PURPOSES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS

1. Upon request of the Association, rescind the
decision to reduce the hours of work of the teachers' aides and
the account clerk effectuated in June and Septenber 1982. The

t hree enpl oyees whose hours were reduced shall be nade whol e

12



for any loss of economc benefits suffered as a result of the
District's reduction in hours, with interest at the rate of
7 percent per annumuntil: (1) the date the parties reach
agreenent; (2) conpletion of the statutory inpasse procedures;
(3) the failure of CSEA to request bargaining within 10 days
followng the date this Decision is no |onger subject to
reconsi deration; or (4) the subsequent failure of CSEA to
bargain in good faith. However, if subsequent to the
District's unlawmful action the parties have, on their own
initiative, reached agreenent or negotiated through the
conpl etion of statutory inpasse procedures concerning
reductions in hours, then nonetary liability shall term nate at
that time and the status quo ante shall not be restored.

2. Begi nning 10 days after this Decision is no
| onger subject to reconsideration, pay the enployees who were
laid off in June and Septenber 1982 their salary and benefits
at the rate being paid prior to their layoff until: (1) the
date the District bargains to agreenment with CSEA regarding the
impact of its decision to lay off the concerned enpl oyees; or
(2) the date the District and CSEA bargain to a bona fide
i npasse; or (3) the failure of CSEA to request bargaining
within 10 days after this Decision is no |longer subject to
reconsi deration or to commence negotiations wthin 5 working
days of the District's notice of its desire to bargain; or (4)

t he subsequent failure of CSEA to bargain in good faith.

13



However, in no event shall the sumpaid to these enpl oyees
exceed the anmount they would have earned in wages and benefits
fromthe date of their layoff in either June or Septenber 1982
to the tine they secured or refused equival ent enpl oynment
el sewhere, provided, however, that in no event shall they be
paid |less than they would have earned for a two-week period at
their normal rate of pay and benefits when last in the
District's enploy. The District shall be entitled to offset
from any anmounts owed pursuant to this Oder the value of wages
and benefits secured from alternative enpl oynment during the
period of liability.

3. Wthin thirty-five (35) days followi ng the date
this Decision is no longer subject to reconsideration, post
copi es signed by an authorized agent of the District, of the
Noti ce To Enpl oyees attached as an Appendi x hereto, for at
| east 30 consecutive workdays at its headquarters office and in
conspi cuous places at the |ocations where notices to classified
enpl oyees are custonarily posted. It nust not be reduced in
size and reasonabl e steps should be taken to see that it is not
defaced, altered or covered by any material;

4. Witten notification of the actions taken to
conply with this Oder shall be made to the Los Angel es
Regi onal Director of the Public Enploynent Relations Board in

accordance with his instructions.

14



This Order shall be effective imedi ately upon service

of a true copy thereof upon the Placentia Unified School

District.

Menber Burt joined in this Decision. Mnber Porter's
concurrence and di ssent begins on page 16.

15



Porter, Menber, concurring and dissenting: | concur in t hat
portion of the majority opinion that finds that the District did
not satisfy its duty to negotiate the decision and effects of the
reduction in hours. However, | do not agree that the District was
.obligated to engage in additional negotiations on the subject of
the effects of its decision to lay off the classified enpl oyees.
| reach that conclusion based on the record in this case, prior
Board precedent, and the underlying purposes of the EERA

Both parties to this dispute agree that, during the course
of the negotiations of the collective bargaining agreenent, CSEA
proposed, and the parties negotiated, contract |anguage on the
subject of effects of layoff. They both agree, and the contract
denonstrates, that an agreenent was reached on this subject
matter, and conprehensive provisions were included in the contract

that covered the effects of layoff.l They disagree on whether

lrhe layoff article in the negotiated agreement enconpasses
the followng topics: notice to the enployee, including the
timng, content, and manner of service; notice to the Associ ation;
order of l|ayoff; definition of "length of service"; bunping
rights; voluntary denotions or transfers; priority right of
retention over short-term enpl oyees; acceptance of substitute or
short-term enpl oynent by the enployee on layoff status; refusa
of short-term enpl oynent; procedures for layoff, including the
order of layoff, establishnment of a reenploynent |ist, order of
layoff in the event of equal seniority; reenploynent rights,
i ncluding duration of such rights,” order of reenploynent, priority
of reenploynent over other hires, pronotional opportunities,
reenpl oynent rights of enpl oyees who take voluntary denotions or
reduction in assigned tine; early retirenent in lieu of |ayoff;
mai nt enance of a seniority roster; notification of reenploynent
opportunities; manner of enployee acceptance or rejection of
reenpl oynent offers and continued reenploynent rights if offer
rejected; right to be reenployed in the highest rated job
classification; and rights of an enployee who is inproperly laid
of f.

16



their intent was to forecl ose subsequent negotiations on this
subject matter at the tine a layoff was inplenented.

The District insists that it took an adamant position at the
table that it would not agree to put the layoff provision into
the contract if it was going to be obligated to renegotiate the
subject at the tine of a layoff. However, since the union took
the position that it would not, as a matter of policy, agree to a
zi pper clause, no such clause was included. Instead, the parties
agreed to the managenent rights provision that reserved to the
District all the "custonmary and usual rights, powers, functions
and authority to discharge its obligations.” The District also

retained "all of the rights, powers, or authority which the
District had prior to the execution of this Agreenent

except as those rights, powers, and functions or authority which
are specifically abridged or nodified by this Agreenent." The
District understood this to give it the sane rights as would a
zi pper clause or a waiver provision.

CSEA, on the other hand, clains it took the position that
what it proposed and negotiated did not constitute a waiver as
to specific effects not negotiated at the tinme, inasnuch as its
original proposal was primarily "procedural"” effects, while the
proposal at the tinme of the layoff concerned nore substantive
effects, such as severance pay, etc. It is not clear that CSEA
made this position known at the table, in light of the District's

statenent that it would not put the article in the contract at

all if it was still obligated to negotiate further effects.

17



Neither the ALJ nor the majority resolved this conflict in
the record, instead deciding that there was no nutua
under standi ng and, therefore, the District, having the burden of
establishing waiver, did not neet its burden. | disagree with
this analysis of the issue. The contract on its face establishes
that the parties negotiated a conprehensive, albeit not
all-inclusive, article on the effects of layoff. In light of
this, the District did satisfy its obligation to negotiate the
effects of the layoff, unless the parties specifically agreed
that further negotiations would occur. The burden of
establishing such an agreenent would fall on CSEA as the charging
party asserting that the D strict had sone further obligation to
negotiate. Since the mgjority would find no neeting of the m nds
on the question of whether further negotiations would be required
at the tine of a layoff, CSEA has failed to carry its burden of

proving that it reserved sone residual right to negotiate.

Until today, a party that negotiated a subject to agreenent
and agreed to place that subject in the collective bargaining
agreenent had no further obligation to renegotiate the subject
matter for the duration of the agreenent, absent sone agreenent
or understanding to do so. Cearly, this does not authorize an
enpl oyer to nake sone kind of change in its policy or to act
inconsistently with the terns of the contract. Further, this
does not allowlan enpl oyer to develop a new policy on a
negoti abl e subject wthout negotiating. It also does not allow

a party to refuse to negotiate a subject not covered by the

18



agreenent or the negotiations in the absence of a zipper clause:
However, the majority wites new |law by requiring an enployer to
go back to the table in the mddle of a contract and negoti ate
addi tional provisions into the agreenent because those specific
proposals were not addressed at the tinme the subject was fully
negoti ated and because the parties did not put a zipper clause
into the contract, whenever the "triggering event" of a union
request to negotiate occurs. This conclusion flies in the face
of the goal of peaceful l|abor relations that ideally results
from a stable bargaining relationship enjoyed during the term of
an agreenent derived from good faith negotiations. It is

i nconsi stent with PERB precedent and unsupported by federa

| abor deci si ons.

Past Board decisions have found that a district that has
negoti ated a subject, and agreed to include those provisions in
the agreement, has no further obligation to renegotiate that
subject during the termof the agreenment. Further, these
decisions do not rely on the existence of a zipper clause to
reach such a finding.

First, the Board has specifically rejected the argunent that
"procedures” and "effects" of layoff are sonehow distinct. In

Conejo Valley Unified School District (1984) PERB Deci sion

No. 376, at p. 8, footnote 2, the Board stated:

. . . we reject CSEA s claimon exceptions
that |ayoff procedures are sonething
separate and distinct from |ayoff effects.
PERB has devel oped the notion of a broad
negoti able area we have generally referred
to as "inplenentation and effects of |ayoff”

19



or, nore briefly, "layoff effects.” By
these terns we have neant to signify a
grouping of all subjects wthin the scope of
representation which may appropriately be
negotiated in connection with a manageria
decision to lay off. Layoff procedures (or
"inpl enentation"” issues) have been treated
as being wwthin the broad area of "effects
bargaining.” See, e.g., South San Franci sco
Unified School District (972Zr83) PERB
Deciston NoO. 343. AS we said in M. D ablo
Unified School District (12/30/83y—PERB——

DecisiomNoT 373"

W do not wish to inply that
"inplenmentation of |ayoff" is a
separate subject of bargaining from
"effects of layoff;" rather, the
former is, broadly speaking, a
sub-category of the latter.

Board decisions have also firnmy established that, once the
parties agree to a conprehensive layoff policy in the contract,
the district is under no obligation to renegotiate the subject

when it inplenments a layoff. For exanple, in Kern Community

College District (1983) PERB Decision No. 337, the Board stated,

at p. 13:

O course, where a public school enployer
and an excl usive representative have agreed
in advance on a conprehensive policy to be
implenmented in the event of a |ayoff
decision, the parties are not obligated to
renegoti ate those matters each tinme the
District announces a decision to lay off.
This is so even where such agreenent is
inferred froman existing, established or
past practice. See Placer Hills Union

School District (11/3078Z2) PERB Deci Si on

NO. Zb/Z.

Simlarly, in San Mateo Gty School D strict (1984) PERB

Deci sion No. 383, the Board addressed the issue of the district's

obligation to negotiate a layoff article during the course of

20



the contract negotiations. The Board characterized the union's
proposals as addressing issues related to the inplenentation of
| ayoffs, including the circunstances, timng and notice of

| ayoffs, seniority, options in lieu of layoff, bunping and
reenpl oynent rights, and voluntary denotions or reductions in
hours. The Board also reiterated its rule that, in addition to
the inpact on enployees laid off, a layoff "may concurrently

i npact upon those enpl oyees who remain,"” citing Newran- Crows

Landi ng Unified School D strict (1982) PERB Decision No. 223.

The Board stated, at pp. 21-22:

In M. Diablo [Decision No. 373], we also
found that, where the parties had al ready
negotiated and Included 1n their collective
bargarning agreenent provisrons covering
layol T eftects, the Assocliation walved Its
right to renégbtiate the Tssue when a Tayoff
was announced. M. Drabl 0, supra, pp. 406,
62.

In the instant case, CSEA properly sought to
negotiate the effects of |ayoff "before the
fact, when such dial ogue can potentially be
of the greatest value."” Newark, supra, p. 6
Negotiations at such tinme not only avoid the
heated enotions and crisis atnosphere
engendered by inpending |ayoffs, they also
avoid the statutory time constraints which
ari se once the decision to lay off has been
firmy made. |Indeed, successful negotiations
over the effects of layoff during regular
contract negotiations avoid any danger of
the concern alluded to by the District, that
its ability to lay off would be conprom sed
by requiring it to negotiate through inpasse
on layoff effects. For these reasons,

negoti ations over the effects of |ayoff
during normal contract negotiations serve a
salutory purpose and are viewed favorably by
t he Boar d. (Enmphasi s added.)
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Further, in Solano County Community College District (1982)

PERB Decision No. 219, the Board found that the district did not
violate the Act when it inplenented a layoff in a manner
consistent with the terns of the collective bargaining agreenent,
and found that no further negotiations were required. The Board
stated, at pp. 7-8:

The layoff was carried out in accord with
the relevant provisions of the collective
bar gai ni ng agreenent which the parties had
negoti ated and was therefore |awful under
the Act. The Board determ ned in Heal dsbur
Uni on Hi gh School District (6/19/80) PERB
Decision No. 132, that the decision to
initiate a layoff is wthin the nmanageria
prerogative of a district and that bilateral
negotiations are required as to the effects
and inplenentation of the district's
oper ati onal deci sion.

The evi dence discloses that the District and
the Association did neet and negotiate
concerning the effects and inplenentation of
the layoff decision. They did reach
agreenment through bilateral negotiations
concerning the procedure for layoffs. In
fact, on June 15, 1978, they nodified
Article XIX of their agreenent to reflect
the results of their contract reopener

di scussi on concerning these additiona

| ayoff procedures. The decision to institute
a layoff was within the D strict's manageria
rights. Their legal obligation to discuss
the effects and inplenentation of that

deci sion was the subject of these reopener

di scussi ons between the parties.

In Newark Unified School District, Board of Education (1982)

PERB Deci sion No. 225, the Board stated, at p. 5:

Thus, while an enployer is free to determ ne
that a layoff is required, it may not, in

t he absence of agreenent or the conpletion
of negotiations, unilaterally 1nplenent
in-scope effects that are inconsistent with
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existing | aws, contract provisions, policies,
or established practices. (Enmphasi s added.)

In South San Francisco Unified School District (1983) PERB

Decision No. 343, the district was not required to negotiate the
effects of a layoff, since the contract between the parties
contai ned a managenent rights clause that provided that the
contract would prevail over the district's existing practices,
procedures and personnel comm ssion rules, and that, in the
absence of contract provisions, such policies were discretionary
with the district. The contract also contained a zipper clause.
The Board found that the district had no duty to negotiate the
layoff or its effects, since the parties had already negoti ated
| ayoffs and, thus, the district had the right to lay off in a
manner consistent with the contract and the personnel conmm ssion
rules. Further, the union contractually agreed that the

provi sions of the personnel comm ssion rules would be the
controlling procedures for the term of the agreenent.
Consequently, it was not entitled to a second opportunity to
negotiate the subject when the district decided to lay off

enpl oyees. Wile the Board found that the zipper clause also

evi denced a waiver, the decision does not primarily rely on that
for its concl usion.
Federal law |ikew se does not support the majority opinion.

First, section 8(d) of the National Labor Relations Act (29
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U S.C. A section 158(d)) specifically allows a party to refuse
to negotiate over a subject included in the contract during the
term of the agreenent. Second, the case cited in the majority

opi nion, NLRB v. Jacobs Mg. Co. (2d G r. 1952) 196 F.2d 680 [30

LRRM 2098], does not stand for the proposition that, "[i]n t he
absence of sonme form of waiver, the duty to bargain continues
during the termof a collective agreenent.” (Majority opinion,
at pp. 4-5.) Indeed, in the context of negotiations pursuant to
a contractual reopener, the court was asked to determ ne whet her
an enployer had an obligation to negotiate as to "subjects which
were neither discussed nor enbodied in any of the terns and
conditions of the contract.” (30 LRRMat 2100). The court
specifically did not pass on the NLRB's hol ding bel ow that the
enpl oyer has no duty to negotiate a subject that was discussed
during the contract negotiations, but not included in the
agreenent, where the reopener |anguage did not include that
topic. The board had relied on section 8(d) to find that the
enpl oyer did not have an obligation to bargain that subject

during the term of the contract:

’Section 8(d) provides, in part, that the duty to bargain
coll ectively:

shall not be construed as requiring
either party to discuss or agree to any
nodi fication of the terns and conditions
contained in a contract for a fixed period,
if such nodification is to becone effective
before such ternms and conditions can be
reopened under the provisions of the
contract.
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Further, in Mead Corporation v. NLRB (11th Cir. 1983) 697

F.2d .1013 [112 LRRM 2797, 2802], the court stated:

Thus section 8(d) of the Act relieves the
parties of the duty during the termof a

| abor agreenent to bargain over subjects
that are specifically included in the terns
and conditions of the contract. NL Indus.,
Inc. v. NLRB (8th Cir. 1976) 536 F.Zd /36,
787 [92 [RRM 2937]; NLRB v. Jacobs Mg. Co.,
196 F.2d 680, 684 [3U0 CRRM 20938T.

In the present case, the parties negotiated the inplenentation
and effects of layoff during the course of their regular
negoti ations. The fact that there may have been other possible
proposals or effects they did not negotiate does not give CSEA
the right to tie up the layoff by demanding to renegotiate the
| ayoff article to add to those effects already included in the
contract. Such a conclusion would encourage an enpl oyer to
refuse to negotiate a layoff article into the contract, know ng
that it had to turn around and negotiate the subject again before
it could proceed to inplenent a layoff. This would contradict
the expressed policy of encouraging the parties to resolve such
issues prior to the time at which a layoff is immnent. Further,
the absence of a zipper clause in this case does not conpel a
di fferent conclusion. Were, as here, the parties have included
a conprehensive layoff article in their agreenent, the District
has satisfied its obligation to negotiate the effects of the

| ayoff. For that reason, | dissent.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY NOTI CE OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-1602,
California School Enployees Association_and Its Pl acentja
Chapter #293 v. Placentia Unified School District, it has been
found that the Placentia Unified School D strict violated
California Governnment Code section 3543.5(a), (b), and (c) by
refusing to bargain regarding the inpact of layoffs and the
decision to reduce the hours of work of enployees in June and
Sept enber of 1982.

As a result of this conduct we have been ordered to post
this Notice, and will abide by the followng. W wll:

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in
good faith with the exclusive representative of the District's
certificated enployees by taking unilateral action on nmatters
wi thin the scope of representation, as defined in section
3543.2, specifically, the inpact of layoffs and the decision to
reduce the hours of work of enployees.

2. Denying the California School Enployees
Association and its Placentia Chapter #293 their right to
represent unit nenbers by failing and refusing to neet and
negoti ate about matters within the scope of representation.

3. Interfering with enpl oyees' right to select an
excl usive representative to neet and confer with the enpl oyer
on their behalf by unilaterally changing matters within the
scope of representation without first providing the exclusive
representative with notice and the opportunity to neet and
confer.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PURPOSES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS
ACT:

1. Upon request of the Association, rescind the
deci sion to reduce the hours of work of the teachers' aides and
t he account clerk effectuated in June and Septenber 1982. The
t hree enpl oyees whose hours were reduced shall be nmade whol e
for any loss of economic benefits suffered as a result of the



District's reduction in hours, with interest at the rate of

7 percent per annumuntil: (1) the date the parties reach
agreenment; (2) conpletion of the statutory inpasse procedures;
(3) the failure of CSEA to request bargaining within 10 days
after this Decision is no |longer subject to reconsideration or
(4) the subsequent failure of CSEA to bargain in good faith.
However, if subsequent to the District's unlawful action the
parties have, on their own initiative, reached agreenent or
negoti ated through the conpletion of statutory inpasse
procedures concerning reduction in hours, then nonetary
liability shall termnate at that tine and the status quo ante
shall not be restored.

2. Begi nning 10 days fromthe date this Decision is
no |onger subject to reconsideration, pay the enpl oyees who
were laid off in June and Septenber 1982 their salary and
benefits at the rate being paid prior to their layoff until:
(1) the date the District bargains to agreenent with CSEA
regarding the inpact of its decision to layoff the concerned
enpl oyees; or (2) the date the District and CSEA bargain to a
bona fide inpasse; or (3) the failure of CSEA to request
bargaining wthin 10 days after this Decision is no |onger
subject to reconsideration or to comrence negotiations within
five working days of the District's notice of its desire to
bargain; or (4) the subsequent failure of CSEA to bargain in
good faith. However, in no event shall the sumpaid to these
enpl oyees exceed the anount they woul d have earned in wages and
benefits fromthe date of their layoff in either June or
Septenber 1982 to the time they secured or refused equival ent
enpl oynment el sewhere, provided, however, that in no event shal
they be paid less than they woul d have earned for a two-week
period at their normal rate of pay and benefits when last in
the District's enploy. The District shall be entitled to
of fset from any anobunts owed pursuant to this Oder the val ue
of wages and benefits secured from alternative enpl oynent
during the period of liability.

Dat ed: PLACENTI A UNI FI ED SCHOOL DI STRI CT

By

Aut hori zed Agent

THI'S 1S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



PUBLI C EMPLOYMENT -RELATI ONS BOARD
OF THE STATE OF CALI FORNI A

CALI FORNI A SCHOOL EMPLOYEES
ASSCOCI ATI ON AND | TS PLACENTI A

CHAPTER #293,
Unfair Practice

Charging Party, Case No. LA-CE-1602

V. PROPOSED DECI SI ON
PLACENTI A UNI FI ED SCHOOL (7/ 25/ 83)
DI STRI CT,
Respondent .

Appearances; Geg A Marvel, Field Representative, Thomas A.
Frelds, Feld Drector for California School Enpl oyees
Association and its Placentia Chapter #293; David C Larsen,
Attorney (Rutan & Tucker) for Placentia Unified School District.,

Before Barbara E. MIler, Admnistrative Law Judge.

PROCEDURAL HI STORY

On July 2, 1982, the California School Enployees
Association and its Placentia Chapter #293 (hereinafter CSEA,
Associ ation, or Charging Party) filed an unfair practice charge
against the Placentia Unified School D strict (hereinafter
District or Respondent). A conplaint was issued on July 30,
1982.

The charge, which was anended on Novenber 3, 1982, alleges
that the District violated sections 3543.5(a), (b) and (c) of

the Educational Enployment Relations Act® by refusing to

~The Educational Enploynment Relations Act (EERA) is
. codified at Governnent de, section 3540, et seqg. Unless

Thij proposed deci si on has been appeal ed to the™
Boarog

may not be cited as -
unless ... wcision and precedent

adopted by the Board, | LS 'ationalehavebeen




negoti ate regarding the effects of layoffs and the decision to
reduce assignments.

The District answered the anended charge on Decenber 1,
1982, and denied that an unfair practice had been conmtted.
The District contends that it took no action on matters within
the scope of representation and that its actions were
consistent wth past practice and the contract negotiated by
the parties.

An informal conference was conducted on Septenber 13, 1982,
and when the parties were unable to resolve their differences a
formal hearing was requested on Novenmber 11, 1982. That
heari ng was conducted on February 9, 1983, the parties filed
responsi ve post hearing briefs and the case was submtted for

deci sion on May 25, 1983.

otherwi se indicated, all code references will be to the
California Governnment Code. Section 3543.5 provides, in
rel evant part, as follows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



FI NDI NGS OF FACT

CSEA is an enpl oyee organi zation and the District is a
public school enployer as those terns are defined in the EERA
At all tines relevant hereto, CSEA has been the excl usive
representative of a unit conprised of classified enpl oyees of
the District which maintains a non-nerit systemas that phrase
is defined in the California Education Code. The District and
CSEA were parties to a negotiated agreenment which expired on
June 30, 1980, and sonetine in February 1980 the parties
conmmenced negotiations for a successor agreenent which becane
effective on Septenber 8, 1980, with an expiration date of
June 30, 1983.°2
Negoti ati ons Regarding Layoffs for the 1980-1983 Contract

Prior to Septenber 8, 1980, the collective bargaining
agreenent between the District and CSEA did not have a
provi sion covering layoffs. Wen the District found it
necessary to lay off personnel after the passage of
Proposition 13 in 1978, it adhered to the provisions of the
Education Code and the District's O assified Personnel
Reduction Policy.

Many neetings during the 1980-83 negotiations concerned
proposals for a provision governing |ayoffs. During those

nmeetings the chief negotiator for the Placentia Chapter of CSEA

27he parties stipulated to all the findings in this
par agr aph.



was Vivian Elizabeth "Liz" Stephens who had served in that
capacity since 1978. Prior to that time, Stephens had spent
five years as the CSEA chapter president at Chaffey Union H gh
School and approximately eight years as a state-w de
representative for CSEA. Larry Clem the District's Drector
of C assified Personnel, Enployer-Enployee Relations, was the
chief negotiator for the D strict and had represented the
District in that capacity since approximtely 1978. Prior to
that time, Cemwas a chief negotiator for an unidentified
enpl oyee organi zation. Over all, he had about 16 years of
| abor relations experience.

The initial CSEA proposal provided, in relevant part, as

foll ows:

A.  Reason for_ Layoff: Layoff shall occur
only tor lTack of work or lack of funds.
Lack of funds neans that the District
cannot sustain a positive financia
dol |l ar bal ance with the paynent of one
further nonth's anticipated payroll.
Per Ed. Code 45101 (g) - "Layoff for
lack of funds or |ack of work".
| ncl udes any reduction in hours of
enpl oynent or assignment to a class or
grade lower than that in which the
enpl oyee, has permanence, voluntarily
consented to by the enpl oyee, in order
to avoid interruption of enploynment by
| ayof f.

B. Notice of Layoff: Any layoffs under
this section shall only take place
effective as of the end of an academ c
year. The District shall notify both
C.S.E. A and the affected enployees in
witing no later than April 15th of any
pl anned | ayoffs. The District and
C.S.E. A shall neet no later than




May 1st followi ng the receipt of any
notices of layoff to review the proposed
| ayof fs and determ ne the order of

[ ayoff within the provisions of this
agreenent. Any notice of layoffs shall
specify the reason for |ayoff and
identify by name and cl assification the
enpl oyees designated for |ayoff.
Failure to give witten notice under
the provisions of this section shal
invalidate the |ayoff.

Reduction in Hours; Any reduction in

regularly assigned tine shall be
considered a l|ayoff under the provisions
of this Article.

The provisions in the enpl oyer's counter-proposal were,

rel evant part, as follows:

Section 19.1 Notice of Layoff;

19.1.1 The District shall notify the

Associ ation and affected enpl oyees
in witing a mnimumof thirty (30)
days prior to the date of any |ayoff
for lack of work or funds as
determned by the District.

19.1.2 The notice to the affected enpl oyee

shal |l specify the reason for the

| ayoff and be given by personal
delivery or by certified mail to the
| ast known address of the enpl oyee.

19.1.3 The notice to the Association shall

In addition,

specify the reason for the |ayoff
and identify by nanme and
classification the enployees
designated for |ayoff.

the enpl oyer's counter-proposal included the

foll ow ng | anguage:

19. 4 Not hi ng herein shall be construed as

a limtation on the governing
board's right to determ ne the need

in



for a reduction in services or to
ot herwi se establish |evels of
service or nunbers of enployees.

Wth one exception, relevant here, the layoff provision
eventually ratified by the parties was the District's
proposal .® Article 19.4, however, was deleted and the
parties agreed to a Managenment Ri ghts clause which provided:

It is understood and agreed that the
District has all the customary and usua
rights, powers, functions and authority to
di scharge its obligations. All of the
rights, powers, or authority which the
District had prior to the execution of this
Agreenent are retained except as those
rights, powers, and functions or authority
which [sic] are specifically abridged or
nodi fied by this Agreenent.

Wth respect to the negotiations regarding the above-quoted
provi sions, Stephens testified that, as a matter of practice,
she did not agree to either waiver or zipper clauses.
Accordingly, she refused to agree to a layoff article which
included the District's section 19.4. Stephens further
testified that the layoff article was only intended to cover
procedures for a layoff and not the inpact of a l|layoff on

matters within scope. She testified:

3Both the Association's and the District's proposals
cont ai ned other provisions pertaining to the order of |ayoffs,
bunping rights, and enployee rights relative to short term
positions and the acceptance of short termor substitute
assignments. They also contained a list of itens pertaining to
the procedures to be used in the event of a layoff. No
evi dence was presented regarding the negotiations on those
aspects of the two proposals or as to why, to the extent they
differed, the District's proposal was ultinmately adopted.



The purpose of the article was to establish
a procedure so that a layoff could be
orderly done. One of the objections in the
wai ver in the proposal fromthe District and
the di scussion that ensued, | believe that
we di scussed that there could be numerous
things that could happen as a result of a
layoff and it was not meant to cover that in
the procedure. It was neant to establish a
procedure for acconplishing |ayoff.

On direct exam nation, Stephens testified that during
negoti ati ons she and C em discussed the effects of future
negoti ati ons and reached the follow ng understandi ng:

At the time of layoffs in the future we
woul d neet to discuss and negotiate any
effects of that layoff that m ght happen.

Upon exam nation by the Adm nistrative Law Judge regarding
her conversation with Clempertaining to future negotiations on
the effects of any layoffs which m ght occur, Stephens could
not recall the specific words of the conversations during the
course of negotiations; she was quite specific with respect to
CSEA' s intent, however and testified:

| believe the conversation was in
relationship to the section of their
proposal that would have given us a waiver,
have given the District a waiver not to
negotiate anything further on layoffs and I
woul d not agree to that and during that
conversation, | can't recall exactly what
was said, but | know that the intent was
that we would discuss layoffs as they
occurred as far as the effects of those

| ayoffs. This was only neant to be a
procedur e.

Wth respect to the Managenent Ri ghts Cl ause, Stephens did

note that she considered it quite |limted. She understood it



and agreed to it as a reservation of rights to the District
that were not expressly included in the contract, "except in
those instances that are controlled by law. " Based upon all of
her testinony, it is concluded that at no tinme did Stephens
believe any of the agreed-upon | anguage changes conprom sed
CSEA' s rights pursuant to the EERA.

Cems description of the negotiations regarding the |ayoff
provision was distinctly different fromthat of Stephens. Wth
respect to layoffs, and the CSEA proposal for neetings.
subsequent to the notice of layoff, Cemtestified:

Well, again we were getting towards the end
of our negotiations and basically we said,

if your intent is that we negotiate every

| ayoff that we do, that we wouldn't agree to
have this article in the contract. [If it is

your intent to have the article in the
contract, then that couldn't stay.

Cl em expressly denied the Association ever stated that it
intended to negotiate each tine the District proposed to lay
of f enpl oyees.

Wth respect to the District's section 19.4 and its
eventual elimnation fromthe layoff article, Cemtestified
that it was the District's position that, by the article, it
was preserving the District's right to determne the need for a
layoff. Clemtestified that since he believed that the
Managenment Rights clause acconplished the sanme result, he did

not oppose the deletion of 19. 4.



It is of significance that throughout his testinony O em
described the District's negotiating posture as that of
refusing to agree to neet regarding the need for a layoff. He
never testified that the District sought to avoid neeting
regarding the inpact of layoffs. Although there is no direct
evidence in this regard, based upon his overall testinony and
his responses to a variety of questions, it is concluded that
at the time of negotiations, Cemdid not perceive the
di fference between negotiations regarding the need for a |ayoff
and negotiations regarding the effects of a layoff. It is
further concluded that any |anguage "concessions" made by CSEA
were in response to the demands of the District and they only
had the effect of assuring the District that it had the right
to determne the need for a layoff.

Wth respect to the language in CSEA's initial proposal
regarding a reduction in hours, C emopposed its inclusion
because it recited | anguage from the Educati on Code and
t hroughout negotiations he took the position that Code |anguage
should not be contained in the agreenent. He also took the
position that since a reduction in hours was defined as a
| ayof f under the Code, |anguage in the contract was not
necessary. Moreover, the District's O assified Personnel
Reduction Policy also included provision for a reduction in
hours. Although there is no evidence regarding the reasons

St ephens agreed to delete the |anguage governing a reduction in



hours,? the Association's proposal was deleted and no
reference to a reduction in hours was included in the contract.

Layoffs in 19815

In October of 1981 the District gave notice to CSEA of its
intention to lay off or elimnate the positions of 12.5
cust odi ans, two laundry operators, one part-tine |aundry driver
and one accountant. Stephens had no independent recollection
of that layoff and her nmenory was not refreshed by reference to

Respondent's exhibits such as agenda notices and Board m nutes

41t should be noted that the District's Personnel

Reduction Policy is not consistent with the rel evant provisions

of the Education Code. The District's policy defines |ayoff as
fol | ows:

Layoff - nmeans the termnation of an
enpl oyee for lack of funds or lack of work,
or any reduction in hours of enploynent.

By conparison, Education Code section 45101 (g) treats the
subject as foll ows:

"Layoff for lack of funds or layoff for |ack
of work" includes any reduction in hours of
enpl oynent or assignnent to a class or grade
lower than that in which the enployee has
per manence, voluntarily consented to by the
enpl oyee, in order to avolrd 1nterruption of
enpl oynent by |ayoff. (Enphasi s added.)

Neverthel ess, the District has not argued that its policy
superseded the Education Code either before or after the
ratification of the contract and there is no factual or |ega
basis for concluding that it did so.

Sthere is evidence in the record that the District laid
off enployees in 1978 but there is no evidence regardi ng what
di scussions, if any, took place between CSEA and the District.
Simlarly, there is no evidence that any enpl oyees
involuntarily suffered a reduction in hours at any tine.
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or questions regarding conversations with Clem However, Cem
testified that when he gave her verbal notice of the planned
| ayof f of classified personnel, Stephens said that they should
sit down and negotiate regarding the continuation of fringe
benefits and severance pay. Cemtestified:

. . . and | said, uh-uh, Liz, we've

exhausted that during negotiations and, you

know, we agreed that we would not be

negotiating every layoff. And the nmatter

was dropped.
On Novenber 20, 1981, the layoff of the above-nenti oned
enpl oyees becane effective.

However, sone discussions did take place regarding the

i npact of the layoff on the remaining custodians.
Novenber 17, 1981, Stephens wote a letter to O em denmandi ng
that he negotiate on the unilateral change in hours for the
remai ni ng custodi ans. Although Stephens did not recall taking
part in nore than one neeting to discuss that subject, dem
testified that he participated in approximtely five neetings
where the problens were apparently resolved to CSEA s

sati sfaction.

Events Leading to the Filing of the Unfair Practice Charge

Geg Marvel is a field representative for CSEA who, during
the spring of 1982, was assigned responsibility for the
Placentia area. Sonetine late in April 1982, Marvel and
Chapter President Ray Castillo were neeting wwth em Cem

asked the CSEA representatives what their position would be in

11



the event the District found it necessary to lay off classified
personnel. Since Marvel was new to this particul ar assignnent
with CSEA, he said he had to famliarize hinmself with the

| ayof f provisions in the contract and accordingly, the matter
was not pursued at that tine.

Duri ng subsequent neetings on May 13 and May 26, however,
Marvel advised Gem that CSEA' s position was that the District
had to bargain about the effects of any layoff and about any
deci sion to reduce assignnents. éh May 27, 1982, Marvel wote
to Cemconfirmng their conversation of the day before and
menorializing CSEA's denmand that the District take no action
until the parties were given an opportunity to negoti ate.

Representatives from CSEA did neet wwth demon My 28,
1982. At that tinme, CSEA prepared a proposal and indicated to
the District that it wanted to bargain on a nunber of itens
whi ch may be summarized as foll ows:

1. Oder of Reduction This proposal provided that no CETA

or other enployees not fromthe classified service would
performthe work of laid off workers. It also provided that no
work of laid off workers would be contracted out.

2. Voluntary Denotion This provision related to the

ci rcunst ances under which an enpl oyee could request voluntary
denotion to a position in which he/she had not served if the
enpl oyee possessed the mninumqualifications for the position

in question.

12



3. Health and Wl fare Benefits This provision would

require the District to continue to pay for full enployee
coverage for a period of 12 nonths followng the |ayoff.

4. Sick Leave Benefits This section provided that

enpl oyees would be credited with accrued sick |leave if and when
they were rehired by the district.

5. Vacation Benefits This section provided that

enpl oyees would be paid all accunul ated vacation benefits upon
| ayof f and woul d, when rehired, be at the same vacation accrua
rate.

6. Salary Placenent This proposal pertained to the rate

at which an enpl oyee would be hired back.

7. Sal ary Pl acenent for Enpl oyees Exercising D spl acenent

Rights This section provided that salaries would remain the
sane for lateral displacenment and that for displacenent to a

| ower position, the salary step selected would be that closest
to what the enpl oyee previously earned.

8. Severance Pay This section required a mninmmof two

nont hs of pay.

9. Paid Leave This section provided that persons on a

paid | eave would continue in that status even if their position
was el i m nat ed.

10. Work Load This section provided that no enpl oyee
remaining in the bargaining unit would be subject to an

i ncreased work | oad.
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11. Reduction in Assignnents This section provided that

the District could not reduce any assignnents and that if there
was a lack of work or lack of funds, the renmedy was to
el imnate positions.

Al t hough di scussions did take place regarding CSEA' s
proposal s, and CSEA dropped item nunber two because it was
al ready covered by the contract. Cdemnade it clear that the
District did not intend to negotiate regarding the effects of
| ayoffs or the decision to reduce assignnents because CSEA had
contractually waived any right it had to bargain about such
matters.

Foll ow ng the neeting on May 28, 1982, the Board of
Tr ust ees toék action to approve the layoff of certain personnel
and the reduction of hours of two teachers' aides from seven
hours per day to three and three-quarter hours per day. Cem
wote to Castillo and explained the Board' s action and
expressed his wllingness to discuss matters with Castillo if
he thought the Board's actions were inconsistent wth the

contract.®
On June 2, 1982, Marvel wote to the Board of Trustees of
the District outlining CSEA s position and urging the Board to

rescind its action until the D strict and CSEA had had an

6at the PERB hearing, CSEA stipulated that it was not
alleging any violation of the collective bargaining contract
with respect to the action taken by the District in laying off
enpl oyees and reduci ng enpl oyees in hours.
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opportunity to negotiate. Marvel's letter was foll owed by a
presentation to the Board at its nmeeting on June 14, 1982.
According to Marvel, the Board never formally responded to
CSEA' s request, but Ademdid communicate with himindicating
that if CSEA wanted resolution of the dispute, it would have to
go to PERB. The enployees in question were laid off or reduced
in hours, effective June 30, 1982.

In late July, CSEA was again advised that the Board
intended to |ayoff two cooks and reduce the work year of an
Account Cerk |I. Again Marvel was advised by Oemthat the
District would not bargain regarding either the effects of the
| ayoffs or the decision to reduce the work year of the Account
Clerk. Those personnel actions becane effective on
Septenber 8, 1982.

| SSUES

1. Is a public school enployer required to negotiate with
an exclusive representative regarding the effects of a layoff?

2. 1s the decision to reduce hours of enploynent or the
length of the work year a matter within the scope of
representation’ in a non-nerit school district covered by

Educati on Code section 45101(g)?

'Section 3543.2(a) defines the scope of representation as
foll ows:

The scope of representation shall be limted
to mtters relating to wages, hours of

15



3. Dd CSEA waive its right to bargain about the inpact of

| ayof fs or the decision to reduce hours?

CONCLUSI ONS O LAW

Scope of Representation-Effects of Layoffs

The District takes the position that matters concerning the
effects of a layoff are outside the scope of representation and
accordingly, its refusal to bargain with CSEA was not

unlawful . CSEA, relying, in part, upon Newran-Crows Landi ng

Uni fied School District (6/30/82) PERB Decision No. 223

mai ntains that the effects or the inpact of a layoff are a
mandat ory subject of negotiations.

I n Newman- Crows Landi ng, the PERB noted that although the

decision to lay off enployees is clearly a managenent right,

enpl oynent, and other terns and conditions
of enploynent. "Terns and conditions of
enpl oynent" | eave, transfer and reassi gnnent
policies, safety conditions of enploynent,
cl ass size, procedures to be used for the
eval uati on of .enpl oyees, organizational
security pursuant to section 3546,
procedures for processing grievances
pursuant to sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the |ayoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code. . . . Al mtters not specifically
enunerated are reserved to the public school
enpl oyer and may not be a subject of neeting
and negotiating, provided that nothing
herein may be construed to limt the right
of the public school enployer to consult

wi th any enpl oyees or enployee organi zation
on any matter outside the scope of
representation
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since "[t]he |ayoff of enployees unquestionably inpacts on
their wages, hours, and other conditions of enploynment"” a
school district is obliged to give the exclusive representative
an opportunity to negotiate regarding the effects of the |ayoff
on matters within the scope of representation.?

In reaching that conclusion, the PERB applied the standards

it had devel oped in Anahei m Union H gh School District

(10/28/81) PERB Decision No. 177 for determ ning whet her
matters fall within the scope of representation when they are
not specifically enunerated in section 3543.2(a). The Anaheim

test provides:

[Al subject is negotiable even though not
specifically enunerated if (1) it is
logically and reasonably related to hours,
wages or an enunerated term and condition of
enpl oynment, (2) the subject is of such
concern to both managenent and enpl oyees
that conflict is likely to occur and the
medi atory influence of collective
negotiations is the appropriate neans of
resolving the conflict, and (3) the

enpl oyer's obligation to negotiate woul d not
significantly abridge his freedomto
exerci se those managerial prerogatives
(including matters of fundanental policy)
essential to the achievenent of the
district's m ssion.

Since the formal hearing in the instant case, the California

Suprene Court decided the case of San Mateo City School

District v. Public Enploynent Relations Board (1983)

8In Newnman- Crows Landing the PERB found no viol ation of
the Act, however, because it found the union had only nade a
demand to bargain about the layoff itself.
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33 Cal.3d 850. In that case, the Court approved the use of
PERB' s Anaheim test to determ ne whether a matter is

negoti able. Therefore, based upon PERB precedent and
application of the Anaheimtest, an enployer cannot refuse to
bargain with the exclusive representative regarding the inpact
of layoffs on matters within the scope of representation.?®

Scope of Representation-Decision to Reduce Hours

The District takes the position that since the decision to
lay of f enployees is non-negotiable and since the decision to
reduce hours of work for enployees is, as a matter of law, the
sane as a decision to layoff, that decision is also outside the
scope of representation. That argunent, which is based upon
the definitional |anguage set forth in Education Code section
45101 (g), was recently considered by the PERB and rejected.

In Pittsburg Unified School District (6/10/83) PERB Decision

No. 318 the Board held that even in a non-nerit school district
decisions regarding a reduction in hours of work or |ength of
the work year nust be negoti at ed.

In Pittsburg, the PERB interpreted Educati on Code section
45101 (g) and the Court of Appeal's decision in CSEA v.

®Unli ke the union in Newran-Crows Landing, supra, in the
i nstant case CSEA nade an appropriate demand. The evi dence
establ i shed that CSEA never chall enged or sought to negotiate
the decision to lay off. Mst of the proposals related to
wor kl oad, fringe benefits, and wages, matters directly rel ated
or reasonably related to enunerated subjects within the scope
of representation.
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Pasadena Unified School District (1977) 41 Cal. App.3d 318, a

case involving the application of that section, and noted:

In our view, the Pasadena decision stands
only for the obvious proposition that, when
faced with a bona fide lack of funds or |ack
of work, an enployer may offer to enpl oyees
the option of accepting a reduction in their
hours in lieu of layoff, so long as it
selects those to whom it tenders such offers
by the sanme manner prescribed in the
Education Code for selection for layoff. It
does not expressly or inpliedly hold that
the Educati on Code enabl es school enployers
to reduce the hours of enployees in lieu of

| ayof f without their consent, nor does it
hold that an involuntary reduction in hours
is the equivalent of a layoff by Education
Code definition. Pittsburg at p. 15.

In the instant case, there is no evidence that the D strict
recei ved or even sought the consent of the enpl oyees who were
reduced in hours and the enpl oyee whose work year was
shortened. Thus, in failing to conply with the provisions of
t he Education Code, the District cannot use it as a shield in
this proceeding.

Mor eover, even had the District conplied with the
provi sions of the Education Code, the decision to reduce hours
woul d still be negotiable. The nmere fact that the terns |ayoff
and reduction in hours are treated the same under certain
limted circunstances in the Education Code does not conpel the
sane interpretation of those words in the EERA. "Hours" is a
specifically enunerated subject of bargaining under the EERA,

"layoff" is not. As the Board noted in Pittsburg, supra:
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[TIhe right of public school enployers to
unilaterally decide to layoff is a limted
exception to the principle that all

deci sions affecting wages and hours nust be
negotiated. |d. at p. 19.

See al so, North Sacramento School District (12/31/81) PERB

Deci sion No. 193. Thus, absent sone viable defense, the
District's refusal to bargain with CSEA regarding the decision
to reduce hours and the length of the school year for certain
enpl oyees constitutes a violation of section 3543.5 (c).

The Wi ver Defense

The District alleges that CSEA waived whatever rights it
'night have to bargain regarding the inpact of |ayoffs and the
deci sion to reduce hours. That waiver, the D strict alleges,
is evidenced by the bargaining history and the contract

| anguage ultimately ratified by CSEA and by virtue of the fact
t hat CSEA abandoned its alleged right to bargain regarding the
i npact of layoffs in Cctober 1981.

CSEA takes the position that it never waived its right to
bargai n about the aforenentioned subjects. It is alleged that
St ephens specifically refused to agree to a "waiver" clause in
the layoff section of the contract and that the Managenent
Rights clause is too general to constitute a waiver of specific
statutory rights. CSEA further argues that even if its failure
to pursue a demand to negotiate regarding all the effects of
the layoff in 1981 constitutes a waiver of its rights with

respect to layoffs, there was no reduction in hours in 1981
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and, accordingly, no waiver can be found with respect to the
District's duty to bargain about its decision to reduce hours
and the length of the work year.

It is well settled that in order to find a wai ver PERB

requires clear and unm stakable evidence that a party has

relinquished its right to bargain. Amador Valley Joint Union
. H gh School District (10/2/78) PERB Decision No. 74.

Wth respect to contract ternms serving as evidence of a

wai ver, in Los Angeles Comunity College D strict (10/18/82)

PERB Deci si on No. 252, the Board hel d:

[Qontract terns will not justify a
uni | ateral managenent act on a mandatory
subj ect of bargai ning unless the contract
expressly or by necessary inplication
confers such right. New York Mrror (1965)
151 NLRB 834, [58 LRRM 1456, 1457].

Here, the contract between CSEA and the District does not
justify unilateral action. There is no waiver, either express
or inplied in the layoff section itself. The Managenent Rights
clause is, as Stephens correctly characterized it, "quite
l[limted." The District retained the right to do that which it
had a right to do prior to the execution of the contract.
Since the District did not have the right to refuse to bargain
regarding the effects of the layoff on matters within the scope
of representation and the decision to reduce hours of work
prior to execution of the contract, the Managenent Rights

clause did not confer that right.
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In Los Angel es Community College District, supra, the PERB

al so addressed the use of bargaining history as evidence of a
wai ver of a statutory right. Cting cases decided in the
private sector,'® the Board held:

Under the National Labor Relations Act (NLRA
or Act), union conduct in negotiations wll
make out a waiver only if a subject was
"fully discussed" or "consciously explored"
and the union "consciously yielded" its
interest in the matter. Press Co. (1958)
121 NLRB 976. . . . The Tact that a union
drops a contract proposal during the course
of negotiations does not nean it has waived
its bargaining rights and ceded the natter
t o managenent prerogative. Beacon Piece
Dyeing and Finishing Co (1958) 121 NLRB
953. Where, during negotiations, a union
attenpts to inprove upon or, as in this
case, to codify the status quo in the
contract and fails to do so, the status quo
remains as it was before the proposal was

offered. The union has lost its opportunity
to codify the matter, it has failed to nmake
the matter subject to the contract's

enf orcenent procedures or to gain any other
benefit that m ght have accrued to it if its
effort had succeeded. . . . But the union
has not relinquished its statutory right to
reject a managenent attenpt to unilaterally
change the status quo w thout first
negotiating wth the union. In a sentence,
by dropping its demand, the union |oses what
it sought to gain, but it does not thereby
grant managenent the right to subsequently
institute any unilateral change it chooses.
A contrary rule would both discourage a

't is appropriate for the Board to take gui dance from

federal |abor |aw precedent when applicable to public sector

| abor relations issues. FEire Fighters Union, lLocal 1186 v.
Cty of Vallejo (1974) 12 Cal.3d 608 [116 Cal . Rptr. 507]; Lgs
Angeles County Civil _ Service Connlssion v. Superior Court
(1978) 23 Cal.3d 65 [151 Cal .Rptr. 547].
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uni on from maki ng proposals and managenent
from agreeing to any proposals made,
seriously inpeding the collective bargaining
process. Beacon Piece, supra. 1d at

pp. 12-13.

In the instant case, through bargaining, CSEA attenpted to
codify sone of the rights it had under the EERA and sone of the
protections its menbers had pursuant to the Education Code. As
noted in the paragraph quoted above, in abandoning that effort
CSEA did not give up its statutory rights.* Accordingly, no
wai ver is found in either the contract or the bargaining

hi story.

The only renaining defense advanced by the District is that
the inaction of CSEA when it received notice of a proposed
[ayoff in 1981 constitutes either a waiver of the right to
bargainregarding the effects of layoffs in 1982 or constitutes
an adm ssion by CSEA that it had waived its right to bargain
regarding layoffs. No matter how this aspect of the defense is
characterized, it cannot be sustained.

It is true Aemtestified that when Stephens requested
negotiations in 1981 and Cemresponded the matter had been

exhausted at the table, Stephens did not take any further

- M"Respondent's reliance on Nevada Cement Co. (1970) 181
NLRB 738 is msplaced. |In that case the Board found that a
union had waived its right to bargain about continued enployer
contributions to a Supplenental Incone Plan (SIP). But there,
unli ke here, the contract was not silent. It specifically
addressed SIP contributions and the extent of the enployer's
obligation to nake them
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action wth respect to the matters of fringe benefits and
severance pay. Discussions and neetings did take pl ace,
however, regarding the inpact of the 1981 |ayoff on the work
| oad and hours of the remaining work force. Respondent has not
cited any authority for the proposition that CSEA abandoned its
statutory right to bargain about the effects of l|layoffs on
matters within the scope of representation because on a single
occasion it did not choose to exercise the full scope of its
right. The nere fact Stephens did not pursue all aspects of
her request to negotiate is sinply not a sufficient basis to
conclude that she was acknow edging or agreeing to that CSEA
had waived its right to negotiate in the course of contract
negoti ations the year before.

vaiously,'since the District did not attenpt to
involuntarily reduce the working hours of enployees in 1981,
the District's allegation of waiver by inaction can have no
application to CSEA' s 1982 bargai ning demand on that subject.

Based upon the foregoing, it is found that the D strict
viol ated section 3543.5(c) in failing to give CSEA an
opportunity to neet and negotiate regarding the effects of
layoffs on matters within the scope of representation and on
the decision to reduce the length of the workday and the |ength
of the work year. In taking action in violation of section

3543.5(c), the District concurrently violated sections
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3543.5(a) and (b). San Francisco Comunity College District

(10/12/79) PERB Deci sion No. 105.
REMEDY

In a case in which the enployer has taken unil ateral
action, it is appropriate to order that enployer to restore the
status quo ante. In the instant case, the Charging Party has
requested an order restoring the status quo and nmaking the
af fected enpl oyees whole for any |oss of wages or other
benefits arising fromthe unlawful unilateral action.

Such a renedy is appropriate wth respect to those
enpl oyees who suffered an involuntary reduction in hours or
| ength of the school year because the District was obligated to
bargai n about the decision itself. Accordingly, upon request
by CSEA, the two teacher's aides and the Account Oerk | shall
be reinstated to their full hours of enploynent prior to June
and Septenber, respectively. The three enpl oyees whose hours
were reduced shall be nmade whole for any |oss of economc
benefits suffered as a result of the District's reduction in
hours, with interest at the rate of 7 percent per annumuntil:
(1) the date the parties reach agreenent; (2) conpletion of the
statutory inpasse procedures; (3) the failure of CSEA to
request bargaining within 10 days follow ng service of this
decision; or (4) the subsequent failure of CSEA to bargain in

good faith. North Sacranento School D strict (12/31/81) PERB
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Decision No. 193; Alum Rock Unified El ementary School District

(6/27/83) PERB Deci sion No. 322.

The restoration of the status quo and a nake whol e renedy
are not appropriate with respect to those enpl oyees who were
laid off. That is because there is no dispute that the
District had the authority to unilaterally decide to lay off
enpl oyees. See Newark Unified School District, Board of
Education (6/30/82) PERB Decision No. 225; South Bay Union

School District Board of Trustees (8/19/82) PERB Decision

No. 207a. Nevertheless, the duty to bargain arises before a
| ayoff is effectuated and a nere bargaining order will not
restore CSEA to the bargaining position it had prior to the
| ayof f.

The question of the appropriate renedy for an enpl oyer
refusal to bargain over the effects of a decision when the
decision itself is a nmanagenent right is one which has been
considered by the NLRB, federal courts, and the California

Suprenme Court. I n H ghland Ranch v. Agricultural Labor

Rel ati ons Board (1981) 29 Cal.3d 848, the Suprene Court

approved the concept of a limted back-pay award in a case
where the enployer had refused to bargain over the effects of
selling its ranch. Quoting extensively fromthe NLRB' s

decision in Transmari ne Navigation Corp. (1968) 170 NLRB 389,

the Court hel d:

It is apparent that, as a result of the
[enpl oyer's] unlawful failure to bargain
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about [the] effects [of its term nation of
enpl oynent], the [enpl oyees] were denied an
opportunity to bargain through their
representative at a time prior to the
shut down when such bargai ni ng woul d have
been neani ngful in easing the hardship on
enpl oyees whose jobs are being termnated
Coe Under the circunstances of this
case . .. it is inpossible to reestablish a
situation equivalent to that which would
have prevailed had the [enployer] nore
tinmely fulfilled its statutory bargaining
obl i gati on. In fashioning an appropriate
remedy, we nust be guided by the principle
that the wrongdoer, rather than the victins
of the wrongdoi ng, should bear the
consequences of his unlawful conduct, and
that the renedy should 'be adapted to the
situation that calls for redress.'" (170
N.L.RB at p. 389 (quoting Labor Board v.
Mackay Co. (1938) 304 U. S. 333, 348 [82
L. Ed. 1381, 1391, 58 S.C. 904]).)

Appl ying these principles to the instant
case, we deemit necessary, in order to

ef fectuate the purposes of the Act, to
require the [enployer] to bargain wth the
Uni on concerning the effects of the shutdown
on its [former enpl oyees]. Under the
present circunstances, however, a bargaining
order al one cannot serve as an adequate
remedy for the unfair |abor practices
commtted by the [enployer]. As we recently
pointed out in Royal Plating and Pollshlng
Co., Inc. [(196

TThé ACt required nore 't han pro for ma

bargai ning, but pro forma bargaining is al
that is likely to result unless the Union
can now bargain under conditions essentially
simlar to those that would have obtai ned,
had [the enployer] bargained at the tine the
Act required it to do so. If the Union nust
bargain devoid of all economc strength, we
woul d perpetuate the situation created by
[the enpl oyer's] deliberate conceal nent of
rel evant facts from the Union which
prevented the Union from neani ngf ul
bargaining.'" (ld., at p. 390.) 29 Cal.3d at
863. o
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For the reasons set forth in H ghland Ranch the renedy

approved in that case is appropriate in the instant case.
Accordi ngly, beginning 10 days from service of the fina
decision in this case, the enployer will be required to pay the
| ai d-of f enpl oyees their salary and benefits at the rate being
paid just prior to their lay off until: (1) the date the
District bargains to agreenent with CSEA regarding the inpact
of its decision to lay off the concerned enpl oyees; or (2) the
date the District and CSEA bargain to a bona fide inpasse; or
(3) the failurelof CSEA to request bargaining within 10 days
after service of this decision or to commence negoti ations
within 5 working days of the District's notice of its desire to
bargain; or (4) the subsequent failure of CSEA to bargain in
good faith.

It is also appropriate to order the District to cease and
desist fromrefusing to bargain with the CSEA regarding the
i npact of layoffs on matters within the scope of representation
and its decisions to reduce assignnments. Additionally, the
District wwll be required to post a notice incorporating the
terns of the order. The notice should be subscribed by an
aut horized agent of the District indicating that it will conply
with the terms thereof. The notice shall not be reduced in
size, defaced, altered or covered by any material. Posting
such a notice will informenployees that the District has acted

in an unlawful manner and is being required to cease and desi st
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fromthis activity. It effectuates the purposes of the EERA
that enpl oyees be infornmed of the resolution of the controversy
and will announce the District's readiness to conply with the

ordered renedy. See Placerville Union School District

(9/18/78) PERB Decision No. 69. In Pandol and Sons v. ALRB and

UFW (1979) 98 Cal . App.3d 589, 587, the California District
Court of Appeal approved a posting requirenent. The U. S.
Suprenme Court approved a simlar posting requirenment in NLRB v.

Express Publishing Co. (1941) 312 U.S. 426 [8 LRRM415].

PROPOSED ORDER

Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in this case, and pursuant to Governnent
Code section 3541.5(c), it is hereby ordered that the Placentia
Uni fied School, its governing Board and its representatives
shal |

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in good
faith with the exclusive representative of its certificated
enpl oyees by taking unilateral action on matters within the
scope of representation, as defined in section 3543.2
specifically with reference to the inpact of |ayoffs and the
decision to reduce the hours of work of enpl oyees.

2. Denying the California School Enployees

Association and its Placentia Chapter #293 their right to
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represent unit nenbers by failing and refusing to neet and
negoti ate about matters within the scope of representation.

3. Interfering with enpl oyees because of their
exercise of their right to select an exclusive representative
to neet and confer with the enployer on their behal f by
unilaterally changing matters within the scope of
representation without first providing notice and the
opportunity to neet and confer to the exclusive representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
’IAE\(F;ECT UATE THE PURPOSES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS

1. Upon request of the Association, rescind the
decision to reduce hours of work of the teacher's aides and the
account clerk effectuated in June and Septenber 1982. The
t hree enpl oyees whose hours were reduced shall be nmade whol e
for any |loss of economc benefits suffered as a result of the
District's reduction in hours with interest at the rate of
7 percent per annumuntil: (1) the date the parties reach
agreenent; (2) conpletion of the statutory inpasse procedures;
(3) the failure of CSEA to request bargaining within 10 days
followi ng service of this decision; or (4) the subsequent
failure of CSEA to bargain in good faith.

2. Begi nning 10 days from service of the fina
deci sion herein, pay the enployees who were laid off in June
and Septenber their salary and benefits at the rate being paid

prior to their layoff until: (1) the date the D strict
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bargains to agreenent with CSEA regarding the inpact of its
decision to lay off the concerned enpl oyees; or (2) the date
the District and CSEA bargain to a bona fide inpasse; or

(3) the failure of CSEA to request bargaining within 10 days
from service after issuance of the final decision or to
commence negotiations wwthin 5 working days of the District's
notice of its desire to bargain; or (4) the subsequent failure
of CSEA to bargain in good faith.

3. Wthin five (5 days after this decision becones
final, prepare and post copies of the NOTI CE TO EMPLOYEES
attached as an appendix hereto, for at |east 30 consecutive
wor kdays at its headquarters office and in conspicuous places
at the locations were notices to classified enpl oyees are
customarily posted. It nmust not be reduced in size and
reasonabl e steps and should be taken to see that it is not
defaced, altered or covered by any nateriél;

4. Wthin 20 workdays from service of the fina
decision herein give witten notification to the Los Angel es
Regi onal Director of the Public Enpl oynent Rélations Board of
"the actions taken to conply with this order. Continue to
report in witing to the regional director thereafter as
directed. All reports to the reéional director shall be
concurrently served on the Charging Party herein.

Pursuant to California Adm nistrative Code, title 8,

part 111, section 32305, this Proposed Decision and Order shal
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becone final on August 15, 1983, wunless a party files a
timely statenent of exceptions. In accordance wth the rules,
the statenment of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8,

part 111, section 32300. Such statenent of exceptions and
supporting brief nmust be actually received by the‘Puinc

Enpl oynment Rel ations Board itself at the headquarters office in
Sacranmento before the close of business (5:00 p.m)

on August 15, 1983, or sent by telegraph or certified United
States mail, postmarked not later than the last day for filing
in order to be tinely filed. See California Adm nistrative
Code, title 8, part 111, section 32135. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall be filed with the Board itself. See California

Adm ni strative Code, title 8, part 111, section 32300 and 32305.

Dated: July 25, 1983

Barbara E. Miller
Administrative Lav Judge
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