STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

CALI FORNI A STATE EMPLOYEES
ASSOCI ATI ON,

Charging Party, Case No. LA-CE-141-H
PERB Deci sion No. 605-H

Decenber 31, 1986

V.

CALI FORNI A STATE UNI VERSI TY,
FULLERTON,

Respondent .

Appear ances; Princess Gey, on her ow behal f; Howard
Schwartz, Attorney for California State Enpl oyees' Associ ation;
Wl liam B. Haughton, Attorney for California State University.

Bef ore Hesse, Chairperson; Mrgenstern, Burt and Porter,
Menbers.

DECI SI ON
BURT, Menber: This case is before the Public Enpl oynent

Rel ati ons Board (Board) on appeal by Princess Gey of a Board
agent's order, attached hereto, entitled Oder Ganting Mtion
for Reconsideration and Mdtion to Dismss Conplaint. The
conplaint alleged that the California State University,

Ful lerton violated section 3571(a) of the Hi gher Education
Enpl oyer - Enpl oyee Rel ations Act (Gov. Code sec. 3560 et seq.)

by taking reprisals against Princess Gey.



W have reviewed the dismssal and, finding it free from
prejudicial error, adopt it as the Decision of the Board
itself, in that the charges were not tinely filed. 1

ORDER

The unfair practice charge in Case No. LA-CE-141-H is
hereby DI SM SSED W THOUT LEAVE TO AMEND.

Chai rperson Hesse and Menbers Mrgenstern and Porter joined in
this Deci sion.

1Chai rperson Hesse would dismiss the appeal on the
grounds that G ey does not have standing to appeal. She
concurs that the ALJ correctly relied upon Saddl eback Vall ey
Unified School District (1985) PERB Decision No. 55871n
conputing the six-nonth limtation on filing of charges.




STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A STATE EMPLOYEES
ASSOCI ATI ON,

Charging Party, Case No. LA-CE-141-H

ORDER GRANTI NG MOTI ON FOR

V. RECONS| DERATI ON AND MOTI ON
CALI FORNI A STATE COLLEGE TO DI SM SS COVPLAI NT
( FULLERTON) (3/ 26/ 86)

Respondent .

NOTI CE IS HEREBY G VEN that Respondent's Mbdtion for
Reconsi deration of the Order Denying Respondent's Mtion to
Dismiss Conplaint is granted. Consequently, the order issued
March 3, 1986, is reversed. This reversal is due to an error .
that was made in conputing the six-nonth [imtations period
establ i shed by subsection 3563.2(a) of HEEEA

After further review of the nethod of conputation enployed

by the Board in Saddl eback Valley Unified School District

(1985) PERB Decision No. 558, it is determ ned, for the reasons
set forth below, that the charge is tine-barred by subsection
3563.2(a) and the conplaint nust be dism ssed.

PROCEDURAL HI STORY

The Motion to Dismss Conplaint was filed by Respondent on

February 10, 1986. In response to a tel ephone call on



February 19, 1986, M. Louis Kiger, representative for the
Charging Party, stated that he did not intend to submt a
witten response to the notion. At the informal conference on
February 26, 1986, the undersigned told the parties that the
noti on would be denied by witten order. Subsequently, the
Order Denying the Motion to Dismss was issued on

March 3, 1986. On March 14, 1986, the Respondent filed the
Motion for Reconsideration of the Order Denying Mtion to

Di sm ss. In anot her tel ephone call to M. Kiger on

March 18, 1986, he was infornmed that, it he desired, he had
until March 24, 1986, to file a witten response to the
March 14 notion. As of March 25, no response was received.

DI SCUSSI ON

The reversal of the original order denying the notion to
dismss is Iimted to the nmethod that was used to conpute the
six-nmonth [imtations period for purposes of determning the
timeliness of the charge. The discussion of relevant PERB and
private sector case law concerning the statute of limtations
contained in page 1 through page 6 (through the end of the
paragraph 1) of the original order of March 3, 1986, is not
changed by this order. Instead, it is incorporated here by
reference as though fully set forth.

I n Saddl eback Valley Unified School District, supra, the




Board, in interpreting section 12 of the California G vi

Code, ! held that "the six-month period is to be conmputed by
excluding the day the alleged m sconduct took place and
including the last day . . . . " In_Saddl eback the school
board adopted a proposal on June 20. The Board cal cul ated that
“. .. the six-nonth period started on June 21, 1984, the day
after the school board adopted the proposal, and ended at the
cl ose of business on Decenber 20, 1984." The Board then held
that the charge, which was filed on Decenber 21, 1984, was
untinely. In this case Ms. Gay received the notice of

rejection on March 13, 1985. Hence the statute of limtations

2
began to run on March 14. Based on the nethod of

Section 12 of the California Code of Civil Procedure
provi des:

The tinme in which any act provided by law is
to be done is conmputed by excluding the
first day, and including the |ast, unless
the last day is a holiday, and then it is

al so excl uded.

't is undisputed by the parties that the grievance filed
on March 6, 1985 by Mss Gay does not justify a tolling of the
statute of limtations. |In the March 6 grievance M ss G ay
al | eged she had been harassed by anot her enployee. That
gri evance was resolved on March 26, 1985.

Further, it is undisputed by the parties that this
grievance was not related to the letter of reprimand M ss G ay
received on February 26, 1985, nor the notice of rejection
received on March 13, 1985.

Under the collective bargaining agreenent then in effect
for Unit 7 enployees, a grievance could not be filed over an
oral or witten reprimand. Article 11, section 11.6 stated

that: "Reprimnds are not subject to Article 7, Gievance
Procedure, unless there is an alleged Agreenent

violation . . . ." Here, there was no allegation of breach of
contract. However, the contract does provide that an enpl oyee

3



conputation utilized by the Board in Saddl eback, the |ast day

CSEA could have filed a tinely charge was Septenber 13, 1985.
Since the charge was not filed until Septenber 16, 1985, the
charge was untinely. Thus the charge and the conplaint nust be
di sm ssed.
ORDER
Based on the reasons stated above, the conplaint and the
charge are DISM SSED in their entirety.

Pursuant to Public Enploynent Rel ations Board Regul ation

32635 (California Adm nistrative Code, title 8, part I11),

Fn. 2 (Continued)

may request a conference over a witten reprimand (Article 11,
section 11.2.). Mss Gay received her reprimnd on

February 16, 1985. She requested a conference which was held
on February 26, 1985. Thus, this matter was resol ved
approximtely 3 weeks before Gay received her notice of
rejection during probation.

Under the doctrine of equitable tolling, the conference

would not justify a tolling of the statute of limtations. For
the doctrine of equitable tolling to apply, two criteria nust
be met. First, the tolling must not frustrate the purposes of

the statute of |limtations provisions, which is neant to
prevent surprises through the revival of old clains. Second,
the tolling period nust reflect the tinme during which an
injured party "has several |egal renedies and pursues one in
good faith." California Dept, of Water Resources (1981) PERB
Deci sion No. Ad-122-S. Mss Gay did not pursue any other

| egal renedy concerning the reprimand. Therefore, the doctrine
clearly does not apply.

Finally, under Article 9, section 9.20 of the collective
bar gai ni ng agreenent, an enployee rejected during probation is
barred fromutilizing the grievance procedure to appeal the
decision to reject. In this case Mss Gay filed no grievances
over the letter of rejection and hence tolling on this basis is
not an issue.

Sl el St el e e b ey i by - P e BY 1 o e m v m e oo e  m gm T g A, R ek s e e S



Charging Party may appeal the dism ssal of this conplaint to

the Board itself.

Revi ew of Di sm ssal

Charging Party may obtain a review of this dism ssal of the
charge by filing an appeal to the Board itself within twenty
(20) cal endar days after service of this order (section
32635(a)). To be tinely filed, the original and five (5)
copi es of such appeal nust be filed in witing wwth the Board
itself in the headquarters office by April 15, 1986 and shall
be signed by the Charging Party or its agent. The Board's
address is

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacramento, CA 95814

If the Charging Party files a tinely appeal to this
di smssal, any other party may file with the Board itself an
original and five copies of a statenment in opposition within 20
days following the date of service of the appeal. Service and

proof of service of the statenent pursuant to section 32140 are

required.

Fi nal Date

If no appeal is filed within the specified tine limts, the

dismssal will becone final when the tine Iimts have expired.

Dat ed: March 26, 1986

W Jean Thonas
Admi ni'strative Law Judge



