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Bef ore Morgenstern, Burt and Porter, Menbers.
DECI SI ON

PORTER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the Lake
El sinore School District (D strict) to a proposed decision of a
PERB adm ni strative law judge (ALJ). The ALJ found that the
District violated the Educational Enploynent Relations Act (EERA
or Act)?! by unilaterally adopting the school cal endar and
changing the work year of the teachers. For the reasons which
follow, we reverse the ALJ's proposed decision and dism ss the

char ge.

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code.



FACTS

The coll ective bargaining agreenent between the Elsinore
Val | ey Education Association, CTA/NEA (Association) and the
District expired in June 1982, and agreenent on the successor
t hree-year contract was not reached until April 1983, retroactive
to July 1982. It contained provisions for reopening portions of
the agreenent in each of the succeeding two school years (1983-84
and 1984- 85) .

The reopeners for the 1983-84 school year were still in
medi ati on as of May 1984.2 Nevertheless, the District
superintendent submtted to the school board at its My 16
nmeeting a "draft tentative calendar" for the 1984-85 school year.
This was included in his "Superintendent's Report" and noted in
the m nutes. The Association president was at the neeting and
apparently requested a copy of the draft cal endar, which was
supplied by the superintendent two days |ater, attached to a
letter which stated that tinme was fleeting and there were
i nportant issues to be addressed in negotiations. These issues
included the District-proposed increased school year for children
and the District calendar. The enclosed draft calendar reflected
the |onger school year for students, along with a |onger work
year for teachers, both of which were consistent with the

District's initial proposal for 1984-85.

2All dates herein refer to 1984, unless otherw se
i ndi cat ed.



Al so, on May 18, the District's negotiator wote to the
Associ ation's negotiator, again attaching a copy of the draft
cal endar, and proposed three dates for negotiations, saying that
one of the itens the District wanted to negoti ate was cal endar.

According to the superintendent's unrebutted testinony, in
early June he sent a neno to the new Associ ation president
outlining topics that needed attention soon. I ncl uded anong
these was calendar. He requested to negotiate as soon as the
Associ ation had selected its 1984-85 bargaining team

On June 12, the District negotiator wote to the new
presi dent of the Association, enunerating a few topics which he
said the District had previously requested to negotiate, and
incl uded cal endar as one of the topics. H s letter states that
he had raised the issue of calendar at the table on June 7 but
that the Association's negotiator, Tom Brown, told himthat the
team at the table was the 1983-84 negotiating teamand it could
not respond to a 1984-85 issue. The letter states that the
District wished to negotiate these subjects at the Association's
earliest convenience.

At the June 21 school board neeting, the board m nutes
indicate that the board took action to adopt a proposed schoo
cal endar, which the mnutes state was "subject to negotiations."
According to the m nutes, the Association president attended the
nmeeti ng but apparently nmade no objection to the action taken by

t he board.



The superintendent testified that, by August 13, it was clear
that no agreenent would be reached on the District's proposal to
i ncrease the nunber of preservice days for teachers, since the
parties had not commenced negotiations on the 1984-85 issues.
Thus, in order to have sufficient tine to notify teachers of the
start of school, the District revised its proposed cal endar on
August 13 to elimnate the proposed additional preservice day.
| nstead, under the revision to the cal endar, the nunber of
preservice days was consistent with the terns of the collective
bargai ning agreenent. The first bargaining session for the
1984-85 contract was held on August 16, and cal endar was one of
the issues under discussion, but no agreenent was reached at
that time. Nevertheless, teachers and students returned on the
dates indicated on the District's proposed cal endar.

In ate Novenber 1984, and still before agreenent was
reached on the cal endar, the school board expressed concern that
the spring vacation was different than that of the high school
district. The board instructed the superintendent to attenpt to
negotiate an agreenent to conform the vacation to that of the
hi gh schools and set a deadline of February 15, 1985 for such
agreenent to be reached in order to have sufficient tine to
notify students and their parents before vacation. n
Decenber 6, the superintendent informed the Association's
bar gai ni ng chairperson of the board's instructions and
apparently requested a neeting to negotiate the issue. The

chai rperson responded on Decenber 19 with a neno stating, in



essence, that the Association was prepared to address "the tota
hours issue" either in negotiations for the 1983-84 and 1984-85
years (the parties were waiting for the factfinding report for
1983-84 and were at inpasse for 1984-85) or in the unfair
practice hearing in this case scheduled for January 17, 1985.
In January 1985, the District admnistration again revised
the cal endar, nmaking spring vacation one week |ater than as
indicated on the earlier version. The nmeno attached to the
cal endar and distributed to school principals and secretaries

states that this is "STILL A PROPOSED CALENDAR " (Enphasis in

original.)

The coll ective bargaining agreenent then in effect includes
an article specifying that the work year for the teachers shall
be 179 days for returning teachers and 180 days for new teachers,
with 175 student attendance days, 1 parent conference day, 3
preservice days for returning teachers and 4 preservice days for
new teachers. Finally, it states that the school year cal endar
shall be attached.

The agreenent contains, as an appendi x, a "proposed"
cal endar for the 1982-83 school year that was tentatively agreed
to in Septenber 1982 and later incorporated into the full

agreenent. The significant dates are as follows:

August 31 New teachers' first day
Septenber 1 Returning teachers' first day
Sept enber 7 Students' first day
Decenber 20 -

January 3 Chri stmas recess
April 4-8 Spring recess
June 10 Last day of school



The appendi x also states that the District shall establish 1 full
day of parent conferences and up to 4 student m ni mum days for
partial day conferencing.

The 1982-85 agreenent also had attached to it, as a second
appendi x, a "proposed cal endar"” for 1983-84. It is not clear
fromthe record when this calendar was agreed to, as the parties
were still in factfinding on that year's negotiations during the

spring of 1984.° Nonethel ess, the significant dates are as

fol |l ows:
Sept enber 7 New teachers' first day
Sept enber 8 Returning teachers' first day
Sept enber 12 Students' first day
Novenber 16 Par ent -t eacher conference
Decenber 19 -
January 2 Christmas recess
April 16 - 20 Spring recess
June 15 G osing day of school - unless

nodi fi ed by negotiations or

| egi sl ation
The charge in this case was filed on August 2, 1984 by the
Associ ation's bargai ning chairperson, Janes Caldwell. The
Association later substituted as the charging party. The charge
alleges that the District took unlawful unilateral action by
adopting a school calendar on June 21, 1984 that altered the
wor k year of the bargaining unit nmenbers. Caldwell was the

Association's only witness, and he testified that, as of the date

3Al t hough the ALJ stated in his decision that the previous
year's cal endar was adopted in Septenber, he was apparently
referring to the cal endar adopted by the District for 1982-83,
since the record does not reveal when the 1983-84 cal endar was
~adopt ed.



of the hearing (January 17, 1985), the District was "giving

i npl ementation” to the calendar that was adopted in June 1984,
except that the District did not increase the nunber of
preservice days required of the teachers. The witness testified
that the cal endar adopted in June for 1984-85 differed from the
1983-84 calendar in that the teachers were to cone back a week
earlier, it lengthened the work year by five days, it changed
Christmas vacation to a later tine, it changed spring break to a
two-week earlier tinme, and it designated two m ni num days in
April for parent conferencing. The witness also stated that, in
the spring of both 1983 and 1984, there had been two days of
parent conferences that gave rise to grievances in which it was
all eged that teachers had to work additional hours.

The District raised four defenses. First, it argued that
the Association waived its right to bargain the subject of
calendar. Second, the District asserted that the cal endar was
only a tentative cal endar, subject to negotiations and,

t herefore, under San Jose Community College D strict (1982) PERB

Deci sion No. 240, no unfair practice was conmtted. Third, the
District raised business necessity as a defense, since it needed
time to plan and notify parents and enpl oyees of inportant dates.,
Finally, the D strict argued that its action was consistent with
past practice in that it had adopted tentative calendars in
previ ous years.

The ALJ rejected all of the District's defenses. As a

renedy, he ordered the usual cease and desist and posting and,



in addition, required the District to pay enployees for the extra
days worked plus ten percent per annum to neet and negoti ate
upon request, and to return to the status quo for 1985-86.

DI SCUSSI ON

This case presents the issue of whether the District's
adoption of a calendar, "subject to negotiations," violates EERA
section 3543.5(0).r5 Previ ous Board decisions have established
that the enployee calendar is a negotiable subject, including

the work year starting and endi ng dates, holidays, vacations and

extra hour assignnments. Palos_Verdes Peninsula Unified School

District/Pleasant Valley School District (1979) PERB Deci sion

No. 96. However, a calendar adopted for the purpose of
establishing the student calendar is not negotiable and,
therefore, the District does not commt an unfair practice by

unilaterally adopting such a calendar. Palos Verdes, supra; San

Jose Community College District (1982) PERB Decision No. 240.

Contrary to the Association's argunents, we find the decision
in San Jose to be closely analogous to the facts in this case.
In San Jose, the district infornmed the association that it

intended to withdraw from an experinental program which would

°Section 3543.5 provides, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to:

- - - - - - - - » - - - - - - - - - L] - - -

(c¢) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



have the effect of changing 15 inservice days to teaching days.
The associ ation denmanded to negotiate the subject of cal endar,
and the district agreed. At the first neeting, the district
presented its proposal, which reflected its expressed intent to
wi thdraw from the experinental program and, thus, increased the
nunber of teaching days by 15. The association presented a
counterproposal at the second neeting, which the district
rejected, maintaining its original position. At the next two
sessions, no novenent was made by either side. The district

decl ared inpasse, but PERB refused to certify it. The district
then adopted a cal endar that appeared to be the same as the one
it proposed. The Board found that the district's evidence showed
that the cal endar adopted was, by definition, tentative and only
a mechanismto initiate the upcomng school year student
registration process. The tentative nature was evidenced by the
district's continued involvenent in the negotiating process and
by the fact that the district nade a proposal follow ng adoption
of the calendar that was different than that adopted. Five nore
sessions followed, with no novenent by the district in its

pr oposal .

In San Jose, the ALJ had concluded that the district
commtted a violation by adopting the tentative school cal endar
that the ALJ found unilaterally altered the past practice with
regard to the beginning and ending dates of the first senester.
In addition, he found no violation with regard to the

substitution of teaching days for inservice days, since he



determ ned that the association had waived its right to
negotiate. The Board reversed the ALJ, concluding that the
district did not affect a matter within scope on the cal endar
adoption issue, since the evidence denonstrated that the district
adopted its calendar solely for operational purposes and
continued to conply with its obligation to negotiate in good
faith over the dates of certificated service. "By so doing, the
District fulfilled its duty to negotiate in good faith as
required by the Act."

On the issue of change in nunber of inservice days, the Board
agreed wth the ALJ's conclusion but found that the association
had failed to prove that the substitution of teaching days for
inservice days affected a matter within scope. There was no
evi dence about additional work that was required and, as to
those issues related to the discontinuation of the inservice
program that did affect matters within scope, the evidence
showed that the parties continued to negotiate in good faith.

Also relevant to the present case is (Cakland Unified School

District (1983) PERB Decision No. 367. |In that decision, the
district had net with the charging party three tinmes to negotiate
the school calendar for the school year 1980-81. Prior to
reaching agreenent, the district adopted cal endars for 1980-81,
1981-82 and 1982-83. The calendar for 1980-81 switched a

holiday to a date different than that specified in the collective
bargai ni ng agreenent. The Board affirnmed the ALJ's finding of a

violation with respect to the 1980-81 cal endar, since it swtched

10



a date of a holiday specified in the contract. However, the
Board reversed the ALJ's finding of a violation with regard to
adoption of the calendars for 1981-82 and 1982-83. dCting San

Jose, supra, the Board stated:

Based on the District's expressed

w |l lingness to negotiate these cal endars

with OSEA, we find that, by its action on
July 23, the board intended only to adopt a
student cal endar and not an enpl oyee cal endar
governi ng enpl oyees represented by OSEA

Cakl and, supra, page 37.

The Board also found that, at a subsequent neeting to negotiate
cal endar, there was no request nmade by the association to
negotiate the calendars for 1981-82 and 1982-83, nor was there
any refusal by the district to negotiate these calendars then or
at any subsequent tine. Thus, the association failed to sustain
its burden of proving that the district violated the Act by its
conduct .

In Gonzal ez Union H gh School District (1984) PERB Deci sion

No. 410, the Board found that the district violated the Act when
it unilaterally adopted a tentative school cal endar,
notwi thstanding that it had a past practice of adopting tentative

calendars at the sane tine each year. The Board found that the

district's conduct evidenced an unwillingness to negotiate the
subj ect, thereby nmaking the calendar final. The contract between
the parties contained a provision that, if neither side requested

to renegotiate the contract by February 1, the contract would be
automatically extended for another year. On February 9, the

district's representative wote to the association notifying it

11



that, since no request had been received, the contract was
automatically extended. In March, the district adopted its
tentative calendar. Thereafter, when the association denmanded to
negotiate, the district refused to negotiate and, instead, said
it would "discuss" the issues. The Board concluded that, by this
conduct, the district failed to afford the union the opportunity
to negotiate on the calendar, and this unw llingness had the
effect of making the calendar final.

W find these cases instructive in resolving the issue before
us. In the present case, the D strict informed the Association
several tinmes prior to June 21 of its desire to comence
negotiations on the calendar. The District also attenpted to
raise the issue at the bargaining table in early June, only to
be told by the Association that its bargaining team could not
address that issue since it involved the 1984-85 school year.
Followng the District's adoption of the calendar on June 21, the
District continued to recognize its obligation to negoti ate. In
August, prior to the first bargaining session, the D strict
nodi fied the calendar and changed the starting day for teachers
to reflect the |anguage of the contract, since the superintendent
realized that the parties would not reach agreenent on the
proposed increase in preservice days in time to notify teachers
of their return date. The District then net with the Association
on August 16 to negotiate the contract, including the cal endar.

Al though the starting date for school for the 1984-85 year was

12



earlier than in 1983-84, it was simlar to the starting date in
1982- 83.

Simlarly, in Decenber, prior to agreenent on the cal endar
the District realized that the spring break indicated in the
cal endar did not conform to the high school district cal endar.
However, when the District attenpted to neet to negotiate this
change with the Association, it was told essentially that the
cal endar issue was being litigated (referring to the present
unfair that had been filed but had not yet gone to hearing) and
was al so the subject of negotiations for the conplete contract
reopener subjects. The Association representative concluded his
response by indicating that the issue would be resolved in one
of those two foruns and, thereupon, refused to neet separately to
negotiate the issue. As a result, the District again changed the
cal endar by noving the dates of spring break to a later tinme to
coordinate the student attendance with that of the high schoo

district.

Gven the facts in this case, we conclude that the
Associ ation has failed to carry its burden of proving by a
preponderance of the evidence that the District's adoption of
the calendar was either intended to be a final cal endar, or that
it unilaterally altered the terns and conditions of enploynent.

In so holding, we rely upon San Jose Community College District,

supra, and find that the nmere adoption of a tentative calendar is

not a per se refusal to bargain, nor is it a per se change in the

terns and conditions of enploynent. The adoption of a cal endar

13



may evidence a refusal to bargain if the surrounding facts and
circunstances reflect that the district intends it to be a fina
calendar. One of the ways of proving this is if the district
inmplenments it and, in so doing, changes the terns and conditions
of enploynent.6 However, in this case, the D strict repeatedly
expressed its willingness to negotiate the subject, both before
and after its action on June 21. The action taken clearly
reflected its tentative nature, and the board m nutes |ikew se
indicate it was subject to negotiation. Further, the District's
conduct evidenced its continued recognition of its bargaining
obligation. Although the Association argues that the cal endar
changed the status quo, there is insufficient evidence to
conclude that significant changes were, in fact, inplenented.
Taken as a whole, the record does not support a finding that the
cal endar was a final calendar adopted in derogation of the
District's bargaining obligation, nor that it unilaterally

i npl enented changes in the terns and conditions of enploynent.
Because we conclude the Association has failed to carry its
burden of proof, we need not reach the remai ning defenses raised

by the District.

CRDER

Upon the foregoing findings of fact and concl usions of | aw,

and the entire record in this case, it is hereby ORDERED t hat

6we would note that such changes may constitute
i ndependent, unlawful wunilateral changes as well.
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the unfair practice charge and conpl ai nt agai nst the Lake

El sinore School District are DI SM SSED.

Menbers Morgenstern and Burt joined in this Decision..
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