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DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ations Board (PERB or Board) on appeal by
Charging Party Mary Katherine Cupp of a regional attorney's
di sm ssal, attached hereto, of her unfair practice charge
agai nst the Anerican Federation of State, County and Mini ci pal
Empl oyees, Local 2620, AFL-CIO (AFSCME). In her charge, Cupp
all eged that AFSCME violated the State Enpl oyer-Enpl oyee
Rel ati ons Act (SEERA or Act) section 3519.5(b)?! by: (1)

!SEERA is codified at Government Code section 3512 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519 states, in
pertinent part:

It shall be unlawful for an enpl oyee



overchargi ng her on her nonthly nmenbership dues for two nonths
in which she worked part-tinme; (2) failing to keep financi al
transaction records as required by SEERA section 3515.7(e),
infra; (3) refusing to file grievances on Cupp's behal f; (4)
failing to provide sufficient training for AFSCVE stewards; (5)
failing to negotiate inproved wages; and (6) failing to
establish reasonabl e procedures for nenbers to receive fair
share fee refunds.

The regional attorney dism ssed the entire charge on the
grounds that it failed to state a prinma facie case in that no
evi dence was presented that AFSCME breached the duty of fair
representation, the failure to proceSs grievances charge S
tinme-barred, and the proper manner to seek conpliance with
SEERA section 3515.7(e) is by filing a petition to conpel
conpliance, not by filing an unfair practice charge.

Cupp appealed the regional attorney's dismssal of three of
her allegations: the overcharging of dues; the failure to
mai ntai n adequate financial records; and AFSCME s all eged

failure to process Cupp's grievance.

organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.



W have reviewed the regional attorney's dismssal in |ight
of Cupp's appeal and AFSCVE s response thereto, and we find his
determnation should be affirmed and adopted consistent with
the discussion below. However, we refer Cupp's conpl aint
regarding the insufficiency of AFSCME' s financial statenment to
the regional office, to be processed as a Petition to Conpel
Conpl i ance.

DI SCUSSI ON

Over chargi ng of Dues

The regional attorney analyzed this allegation as a breach
of the duty of fair representation. To establish a prima facie
violation of such a breach, charging party nust allege facts
that woul d denonstrate the enpl oyee organi zation has acted
arbitrarily, discrimnatorily, or in bad faith. The regiona
attorney found that Charging Party failed to state a prim
facie violation of the Act, and based this conclusion solely on
a duty of fair representation analysis. However, Cupp has
all eged a violation of SEERA section 3519.5(5), whi ch
enconpasses interference and reprisal as well as the duty of
fair representation. Since the charge does not contain
al l egations that would support a claimof interference or
reprisal, the regional attorney's failure to consider these
theories is non-prejudicial to Charging Party.

The dues AFSCME charges its nenbers are a set percentage of
the nenbers' gross nonthly inconme. Based on the enployer's

report, the State Controller deducts that percentage fromthe



enpl oyee' s paycheck each nonth. 1In Cupp's case, the enployer
apparently erred in authorizing the paynent of her full salary
for Cctober and Novenber 1985, while she was on partial |eave.
Since Cupp received full-salary paychecks, the full anount of
dues was deducted, and AFSCME was sent a copy of the enployer's
Payrol | Deduction Report. Cupp notified AFSCVE of the error.
She does not dispute the regional attorney's statenent that
AFSCME made three attenpts to reach her. AFSCME |ater followed
up with a letter to Cupp, explaining the procedure for the dues
deduction and asking Cupp for nore information, since the only
of ficial docunents AFSCME had relating to the dues deduction
were the enployer's reports that showed Cupp received ful
wages. At the time Cupp filed her unfair practice charge, she
had not yet presented docunentation to AFSCME that woul d
support her claim Based on these facts, Cupp has failed to
sufficiently show AFSCME acted in an arbitrary, discrimnatory,
or bad faith manner.

Typically, although not necessarily in all cases, the
manner in which a union calculates and assesses its dues for
its menbers is an internal union matter. In her charge, Cupp
clainms that AFSCVE breached its duty to fairly represent her by
charging dues in excess of the anount charged to other
menbers. However, she has failed to allege facts reflecting
that any overcharge was the result of conduct by AFSCME t hat
was even arguably arbitrary, discrimnatory, or in bad faith.

| nstead, as noted above, any overchargi ng appears to be the



result of a chain of events triggered by the inadvertent
paynent of a full salary to Cupp for October and Novenber of
1985, and not the result of any inproper conduct by AFSCME.

Fi nanci al Records

Cupp alleges that AFSCME violated the Act by not neeting
the requirements of SEERA section 3515.7(e)3 by failing to
make available to enployees a record of AFSCME s financi al
transactions which are certified by the AFSCME president,
treasurer, or conparable officer. Cupp clains the union is
required to mail the financial statenent to each enpl oyee, and
that she did not receive a statenent for 1984 until she nmade a

request. In addition, she asserts the 1984 financial statenent

PERB's deternmination that Cupp failed to state facts
showi ng a breach of AFSCVE s duty of fair representation does
not preclude Cupp from other neans of seeking a refund.
However, PERB is not the proper forumin which to seek such
relief.

3SEERA section 3515.7(e) provides that:

Every recogni zed enpl oyee organi zati on which
has agreed to a fair share fee provision
shall| keep an adequate item zed record of
its financial transactions and shall nake
avai l abl e annually, to the board and to the
enployees in the unit, within 90 days after
the end of its fiscal year, a detailed
witten financial report thereof in the form
of a bal ance sheet and an operating
statenment, certified as to accuracy by its
presi dent and treasurer or conparable
officers. In the event of failure of
conpliance with this section, any enpl oyee
in the unit may petition the board for an
order conpelling this conpliance, or the
board may issue a conpliance order on its
own noti on.



was not properly certified.

The regional attorney stated that, even if Cupp's clains
were valid, violations of SEERA section 3515.7(e) could not be
remedi ed through the unfair practice charge process. Relying

on Service Enployees International Union, Local 99 (K mett)

(1979) PERB Decision No. 106, which held that the appropriate
procedure for renedying such a violation is to file a petition
to conpel conpliance, the regional attorney dism ssed the
charge by finding that Cupp failed to state a prima facie case.
The renedy for faulty financial records is to file a
petition conpelling conpliance instead of filing an unfair
practice charge. Nevertheless, we find the regional attorney
did not treat this allegation properly. Rather than forwarding
Cupp's conmplaint to the regional office for further action, he
di sm ssed the allegation and suggested that Cupp file a
petition to conpel conpliance pursuant to SEERA section

3515.7(e). PERB Regul ation 32125(e)* inplements that section.

“PERB Regul ations are codified at California
Adm ni strative Code, title 8, section 31001 et seq. PERB
Regul ation 32125(e) provides:

A petition to conpel conpliance with
CGovernnent Code section 3546.5 or 3587 nay
be filed by any enpl oyee belonging to the
organi zation. A petition to conpel
conpliance with Governnent Code section
3515.7(e) may be filed by any enployee in
the unit. Such petition shall be filed in
the regional office and shall include the
names, addresses and tel ephone nunbers of
t he exclusive representative, the enpl oyer,
and the petitioning party.



The main requirenent to invoke this regulation is that an
enployee in the unit notify PERB that the union's financia
record is inadequate. Cupp has done this, and the regiona

of fice should have treated her conplaint as a petition to

conpel conpliance. We, therefore, transfer Cupp's conplaint to
the Sacranmento Regional Ofice with instructions to process it
in accordance with this discussion.

Failure to Process Gievances

In her charge, Cupp alleged that AFSCMVE refused to process
grievances on her behalf. The specific incidents she recited
occurred nore than six nonths prior to the March 3, 1986 filing
of Cupp's unfair practice charge.5 The regional attorney
stated in his April 10 warning letter to Cupp that she
"acknowl edge[d] that [she had] not requested representation
from AFSCVE in the six nmonths inmediately preceding the filing
of [her] charge on March 3, 1986." Although given an
opportunity to do so, Cupp did not respond to the regiona

attorney's conclusion and this allegation was disnm ssed. The

®SEERA section 3514.5(a) provides, in pertinent part:

Any enployee . . . shall have the right to
file an unfair practice charge, except that
the board shall not do either of the
followng: (1) issue a conplaint in respect
of any charge based upon an alleged unfair
practice occurring nore than six nonths
prior to the filing of the charge; (2)
However, when the charging party
denonstrates that resort to contract

gri evance procedure would be futile,
exhaustion shall not be necessary.



regional attorney also found that there was no allegation of a
"“continuing violation," nor had it becone "futile" to request
AFSCME' s representation. SEERA section 3514.5(a) prohibits
PERB from issuing a conplaint based upon conduct occurring nore
than six nonths prior to the filing of the unfair practice
charge. Thus, the regional attorney properly dism ssed Cupp's
al | egati on.

On appeal, Cupp states that she did request that the union
file a grievance for the over-collection of dues, and that it
was AFSCME's failure to grieve that "triggered this
conplaint."” Cupp does not claim that she inforned the regiona
attorney that she had requested representation in this matter,
nor did she amend her charge after receiving the warning
letter. This is an allegation not raised with the regiona
attorney, and it may not be raised for the first tinme on
appeal. The regional attorney's dismssal of this allegation
is affirnmed.

O her Allegations Dismssed

The bal ance of Cupp's appeal chastises the regiona
attorney for siding with "the power," i.e., AFSCME, and cl ains
the dismssal is unfair to union nenbers. Cupp fails to
specify any errors nade by the regional attorney. PERB
Regul ation 32360(c) states:

The appeal nust be in witing and nust state
the specific issue(s) of procedure, fact,

law or rationale that is appealed and state
the grounds for the appeal.



Thus, the remainder of Cupp's appeal is insufficient to raise
further issues before this Board.

ORDER

Based on the foregoing, we AFFIRM the regional attorney's
dism ssal. W also refer Cupp's conplaint regarding the
sufficiency of AFSCME s financial records to the Sacranento
Regional Ofice to be processed as a Petition to Conpel

Conpl i ance.

Menbers Porter and Craib joined in this decision.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
Headquarters Office

1031 18th Street

Sacramento, California 95814

(916) 322-3088

April 18. 1986

Mary Kat herine Qupp

Re: Mary Katherine CQupp v. Anerican Federation of State. County
and Muni ci pal Enpl oyees. Local 2620. AFL-d O
Case No. S QO 59-S

Dear Ms. Cupp:

Oh March 3, 1986. 'you filed the above-captioned charge alleging
that the American Federation of State. County and Muni ci pal
Enpl oyees, Local 2620, AFL-C O (AFSCMVE) viol ated section
3519.5(b) of the State Enpl oyer-Enpl oyee Rel ati ons Act (SEERA
or Act) by (1) overcharging you on your nonthly dues for the
nont hs Cctober and Novenber 1985; éZ) failing to keep a
certified itemzed financial record as required by section
3515.7(e) of the Act; (3) failing to represent you in
grievances against the State of California, Departnent of
Devel opnental Services (State or Enployer); (4) failing to
provide proper steward training, (5) failing to negotiate

| nproved wages; and (6) failing to have reasonabl e procedures
for fair share reinbursenent to enpl oyees.

| indicated to you in ny letter dated April 10. 1986. that the
above-referenced charge did not state a prinma facie case, and
that unl ess you anended the charge to state a prina facie case,
or withdrew it prior to April 11. 1986. it would be di sm ssed.
More specifically. | informed you that if there were any

factual inaccuracies or additional facts which would correct

the deficiencies explained in that letter, you should anend the -
charge accordingly.

| have not received either a request for w thdrawal or an
anmended charge and amtherefore dismssing this charge based on
the facts and reasons contained in ny April 10. 1986, letter
which is attached as Exhibit 1.
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R ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal (California Admnistrative
Code; title 8. section 32635(a)). To be tinely filed, the
original and five copies of such appeal nust be actually
received by the Board itself before the close of business
(5:00 p.m) on May 8. 1986. or sent by tel egraph, certified or
Express United States mail postnmarked not later than May 8.
1986 (section 32135). The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacramento. CA 95814

If you file a tinely appeal of the refusal to issue a
conplaint, any other party may file wth the Board an ori ginal
and five copies of a statement in opposition within twenty

cal endar days follow ng the date of service of the appeal
(section 32635(b)).

Servi ce

Al'l documents authorized to be filed herein nmust also be- -
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany each copy of a docunent served upon a
party or filed with the Board itself. (See section 32140 for
the required contents and a sanple form) The docunent will be
consi dered properly "served" when personally delivered or
deposited in the first-class mail postage paid and properly
addr essed. '

Extensioh of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three cal endar days before the
expiration of the tinme required for filing the docunent. The
request nust indicate good cause for and. if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section 32132).
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Final Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.
Sinqerely,

JEFFREY SLOAN
Acting CGeneral Counsel

M chael Terris
Staff Attorney

At t achnent

4530d



STATE OF CALIFORNIA " GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
HEADQUARTERS OFFICE .

1031 18TH STREET

SACRAMENTO, CALIFORNIA 95814

(916) 322-3088

April 10, 1986

Mary - Kat heri ne Cupp

Re: Mary Katherine Cupp v. Anmerican Federation of. State,
County and Muni ci pal Enpl oyees, Local 2620, AFL-Cl O
Case No. S-CO59-S

Dear Ms. Cupp:

On March 3, 1986, you filed the above-capti oned charge all eging
that the Anmerican Federation of State, County and Muini ci pal
Enpl oyees, Local 2620, AFL-CIO (AFSCME) viol ated section

3519. 5(b) of the State Enpl oyer-Enpl oyee Rel ations Act (SEERA
or Act) by (1) overcharging you on your nonthly dues for the
nmont hs COct ober and Novenber 1985; (2) failing to keep a
certified itemzed financial record as required by section
3515.7(e) of the Act; (3) failing to represent you in
grievances against the State of California, Departnent of
Devel opnental Services (State or Enployer); (4) failing to
provi de proper steward training; (5 failing to negotiate

i mproved wages; and (6) failing to have reasonabl e procedures
for fair share reinbursenent to enpl oyees.

Overcharge of Monthly Dues and Failure to Rei nmburse

The i1 nvestigation revealed the follow ng facts. During the
nont hs -of October and Novenber 1985, you were required for
personal reasons to take an unpaid |eave of absence and,
accordi ngly, you worked approxinmately 11 days in each nonth.
However, for the nonth of October, you received, by mail, a
paycheck for your regular nonthly salary. On your return to
work in |ate Novenber, you were told by the Enployer that the
check had been issued in error and that you were required to
rei nburse the Enployer. Wen you subsequently reinbursed the
Enpl oyer, you did not receive a revised pay stub. On
Decenber 1, 1985, you received your Novenber paycheck.
However, the check was again in error, paying you in full, even
t hough you were on unpaid |eave status for approxi mately
one-half of the nmonth. On receipt of the check, you returned
it and requested a payroll correction. You have a pay stub
reflecting the subsequent correction.

For the nonths of October and Novenber 1985, AFSCME assessed
you and had w thdrawn through payroll deduction, full nonthly

EXH BI'T |
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dues. AFSCME charges nmenbers a fixed percentage of the
nmenber's gross nonthly salary. You.contend that the assessnent
by AFSCME was i nproper because you did not actually recei ve
your-.full gross salary for those nonths.

On or about Decenber .10, 1985, after realizing that you had
been fully assessed on your dues by AFSCMVE, you tel ephoned
AFSCME, spoke with a secretary, and requested rei nbursenent for
t he over paynent. Accordin% to you, AFSCME never returned your
tel ephone call. AFSQOVE ac nomAedges that it received your
phone nessage but clains it was unsuccessful in attenpting to
return your call on three separate occasions. On March 12,
1986, after the above-captioned charge was filed, AFSOMVE sent
you a letter explalnln% Its dues deduction procedures and the
amount s deducted for e nonths of Cctober and Novenber. The
| etter explained that the dues were conputed fromthe State
Controller's nmonthly payroll deduction reports and that the
reports for the nonths of Qctober and Novenber indicated that
you received your full salary. The letter requested that if
you believed that there was a discrepancy in the Controller's
reported figures, you should forward a copy of your payroll e
check stubs to AFSOME for review and that, if there was indeed
an error, a refund would be nade. o

I n phone conversations with this office you have stated that
you have been unable to obtain fromthe State a copy of your
Cct ober paycheck stub and that you consequently have been
unable to forward it to AFSOME Tor review. On March 14, 1986,
you requested that an AFSOME shop steward, Harry Gaski ns,

assi st you in obtaining the pay stub fromthe Enployer. To
date you have not received it.

Based on the foregoing facts, the allegation that AFSCME has
vi ol ated SEERA by overcharging you on your nonthly dues for the
nmont hs of Cctober and Novenber 1985 fails to state a prinma
facie violation of the Act. To establish a prinma facie
violation for a breach of the duty of fair representation, the
Charging Party nmust set forth a clear and conci se statenent of
the facts denonstrating that the enpl oyee organi zati on has
am?daﬂnwanlm discrimnatorily or in bad faith. Frenont
3t : L .
(4/ 21/ 80) PERB Decision No. 125; PERB Rule Section
32615(a)(5). No evidence has been presented that AFSOME has
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acted in such fashion. To the contrary, the evidence appears
to indicate that AFSCME reasonably relled upon the State
Controller's payroll deduction re?orts in good faith. Wile
AFSCME may have been remss in only attenpting to reach you by
tel ephone, and not inwiting, prior to the filing of the
charge, nere negligence or poor judgnent fail to constitute a
breach of the duty of fair representation. See United Teachers
of Los Angeles (Collins) (1/17/83) PERB Deci sion™™N0. Z58.

Failure to Keep Itemzed and Certified Financial Records

The charge all eges that AFSOME breached its duty of fair
representation by not nmeeting the statutory requirenents of
SEERA section 3515.7(e) by failin% to make available to

enpl oyees an itemzed record of the enployee organization's
financial transactions, which were certified as to accuracy by
the organi zation's president, treasurer or conparable officer.
You claimthat the phrase "nake avail abl e" used in section
3515.7(e) requires AFSOME to mail the financial statenent to
each and every enployee within the bargaining unit. The

I nvestigation revealed that AFSCME nailed to you an itemzed -
financial record for 1984, but only after you nade a request.

You also claimthat the 1984 financial statenent was not
properly certified by an appropriate representative of AFSCME.
The investigation revealed that the financial statenment was
prepared by a certified public accountant and presented to the
executive board of AFSOME on or about January 12, 1985. On or
about March 16, 1985, the executive board decided that it was
satisfied wth the audit. '

Assum ng arguendo the validity of your clains that AFSCME has
failed to nake available and to properly certify its annual
financial statenents, the charge, nevertheless, fails to
establish a prinma facie violation of SEERA section 3519. 5(b).
In Kimmett v. Service Enpl oyees International Union, Local 99
(107197 79) PERB Decision No. 106, PERB held:

a statute clearly indicates that the
appropriate procedures for remedying a
violation of section 3546.5 [of the Education
Enpl oynment Rel ations Act, a section anal ogous
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to SEERA section 3515.7(e)] is not to file an
unfair practice charge agai nst the enpl oyee
organi zation, but to file a petition with
PERB. seeki ng an order conpelling conpliance.

The proper manner to seek conpliance with section 3515.7(e) of
SEERA is found in PERB regul ati on 32125(e) and (f), which reads
in relevant part:

(e) Apetition to conpel conpliance with
Gover nment Code section 3515.7(e) may be
filed by any enployee in the unit. Such
petition shall be filed in the regional
office and shall include the nanes,
addresses, and tel ephone nunbers of the
excl usive representative, the enpl oyer, and
the petitioning party.

(f) The petition to conpel conpliance shal
be filed not later than 12 nonths foll ow ng
the end of the exclusive representatives
precedi ng fiscal year.

Accordingly, the above allegation fails to state a prina facie
case. :

Failure to Process i evances

- The charge all eges that AFSCME has refused to process
grievances on your behalf. Specifically, the charge alleges
that AFSCME refused to process grievances regarding (1) the
governor's reference in 1982-83 that public enpl oyees
retirement funds would be used to revive California real

estate; (2) a 1983 failure by the Enployer to pay you a bonus
for two accepted nerit award suggestions; and, (3) a 1983

I nci dent involving the Enpl oyer's alleged breach of section
4600 of the Labor Code, which provides for enpl oyee designation
of personal physicians in work-related injuries.

You acknow edge that you have not requested representation from
AFSCME in the six nonths imedi ately preceding the filing of
your charge on March 3, 1986. You assert, however, that
AFSCMVE s past pattern and practice of refusing your requests
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for representati on have made such requests futile. Moreover,
you claimthat the Enployer's breach of Labor Code Section 4600
is a continuing violation, and, thus, AFSCVE s refusal in 1983
to represent you on the matter is a continuing breach of its
duty of fair representation.

The above allegation fails to establish a prima facie violation
of the Act. Under section 3515.5(a) of SEERA, the Board w |

not "issue a conplaint in respect of any charge based upon an
all eged unfair practice occurring nore than six nonths prior to
the filing of the charge." Wth respect to the specific
incidents raised in your charge, all of them occurred nore than
two years prior to the filing of the charge in the present case.,

The nature of the unfair practice charge which you have all eged
does not fall within the definition of "continuing violation."
Even assum ng arguendo that the State has commtted a
continuing violation by continually breaching Labor Code
section 4600, this does not by itself establish that AFSCME has
commtted a continuing violation of section 3519.5(b) of

SEERA. PERB has recogni zed that violative conduct occurring
more than six nonths before a charge is filed nay becone the
basis for the issuance of a conplaint if the conduct is -
repeated within the six nonths of the filing date of the
charge. However, where there is no identifiable repetition of
the allegedly violative conduct within the six nonths preceding
the filing of the charge, no complaint wll issue. (San
Diegito Onion H gh School District (2/25/82) PERB Deci sion

No. 194.) The violation you allege does not appear to be
econtinui ng" because there was no recurrence of any conduct on
the part of AFSCME within the six nonths preceding the filing
of the charge. As you acknow edged, you have not requested

t hat AFSCME represent you during that six-nonth period.

Your failure to request representation during a statutory
six-nmonth period prior to the filing of the charge is not
excused by your claimthat it had becone "futile" to nake such
requests because of AFSCMVE s past practice of refusing to
represent you. There is no evidence that AFSCME' s past
refusals were made in bad faith or in an arbitrary or

di scrimnatory manner nor that a reasonable person woul d have
concl uded that AFSCME' s conduct made it futile to renew one's
requests for representation on different matters.
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Failure to Properly Train Shop Stewards

The charge all eges that AFSCME has breached its duty of fair
representation by failing to properly train shop stewards. As
evidence of this violation, the charge notes that the 1984
financial statenment states that only $1,013.65 was allocated
for steward training during that fiscal year.

In Kimmett v. Service Enployees International Union, Local 99,
supra, PERB Decision No. 106, the Board noted that the duty of

representation does not apply to "internal union

activities that do not have a substantial inpact on the
rel ati onships of the unit nmenbers to their enployers" and that,

internal union activities that do not have such an inpact are
not subject to the duty of fair representation.”™ The anmount of
noney that an enpl oyee organi zati on wi shes to spend on steward
training is an internal union activity. Although the anmount of
noney spent on steward training may have an indirect inpact on
enpl oyer - enpl oyee rel ations, the inpact is attenuated by the
numer ous ot her variables that affect a steward's ability to
handl e enpl oyer - enpl oyee rel ati ons. :

Accordingly, the allegation fails to establish a prinma facie
vi ol ati on.

Failure to Negotiate Reasonable Sal ari es

The charge refers to the |low salaries negotiated by AFSCME and
inmplies that AFSCME has breached its duty of fair
representation by not negotiating better wages. The charge
fails to present any evidence that AFSCME negoti ated wages for
unit enployees in bad faith or in an arbitrary or

di scrim natory manner. I n Rocklin Teachers Professional

Associ ation (3/26/80) PERB Decision No. 124, the Board stated:

A union's duty to fairly represent enployees
during negotiations does not enconpass an
obligation to negotiate any particular item
and, in this case, the Charging Party has
failed to denonstrate that the association's
failure to negotiate benefits violated any
affirmative duty it owed to the unit

menbers. A prima facie case alleging
arbitrary conduct violative of the duty of
fair representation nmust, at a mninmm
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include an assertion of sufficient facts
fromwhich it becones apparent how or in
what manner the exclusive representatives
action or inaction was w thout a rationa
basis or devoid of honest judgnent.
[Ctation omtted.] \Wile the Board

recogni zes that it may be difficult to set
forth with exactitude the irrational or
arbitrary nature of the union's conduct
toward the unit nenbership, its requirenent
is necessary in order to ensure that the
bar gai ni ng agent, faced with the inpossible
task of pleasing all of the people all of
the time, is afforded a broad range of

di scretion and | atitude. The exclusive
representatives obligation during the
col l ective negotiating process necessarily
i nvol ves a high degree of give and take,
conprom se and trade off and, therefore,
cannot be subjected to a standard nore rigid
than is consonant with the realities of the
bar gai ni ng process. Because the task of

bar gai ni ng demands a bal anci ng of benefits
agai nst burdens, a union should not be
required to justify every decision it makes
at the bargaining table.

The investigation has revealed no evidence that AFSCME s
conduct in negotiating salaries for unit enployees has exceeded
"the bounds of reasonable |atitude" set forth in Rocklin
Teachers Professional Association and, accordingly, the charge
TalTs to establish a breach of AFSCME's duty of fair
representation.

Failure to Provide a Reasonable Fair Share Refund Procedure

The charge all eges that AFSCME has breached its duty of fair
representation by failing to provide for a reasonabl e,
unconplicated refund procedure for fair share fee enpl oyees.
The investigation revealed that you have been a nenber of
AFSCME since January 20, 1982. Accordingly, you do not have
standing to allege a violation of section 3515.8 of the SEERA
regardi ng of reinbursement of fair share fees. Section 3513(j)
of the Act defines fair share fee and states:
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"Fair share fee" neans the fee deducted by
the State enpl oyer for the salary or wages
of a State enployee in an appropriate unit
who does not becone a nenber of and :
financially support the recogni zed enplogee
organi zation. The fair share fee shall be
used to defray the cost incurred by the
recogni zed enpl oyee organi zation in
fulfilling its duties to represent the

enpl oyees in their enploynent relations with
the State, and shall not exceed the standard
initiation fee, nenbership dues, and genera
assessments of the recogni zed enpl oyee

or gani zat i on.

Only fair share fee payin% enpl oyees have the limted right to
demand and receive fromthe recogni zed enpl oyee organi zati on
certain reinbursenent of paynments under section 3515.8. There
IS no ﬁrOVISIon under the Act providing for reinbursenment of
fair share fees to voluntary nenbers of an enpl oyee

organi zation. Accordingly, the above allegation fails to stdte
a prima facie violation of the Act.

For these reasons, charge nunber S-CO59-S, as presentl
witten, does not state a prima facie case. |If you feel that
there are any factual inaccuracies in this letter or any

addi tional facts which would correct the deficiencies explained
above, please anend the charge accordingly. The anended charge
shoul d be prepared on a standard PERB unfair practice charge
formcl ear abel ed First Amended Charge, contain all the
facts and al l egati ons you wi sh to make, and be si gnéd under
penalty of perjury by the charging party. The anended charge
must be served on the respondent and the original proof of
service nust be filed with PERB. |If | do not receive an
amended charge or withdrawal fromyou before April 17. 1986,

| shall dismss your charge. |f you have any questions on how
to proceed, please call nme at (916) 323-8015.

Si ncerely,

M chael / Terlri s
Staff Attorney

4434d



