STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

CALI FORNI A FACULTY ASSOQCI ATI ON,
Charging Party, ) Case No. LA-CE-150-H

V. ) PERB Deci sion No. 613-H

TRUSTEES OF THE CALI FORNI A STATE ) February 9, 1987
UNI VERSI TY,
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Appear ances: Reich, Adell & Cost by Anthony R Segal |, for
Calrtornra Faculty Association; WIIliam B. Haughton for
Trustees of the California State University.

Before Burt, Porter and Craib, Menbers.
DECI SI ON

BURT, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by Trustees
of the California Staté University (CSU to a proposed
deci si on, .attached hereto, issued by a PERB Adninistrative Law
Judge (ALJ). In that decision, the ALJ found that CSU viol ated
section 3571(a), (b) and (c) of the H gher Education
Enpl oyer - Enpl oyee Rel ations Act (Cov. Code sec. 3560 et seq.)
by refusing to conply with a request by the California Faculty
Association (CFA) to provide certain salary information.

The Board has reviewed the proposed decision in |ight of
CSU s exceptions and CFA's response thereto, and the entire
record in the case, and hereby adopts the proposed decision as

the Decision of the Board itself.



In so finding, we do not decide that any wage data, in any
of its manifestations, gathered by CSU woul d necessarily be
subj ect to disclosure. Here, however, it is clear that the
wage survey data in question is an integral part of the salary
setting nmechanismat CSU, and, in the absence of a valid
privilege or defense raised by CSU, is relevant and necessary
in order for CFA to fulfill its responsibilities as the
exclusive faculty representative.

CRDER

Upon the foregoing facts, conclusions of |law, and the
entire record in this case, and pursuant to Government Code
section 3541.5(c), it is hereby ORDERED that the Respondent,
Trustees of the California State University, and its
representatives shall:

A. CEASE AND DESI ST FROM

1. Failing and refusing to provide the California
Faculty Association with correlated raw salary data obtai ned by
the California State University from higher educationa
institutions pursuant to its annual survey.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE H GHER EDUCATI ON
EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Wthin ten (10) workdays after this Decision is no
| onger subject to reconsideration, furnish the California
Faculty Association with the name of the institution that
corresponds to each of the documents of the inconplete salary

survey identified in the record of this case as Charging Party

Exhibit 9.



2. Wthin five (5 days following the date the
decision is no |longer subject to reconsideration, sign and post
at all work |ocations where notices to enpl oyees custonarily
are placed, copies of the Notice attached as an Appendi x
hereto, signed by an authorized agent of the enployer. Such
posting shall be maintained for a period of thirty (30)
consecutive workdays. Reasonable steps shall be taken to
insure that this Notice is not reduced in size, defaced,
altered or covered by any material .

3. Witten notification of the actions taken to conply
with this Oder shall be nade to the regional director of the
Public Enpl oynent Relations Board in accordance with his
instructions.

This Oder shall become effective imediately upon service

of a true copy thereof upon the California State University.

Menbers Porter and Craib joined in this Decision.



APPENDI X

NOTI CE TO ALL EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-150-H,
California Faculty Association v. Trustees of the California
State University, 1n wnich all parties had the right to
participate, It is found that the Trustees of the California
State University violated section 3571(a), (b) and (c) of the
Hi gher Education Enpl oyer-Enpl oyee Rel ations Act.

As a result of this conduct, we have been ordered to post
this Notice and we w | |:

A. CEASE AND DESI ST FROM

Failing and refusing to provide the California Faculty
Association wth correlated raw salary data obtained by the
California State University from higher educational
institutions pursuant to its annual survey.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLIC ES OF THE H GHER EDUCATI ON
EMPLOYER- EMPLOYEE RELATI ONS ACT:

Furnish the California Faculty Association with the
nane of the institution that corresponds to each of the
docunments of the inconplete salary survey identified in the
record of this case as Charging Party
Exhi bit 9.

Dat ed: CALI FORNI A STATE UNI VERSI TY

By

Aut horized Representative

THIS IS AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR AT
LEAST THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF

POSTI NG AND MUST NOT BE ALTERED, REDUCED I N SIZE, DEFACED OR
COVERED BY ANY OTHER MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A FACULTY ASSOCI ATI ON.
Unfair Practice
Charging Party, Case No. LA-CE-150-H
PROPOSED DECI SI ON
(7/29/86)

V.

TRUSTEES OF THE CALI FORNI A STATE
UNI VERSI TY.

Respondent .

e i i S L P W

Appearances: Reich. Adell & Crost by Anthony R. Segall. Esq..
for California Faculty Association; WIIliamB. Haughton. Esq..
for California State University.

Before Manuel M Melgoza. Adm nistrative Law Judge.
l. PROCEDURAL HI STORY

The California Faculty Association (CFA. Union or Charging
Party) filed the above-captioned Unfair Practice Charge on
December 26, 1985, alleging that the California State
University (CSU. Respondent or Employer) had refused to comply
with a request to furnish salary data collected by CSU as part
of a wage and benefits survey of conmparative higher education
institutions. The Public Employment Relations Board (PERB or
Board) issued a Conplaint on December 31. 1985 alleging that
CSU had violated the Higher Education Employer-Enmployee
Rel ations Act (HEERA)I. sections 3571(c) and. derivatively,

3571(a) and (b) by engaging in the above conduct.

'The HEERA is codified beginning at Government Code
section 3560. Section 3571 states, in relevant part, as
follows:

Thi's Board agent deci si on has been appeal ed to

the Board itself and is not final. Qilytothe
extent the Board itself adopts this decision and
rationale nay it be cited as precedent.




An informal conference, scheduled for January 7. 1986.
failed to result in a conplete settlenent of the dispute
underlying the Conpl aint. However, on about January 15. 1986.
the CFA filed an Amended Unfair Practice Charge, contending
that, through settlenent negotiations. Respondent had partially
conplied with the Union's information request, but had del eted
the nanes of the particular institutions to which a set of data
pertai ned. It alleged that the enployer was continuing to
refuse to identify the data by institution.

An Order Anmending the Conplaint, in conformty with the
Amended Charge, was issued on February 10, 1986 by
Adm ni strative Law Judge WIlliamP. Smth. In its Answer,
Respondent denied that CFA was entitled to the information,
alleging that it was confidential and was not relevant or

necessary for collective bargaining.

3571. UNLAWFUL PRACTI CES: EMPLOYER

It shall be unlawful for the higher
educati on enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative



An evidentiary hearing was scheduled for March 14. 1986.
On that date, the parties agreed that nost, if not all, of the
facts were not in dispute, and that a decision could be
rendered froma stipulated record.

On April 14. 1986. after giving the parties an opportunity
to submt a stipulated record, the undersigned issued an O der
Re: Stipulated Record, listing the conplete record, including
stipulations of facts.

The Charging Party filed a Motion to Augnent the Stipul ated
Record, to include an exhibit, on about May 20. 1986.
Concurrently, it requested the exhibit's (Charging Party Exh.
9), admssion into evidence. The Mdtions to Augnent and to
admt the docunent are hereby granted.2

Post-hearing briefs, submtted by both parties, were
received by the Los Angel es Public Enploynent Rel ations Board
on May 28 and 29, 1986. The matter was then submtted for
proposed deci sion.

1. EACIS

The CFA is an enpl oyee organi zation within the neaning of
Governnent Code section 3562(g) and is the exclusive
representative of a unit of faculty enployees throughout the
California State University system Respondent is an enpl oyer
wi thin the nmeani ng of Governnent Code section 3562(h).

During the period of Novenmber 14, 1985 to the date of the

i ssuance of the Conplaint in this case. Respondent and Charging

2Respondent did not oppose the Mdtions.
3



Party were engaged in neeting and conferring pursuant to

Gover nnent Code section 3570. Prior to that tinme, the CFA and
CSU had presented initial bargaining proposals on Septenber 17
and Cctober 28. 1985, respectively.

In preparation for the neeting and conferring process, CFA,
by letter dated October 8. 1985, requested that CSU provide the
Union with, jnter alia, the followng information:

All data, reports, correspondence, and
docunents received from and sent to, the
so-called twenty (20) conparative
institutions utilized by the California
Post - Secondary Educati on Conm ssion (CPEC)
which the California State University
solicited and obtained for preparation and

utilization in the current budget cycle for
fiscal year 1986-87.

By letter dated Novenber 5, 1985. CSU responded to the
request and refused to turn over raw survey data received from
the 20 conparative institutions. Its stated reason for not
complying with the request for the raw data was that it (CSU)
had pledged to each of the institutions that the data would be
treated wth strict confidentiality.

On about January 8, 1986. after PERB s issuance of a
Complaint in this case, and as a result of informal settlenent
negotiations, the CSU agreed to provide uncorrelated raw dat a,
omtting identification of the particular institutions.

A. The Sal ary Survey

The California Legislature created the California
Post secondary Education Comm ssion (CPEC) in part to assure

"effective utilization of public Postsecondary education



resources." Education Code section 66900. Recommendati ons of
CPEC are given "primary consideration in devel oping state
policy and funding for Postsecondary education.” |bid.

In order to enable the Legislature to make annual budgetary
determ nations, specifically those related to faculty salaries
and fringe benefits for California institutions of higher
education, it (the Legislature) passed a resolution (Senate
Concurrent Resolution No. 51 - Relative to academ c sal aries
and wel fare benefits) in 1965. charging the CSUw th partia
responsibility for submtting to the Governor and the
Legi sl ature an annual faculty salary and wel fare benefits
report. Pursuant to the Resolution, the CSU nust submt to
CPEC data on faculty salaries and the cost of fringe benefits
for its own institution and for a group of conparison colleges
and universities.

On the basis of these data, CPEC devel ops estinmates of the
percentage changes in salaries and the cost of fringe benefits
required to attain parity with the conparison groups in the
following fiscal year. A report, wth recormmendations, is
submtted by CPEC to the Governor and the Legislature by
January 1 of each year. CPEC s report does not contain the raw

data collected by CSU.

At about the sanme tinme that the CSU conducts the salary
survey, its trustees present their proposed budget for the
fiscal year. Based in part on the data fromthe CPEC report

and the CSU Trustees' proposed budget, the Governor prepares a



proposed State budget.
Based in part on this report, the Legislature, through its
del i berative process, passes its Budget Act in which it

al l ocates to CSU nonies earmarked specifically for, inter alia,

faculty salary increases. For exanple, the Budget Act of

June 28, 1985 provided $9.9 million for an average 3.1 percent
faculty salary increase effective January |. 1986 (Charging
Party Exhibit 2).

Col | ective bargaining negotiations between CSU and CFA
proceed concurrently with the budget process and nmay continue
thereafter. The parties are not legally bound to agree on a
salary figure equal to the amount appropriated in the Budget
Act during June of each year. However, if the negotiated
sal aries exceed the amounts appropriated in the Budget Act, the
CSU nust take further affirmative steps to seek an additional
appropriation fromthe Legislature.

In performng its survey, CSU directly contacts each of the
20 conparative institutions and solicits witten responses on a
standard formwhich breaks down total faculty conpensation by
rank. The names of individual professors and the identities of
i ndividual s are not requested nor given. The data requested is
in the nature of either average salary or total salary outlay
by the University broken down by rank. (See Charging Party
Exhibit 9.)

When soliciting the salary data. CSU typically sends out a

letter containing the follow ng closing statenent:



In closing. | want to thank you very nuch
for your assistance with our annual survey;
| also want to reiterate the assurance we
made |ast year that any salary information
you send will be treated as confidential.

In addition to the mnisterial function of gathering the
raw sal ary data, CSU is involved in nmaking reconmendations to
CPEC on the nethodol ogy used by CPEC to arrive at its fina
salary report to the Legislature and the Governor. In
Sept enber of 1984, for exanple, the CSU urged changes in the
survey nethodol ogy, recomendi ng that the nethodol ogy be
adjusted to reflect: (1) that California' s economc conditions
vary significantly fromthe rest of the country; (2) the need
to revise selection of the 20 conparative institutions; and (3)
the inpact of the salary study on the collective bargaining
process in determning salaries for CSU faculty.3

B. The Survey's Rel evance to Bargai ning

The parties are in disagreenent over the question of
whether the raw data (correlated by institution) is relevant
and/ or necessary for the collective bargaining process. CSU
arrives at the conclusion that such is not relevant or
necessary principally by relying upon a statenment nmade in the
decl aration of Jacob Samt, Assistant vice chancellor of
enpl oyee relations. Specifically, Samt asserts that, in his

role at the negotiations table on behalf of CSU. neither he nor

]I'n confornmity with these reconmendations. CPEC
i npl emrented revisions in the nethodol ogy and i ncorporated
significant changes in its 1985-86 report.



his col | eagues have used the raw salary data fromthe 20
conmparative institutions, nor the data in the CPEC report. He
concludes that the statistics have never played a role in CSU s
negotiations with CFA, and that he has never seen the data.

By contrast, the Charging Party draws attention to CSU s
own docunents which indicate that CSU has used the survey
results to justify its bargaining position during past
negotiations. During the parties' 1984 wage reopener
negoti ati ons. CFA and CSU negotiated to inpasse over a salary
i ncrease and proceeded through HEERA' s inpasse procedures and
into the factfinding process. During the factfinding
procedure. Jacob Samt. on behalf of CSU submtted a
mul ti-page docunent purportedly to justify its proposal for a
9% sal ary increase. The relevant portion of this docunent
reads:

Criteria for CSU Position

Conpar ati ve St andar ds:

Ni nety percent of the twenty CPEC conparison

institutions provided salary increases |ess

than the 9% adjustnent offered by the CSU

(Exhibit 6-6).
The exhibit referenced in the above docunent was an interna
CSU nenorandum from the CSU personnel analyst who adm nisters
the salary survey to Caesar Naples, vice chancellor for faculty
and staff Relations. The exhibit contains selected correl ated
data (identified by institution) fromthe 1984-85 sal ary

survey, setting forth the percentage salary increase in 1984-85



at each of the 20 conparative institutions. (See Charging
Party Exhibit 5.)

In view ng Jacob Samt's declaration referenced above,
together with the docunent (CP. Exh. 5) that he submtted
during a previous round of negotiations, it appears that,
al though CSU s negotiating team may not use the salary survey
data directly to conpose specific salary proposals, it is
evident, and | find, that the salary survey is used, at
mnimum to justify bargaining stances on its previous
proposal s.

In addition, there is evidence in the record that the vice
chancellor for faculty and staff Relations acknow edged the
rel ati onship between the survey and coll ective bargaining
between CFA and CSU. In his letter of Septenber 25. 1984 to
Patrick Callan of CPEC, Caesar Naples wote, in reference to
t he annual survey:

VW need to be aware of the inpact of this
study on the collective bargaining process
in determning salaries for our faculty. In
an ideal world, we would have conplete
congruence between the results of the salary
study, the appropriation fromthe Governor
and the Legislature and the salaries
bargained at the table. Unfortunately, this
ideal world is beyond our control.

It is inperative that we understand the
potential problens raised by a salary study
that could on the one hand raise the
expectations of the faculty beyond the
ability of the State to justify the funds,

or on the other hand could provide seem ng
justification for too |low an allocation from

the State. In the past, the Trustees and
the Legi sl ature have, when necessary.



ignored the results of the salary study when

t hey deened such action appropriate. This

is nore difficult to do in the face of the

negoti ating process which has an inpasse

resol ution procedure calling for

fact-finding. The CPEC report is certain to

be an inportant piece of evidence to be used

to undermne a legislative appropriation.
In light of the above, Samt's conclusion of the ultinmte fact
that the salary survey data has never played a role in the
negoti ati ons process nust be rejected.

Aside fromthe survey's role at the negotiations table
itself, there is evidence that CSU has referenced its role in
the survey process in communicating its views to the bargaining
unit as a whole. For exanple, it has used official CSU
publications to discuss the survey in connection with its
(CSU s) efforts to secure wage equity, while disapproving of
CFA's failure to play an effective role in CPEC s process of
revising the list of conparative institutions. In simlar
fashion, it has explained the timng of its salary proposals by
referring to the status of the salary and budget-setting
process, of which the survey is a part.

In a declaration submtted as a part of the record, Paul
Wort hman, CFA's assistant manager, asserted that CFA's ability
to influence faculty salaries - given the role of the survey
data in the legislative budget process, in CSU s own budget
subm ssi on process, and at the collective bargaining table - is

a function of its ability to gain access to. analyze,

interpret, and present the raw conparative salary survey data

10



in a manner that would denonstrate alternative conclusions to
those reached by the CSU and endorsed by CPEC. He added that,
in order to negotiate neaningfully with CSU. the CFA nust

performits own analysis of the data in order to, inter alia,

make its bargaining proposals, propose the addition or deletion
of workload factors in the survey's conputations, propose
changes in the survey nethodol ogy, and verify the source and
accuracy of the data that plays such a domnant role in the
ultimate salary and fringe benefit budget proposal nade by the
CSU and in the budget allocation made by the Legislature and
the Governor. Wthout access to the data that is presented to
CPEC. the CGovernor and the Legislature for their state budget
del i berations, Wrthman contends, the CFAw Il effectively have
no role whatsoever in the process of determning the |evel of
faculty salaries and fringe benefits, and thus no ability to

i mpact wages during collective bargaining.

I11. DI SCUSSI ON

Section 3570 of the HEERA inposes a duty upon higher
education enployers to neet and confer with its enpl oyees
exclusive representatives on all matters within the scope of
representation. This duty is analogous to the duty to bargain
i nposed upon public school enployers under the Educati onal
Enpl oynent Rel ations Act and upon private sector enployers by

4
the Nati onal Labor Rel ations Act. Intertwi ned with that

“The Educational Enployment Relations Act is codified at

11



statutory obligation is the duty on the part of the enployer to
supply the enpl oyee organi zation, upon request, wth sufficient
information to enable it to understand and intelligently

di scuss the issues raised in bargaining. Mrris, The

Devel opi hg Labor Law. BNA. 1971. at pp. 309-310. This duty is

based on the prem se that, w thout such information, enployee
organi zati ons would be unable to properly performtheir duties
as bargaining agents and. therefore, no bargaining could take
place. 1bid. An enployer's refusal to supply information is
as nmuch a violation of the duty to bargain as if it had failed
to nmeet and confer with the exclusive representative in good
faith. |bid.

The exclusive representative is entitled to all information
that is necessary and relevant to collective bargaining.

Stockton Unified School District (1980) PERB Decision No. 143.

The refusal to furnish requested information neeting these
standards is, in itself, an unfair practice, and may al so
support an independent finding of surface bargaining. K-Mrt

Corp. v. NLRB (9th Cir. 1980) 105 LRRM 2431.

The key inquiry is relevance. "If the

i nformati on requested has no relevance to
any collective bargaining need, a refusal to
furnish it could not be an unfair |abor
practice." 1bid, citing San D ego Newspaper
Quild, etc. v. NLRB. 548 F.2d 863. 94 LRRM

2923 (9th Cr. 1977).

California Governnent Code section 3540, et seq. The National
Labor Relations Act is codified at 29 U S.C, section 151 et seq.

12



Rel evance nust be determined by a standard nore |ibera
than that normally applied in hearings, nore akin to a

di scovery-type standard. Ibid, citing San D ego Newspaper

Quild, supra. Information is not nmade irrelevant sinply
because a union is able to negotiate a contract w thout the

requested data. NLRB v. Eitzgerald MIIls Corp.. 313 F. 2d 260,

52 LRRM 2174 (2d Cir. 1963). enforcing 133 NLRB 877. 48 LRRM

1745 (1961). cert, denied. 375 U.S. 834. 54 LRRM 2312 (1963).
It is well settled that wage and related data concerning

bargai ning unit enployees is presunptively relevant and nust be

provi ded upon request. SalemVillage I. lnc. (1981) 256 NLRB

No. 141, 107 LRRM 1364. A wunion is not required to show the
preci se relevance of such information unless the enployer has
submtted evidence sufficient to rebut the presunption of

rel evance. SalemVillage | Inc... supra; Gand lslander Health
Care Center, lnc, (1981) 256 NLRB No. 189, 107 LRRM 1447; and

Stockton USD, supra, at p. 13. |If the information is of

potential or probable relevance, the party seeking production
of the data need not nake a showing that the information is
clearly dispositive of the negotiations issues between the

parties. SalemVillage 1. Inc.. supra; Curtis-W.ight
Corporation. 347 F.2d at 69. 59 LRRM 2433 (3d. Cir. 1965); and

Western Massachusetts Electric Conpany (1977) 228 NLRB 607. 95

LRRM 1605.

13



As noted by Charging Party in its brief, the fact that the
wage data requested conmes from outside the bargaining unit does
not preclude its production so long as the union can nmake a
showi ng of relevance. Wnges Conpany. Inc. (1982) 263 NLRB No.
21; General Flectric Co. v. NLRB. 466 F.2d 1177. 81 LRRM 2303

(6th Cir. 1972); Du_Pont de Nenpurs (1985) 276 NLRB No. 34. 120

LRRM 1108; K-Mart Corp. v. NLRB, supra; NLRB v. Pacific

G inding Weel Co 572 F.2d 1343. 98 LRRM 2246 (9th Cir.

1978); and NLRB v. Western Electric, Inc. 559 F.2d 1131. 95

LRRM 3230 (8th Cir. 1977) citing San_D edo Newspaper GCuild.
Local 95 V. NLRB. 548 F.2d 863, 867. 94 LRRM 2923. 2926 (9th

Cr. 1977). In both Wnges Conpany. Inc.. supra, and Ceneral

Electric Co.. supra, the requested information deened to be

relevant to collective bargaining by the NLRB and 9th circuit
Court of Appeals, respectively, were surveys of wages paid by
area enployers, the survey having been conducted by the
respondent enployer in order to find out what conpetitor

enpl oyers were paying.

In light of the relevant |egal precedents cited above, the
facts of this case warrant a finding that the correlated raw
survey data, obtained by CSU from other enployers, is relevant
and necessary to the collective bargaining process, and is
rel evant and necessary to CFA's ability to effectively
represent the unit in determning their wages. The facts that
CSU has supported its post-bargai ning proposals by citing

specific exanples taken fromthe survey, that it has

14



acknowl edged that the survey would have an inpact on collective
bargaining, and that it has used its involvenent in the survey
process (along with CPEC) to communicate with unit enployees in
order to justify its bargaining strategy, evince a significant
connecti on between the survey data, the negotiations process,
and the ultimte wages paid to the unit.

Rel evance has al so been shown independent of whether the
CSU bargai ning team used the raw correlated data. Although
there is no guarantee that the survey results and CPEC s report
will determ ne the exact anmount of wages received by unit
enpl oyees, it is clear that the survey data plays a significant
role in the wage-setting process. Although CSU is enpowered to
agree, during collective bargaining, to a salary figure that
results in expenditures in excess of the anmount budgeted by the
Governor and the Legislature, it nust seek an additiona
appropriation through the l|egislative nmechanisns in order to
consummat e that deal.

Possession of the survey data during the tinme the
wage-setting process involving the Legislature is under way
allows CFA to becone neaningfully involved and enables it to be
in a position to effectively represent its menbers on areas
central to its mssion as an enpl oyee organi zation. Possession
of the data at the bargaining table facilitates its ability to
verify CSU s representations and proposals and to explore and
present alternatives based on the sane data CSU uses to justify

its position. After verifying the data and conparing it to

15



ot her available information. CFA would thus be able to
i nvestigate specific factors -- such as geographic |ocation,
wor kl oad adj ustnents, nedical or |aw school prograns —that
may or may not be reflected in the data supplied by a
particul ar school .

In essence, the uncorrelated data supplied by CSU, omtting
the nanmes of the corresponding institutions, is not sufficient

to meet CFA's need for the data. In Wnges Conpany. Inc..

supra, the union requested fromthe conpany, a survey of wages
paid by area enployers in order to verify the assertion that
its salary offers were justified by its need to renmain
conpetitive. The union was provided with the nunerical results
of the survey not matched up with the nanmes of the enployers
whi ch were identified only by letters of the al phabet, rather
than the actual nanme of the enployer. The union testified that
the information in that formwas of no value. the NLRB agreed
and ordered production, noting that the union was entitled to
the correlated information in order to check its accuracy.

I n reaching the above conclusion, the NLRB relied in part
on Ceneral Electric Co.. supra, a case also cited by the CFA in
support of its case. In Ceneral Electric, the 6th Crcuit

Court of Appeal rejected an enployer's contention that it was
not required to turn over its survey of wages paid by

conpetitor enployers on the grounds, inter alia, that the

information was not relevant or necessary to bargaining. The
enpl oyer had supplied a chart that it had conpiled with results
of its survey, but failed to link the individual conpanies

16



surveyed with the wage rates and classifications. The enployer
refused to turn over the correlated data, and the Court
affirmed the NLRB's finding of a violation, noting:

W are not so naive as to believe that
nmerely because CGeneral Electric's
negotiators were careful not to nention the
wage surveys in discussions with the Union
they were thereby rendered irrelevant to the

Conpany's wage scale . . . or that the
Conpany did not rely upon them in assessing
its wage rates . . . Wthout the correl ated

data in those cases, the Union could not
meani ngful |y anal yze and discuss the results
of the Conpany's surveys. Generally, the
Uni on could not determ ne whether the jobs,
equi prent, machi nes and types of work
included in the surveys were conparable to

t hose at General Electric's plants . . .
[S]ince the particul ar enployers were no
linked to the wage rates of the jobs
surveyed, the Union could not determ ne

whet her the reported rates were accurate,
whet her the rates in the summary (a chart
giving the high, mediumand |low rate for
each job surveyed) included incentive
bonuses, and which of the enpl oyers reported
in which categories. (Id., 81 LRRM 2308.)

In light of the above considerations, it nmust be determ ned
that the correlated data requested by CFA is relevant and
necessary to its proper performance of its statutory
responsibilities.

A. Confidentiality

The CSU has asserted that the correlated survey data is not
subject to disclosure to CFA because, prior to obtaining the
information, CSU nade a prom se of confidentiality. The only
direct evidence offered in support of its claimis a copy of a

letter sent by CSU to survey participants containing typica
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| anguage that the salary information would be treated as
confidential. It is not clear fromthe letter whether the
institutions' identities, as opposed to the data itself, would
be kept confidential. As noted above, the contents of the
survey have already been provided to the CFA. For purposes of
determ ning whether the data is privileged from disclosure on
the basis of confidentiality, it will be assuned that the
prom se of confidentiality included the identities of the
surveyed enpl oyers.

Al t hough Respondent concludes that revealing the identities
of the institutions may cause themto refuse to participate in
future surveys, there is no evidence to support that
conclusion. In his declaration (see Resp. Exh. A). Jacob
Samt. without a factual basis, simlarly concludes that

| amalso inforned that to disclose the data

inits raw formwould breach that prom se

[of confidentiality] and woul d severely

conprom se the prospects of obtaining such

data in the future.
There is no direct evidence in the record fromwhich it can be
determ ned that disclosure of the correlated data would
undermne CSU s efforts in conducting its annual survey. Nor
is there evidence that, as a practical matter. CSU nust nake
the promse in order to secure the data.

Simlarly, there is no evidence that CSU is legally
required or advised to nmake a prom se of confidentiality.

Mor eover, no evidence was offered to indicate that any

participating institution requested that its data be kept
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confidential.®> CSUs pledge of confidentiality was
voluntarily given.

The Charging Party correctly points out that, where a
uni on has established the rel evance and need for particular
i nformation, the burden of proof is on the party holding the
information to show that disclosure would conprom se the right

of privacy. Mydesto Gty Schools and H gh School District

(1985) PERB Deci sion No. 479. citing Mnnesota M ning and

Manuf acturing Conpany (1982) 261 NLRB No. 2 [109 LRRM 1345];

Press Denocrat Publishing Conpany v. NLRB. 629 F.2d 1320 [105

LRRM 3046] (9th Cir. 1980); Johnson v. Wnter (1982) 127

Cal . App.3d 435. The CSU has failed to carry its burden both
with regard to its factual showi ng, as noted above, and with

regard to its |egal argunent.

The Respondent relies primarily upon Detroit FEdison Co. V.

NLRB (1979) 440 U. S. 301 [100 LRRM 2728] to support its claim
of confidentiality. |In that case, the Suprene Court ruled that
an enployer was not required to supply a union with copies of

i nformati on about enployee aptitude tests in order to prepare
for arbitration of a grievance.

The facts in Detroit Edison are distinguishable from those

inthis case. |In Detroit Edison, the information requested

°I't is noted that the data supplied by each institution
is. itself, a summary of salary expenditures by category, and
is not identified by enployee, nor broken down into individua
salaries. They are gross figures. See Charging Party Exhibit
9
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i ncluded actual enployee answer sheets and the scores |inked
with the nanes of each individual. The aptitude tests had been
used by the enployer to screen job applicants. The enployer
argued that the validity of the test depended on its secrecy
and that a breach of a promse of confidentiality to the

exam nees woul d cause potential enbarrassnent and harassnent of

sone of the exam’nees.6

Relying on these facts, the Court held that the sensitive
nature of the test information need not be disclosed, stating:

Under these circunstances, any possible

i mpai rnment of the function of the Union in
processing the grievances of enployees is
nmore than justified by the interests served
in conditioning the disclosure of the test
scores upon the consent of the very

enpl oyees whose grievance is being
processed. The burden on the Union in this
instance is mnimal. The Conpany's interest
in preserving enployee confidence in the
testing programis well founded. (Id, 100
LRRM 2735.)

In the case at hand, the privacy interests of individua
enpl oyees are not inplicated. The information CFA seeks does
not, and cannot possibly, reveal data about individua
enpl oyees.

The conclusion that the survey data is not protected from
di sclosure is supported by the Courts and the NLRB. In CGeneral

El ectric, supra, the enployer nmade an identical claim of

6The Conpany had presented evidence that disclosure of
i ndi vidual scores had in the past resulted in the harassnent of
sonme | ower-scoring exam nees who had, as a result, left the
conpany. Ild, 100 LRRM 2735.
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confidentiality in connection with its refusal to provide
sal ary survey data correlated by enployer. the Court rejected
the claim explaining that:

Confidentiality of the survey data cannot
stand as a defense to requiring General
Electric to produce the correl ated data.
Ceneral Electric voluntarily agreed with the
enpl oyers it surveyed that the correlated
data would not be disclosed to third
parties. Then, in the proceedi ngs before
the Board, the Conpany contended that such
agreenents are sufficient to vitiate its
responsibilities under the Act. W
disagree. It is well established that "the
all eged confidentiality of relevant economc
data needed for infornmed bargaining is no
defense." N L.R B, v. Arkansas Rice G owers
ASSOC. 400 F.2d 565. 567. 69 LRRM 2119 (8th
Cir. 1968); accord NNL.R B, v. Frontier
Homes Corp.. 371 F.2d 974. 979. 64 LRRM 2320
(8th Cir. 1967); Curtiss-Wight Corp. V.
N.L.R B., supra, 347 F.2d at 71, 59 LRRM
2433.

Enpl oyers cannot be allowed to collect wage
information on a pledge of confidentiality
to parties outside the bargaining unit under
t hese circunstances, then turn around and
deny the Union the use of that data based on
its voluntary pledge. General Electric
makes much of its argunent that if we
require the nanes of the area enployers to
be correlated with the wage data, they would
refuse to supply such information to General
Electric in the future. The sinple answer
to that is that there are other ways to
obtain the sanme information w thout
violating the enpl oyers' confidence.

Ceneral Electric and the Union could agree
upon a neutral third party to take the
survey whereupon each would be given the
sanme quantity of wage data and the secrecy
of the individual enployers' data would be
mai ntained. This would place the parties on
equal footing at the bargaining table,

W t hout depriving them of relevant wage
information. Id... 81 LRRM 2309.
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Simlarly, in Wnges Conpany. Inc.. supra, the enployer offered

testinmony that it had refused to supply its wage survey to the
uni on because it was able to get the information only by
promsing its conpetitors that the results would be held
confidential. The Board questioned the Respondent's claim of
confidentiality and held that the union was entitled to the
information in order to check its accuracy inasnmuch as it was
related to ongoi ng negotiati ons over wages.
V.  CONCLUSI ON

Based upon the foregoing, it is determned that the
correlated raw salary survey information CFA requested from CSU
on about October 8, 1985 is relevant and necessary for
col l ective bargaining between the parties and for fulfilling
CFA's statutory obligation to represent unit enployees. By
refusing to supply the information. CSU has breached its duty
to neet and confer with the exclusive representative (CFA),
thus violating HEERA section 3571(c) and, derivatively. 3571(b)
and 3571(a).

V. REMEDY

In cases where there has been a finding of a violation of
the duty to supply requested information, the appropriate
renmedy is to order the offending party to cease and desist from
refusing to supply the information and to order it to produce
such information upon request. Stockton Unified School

District (1980) PERB Decision No. 143; WModesto City Schools and
Hi gh school District (1985) PERB Decision No. 479. Hence. CSU
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will be ordered to cease and desist fromfailing to provide CFA
with requested, raw, correlated salary data obtained by CSU
during its annual survey described above. CSU is ordered to
additionally provide CFA wth the nanes of the institutions
that correspond to each portion of the inconplete survey data
identified in Charging Party's Exhibit 9.

It is also appropriate that the Respondent be ordered to
post a notice incorporating the terns of this order. The
noti ce should be subscribed by an authorized agent of the
Enpl oyer indicating that it wll conply with the terns
thereof. The notice shall not be reduced in size, defaced,
altered or covered by any material. Posting such a notice wll
provi de enployees with notice that the CSU has acted in an
unl awful manner and is being required to cease and desist from
this activity. It effectuates the purposes of the Act that
enpl oyees be inforned of the resolution of the controversy and
wi || announce the Repondent's readiness to conply with the

ordered renmedy. See Placerville Union School District (1978)

PERB Deci sion No. 69; Pandol and Sons v. Agricul tural Labor

Rel ations Bd. (1979) 98 Cal. App.3d 580, 587; NLRB v. Express

Publ i shing Co. (1941) 312 U.S. 426 [8 LRRM 415].

VI. PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to CGovernment

Code section 3563.3, it is hereby ORDERED that the Respondent,
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its agents and representatives shall
A. CEASE AND DESI ST FROM

(1) Failing and refusing to provide the California
Faculty Association with correlated raw salary data obtained by
the California State University from higher educationa
institutions pursuant to its annual survey.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

(1) Wthin ten 10 workdays from service of the fina
decision in this matter, furnish the California Faculty
Association with the nane of the institution that corresponds
to each of the docunents of the inconplete salary survey
identified in the record of this case as Charging Party
Exhi bit 9. |

(2) Sign and post copies of the attached Notice marked
"Appendi x" in conspicuous places where notices to enployees are
customarily placed at its headquarters office and at each of
its canpuses for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to insure that the notice is
not reduced in size, altered, defaced or covered by any other
mat eri al .

(3) Upon issuance of a final decision, make witten
notification of the actions taken to conply with this orders to
the Los Angeles Regional Director of the Public Enploynent

Rel ati ons Board in accordance with his instructions.
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Pursuant to California Adm nistrative Code, title 8.
part [11. section 32305. this Proposed Decision and Order shal
becone final on August 18, 1986, unless a party files a tinely
statenment of exceptions. In accordance with PERB Regul ati ons,
the statement of exceptions should identify by page citation or
exhi bit nunber the portions of the record, if any, relied upon
for such exceptions. See California Adm nistrative Code, title
8, part Il1l. section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public
Enpl oynent Rel ations Board itself at the headquarters office in
Sacranmento before the close of business (5:00 p.m) on
August 18. 1986, or sent by telegraph or certified or Express
United States mail, postnmarked not |ater than the last day for
filing in order to be tinely filed. See California
Adm ni strative Code, title 8. part Il1l, section 32135. Any
statenment of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this
proceedi ng. Proof of service shall be filed with the Board
itself. See California Adm nistrative Code, title 8, part 111.
section 32300 and 32305.

Dat ed: July 29, 1986

MANUEL M MELGZA
Adm ni strati ve Law Judge
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