STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

HOMRD S. MORROW

Charging Party, Case No. S-CO54-S

V. PERB Deci sion No. 614-S

CALI FORNI A STATE EMPLOYEES
ASSCCl ATl ON

February 20, 1987

Respondent .

Appear ances; Howard S. Mdrrow on his own behal f; Howard
Schwartz, Attorney for the California State Enpl oyees'
Associ ati on.

Bef ore Hesse, Chairperson; Burt and Porter, Menbers.
DECI SI ON

BURT, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by Howard
S. Morrow (Morrow) to a proposed decision, attached hereto,
i ssued by a PERB Adnministrative Law Judge (ALJ). In that
decision, the ALJ dism ssed charges that the California State
Enpl oyees' Association (CSEA) violated section 3519.5(b) of the
- State Enpl oyer-Enpl oyee Rel ations Act (Govt. Code sec. 3512 et
seq.) by its failure to pursue Morrow s pay inequity grievance.

The Board has reviewed the proposed decision in light of
Morrow s exceptions and CSEA's response thereto, and the entire
record in the case, and hereby adopts the proposed decision as

the Decision of the Board itself.



In his exceptions, Mrrow does not generally dispute the
facts found by the ALJ, but he reiterates his claim that CSEA
failed in it duty to represent himfairly. Wile we join with
the ALJ in finding that CSEA was |ess than straightforward in
its dealings with Morrow, for the reasons cited by the ALJ, we
cannot find that CSEA' s conduct in failing to pursue his
gri evance anounted to a breach of its duty of fair

representation.

CRDER

The unfair practice charge in Case No. S -C0O54-S is D SM SSED

W THOUT LEAVE TO AMEND.

Chai rperson Hesse and Menber Porter joined in this Decision.
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PROCEDURAL HI STORY

A union nmenber alleges here that his union breached its
duty of fair representation when it failed to pursue his
conpl ai nt about a pay inequity. The union replies that there
was no neritorious action which could have been taken on behal f
of its menber.

The charge which commenced this action was filed by
Howard S. Morrow on Novenber 21, 1985. It was dism ssed on
February 28, 1986, by the office of the General Counsel of the
Publ i c Enpl oynent Rel ations Board (PERB or Board).

Subsequently, at the request of the General Counsel, the PERB

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




remanded the case back to the General Counsel for further

investigation.1
On May 23, 1986, the office of the General Counsel issued a

conplaint alleging that the California State Enployees'

Associ ation (CSEA) had breached its duty of fair representation

toward M. Mrrow. The union's action was alleged to have been

in violation of State Enpl oyer-Enpl oyee Rel ations Act section
2

3519.5 (b). CSEA answered the charge on June 6, 1986,
specifically denying the various allegations in the conplaint.
On July 17, 1986, CSEA filed a notion to dism ss the

conpl aint on the grounds that M. Mdrrow, as a retired person

lThe grounds for the remand are set out in California
State Enployees' Association (1986) PERB Deci sion No. 568-S.

2Unl ess otherwise indicated, all references are to the
Governnment Code. The State Enpl oyer- Enpl oyee Rel ations Act
(SEERA or Act) is found at section 3512 et seq. In rel evant
part, section 3519.5 provides as foll ows:

It shall be unlawful for an enpl oyee
organi zation to:

- - . L] - -

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.



was no longer a state enployee® and thus |acked standing to
file the charge. The notion was denied by the undersigned on
July 31, 1986.

A hearing was held in Sacranento on Septenber 3 and 4,
1986. The parties nade oral argunent at the conpletion of the
presentation of evidence. Upon the preparation of a
transcript, the case was submtted for decision on
Sept enber 25, 1986.

ELNDI OF_FA

M. Morrow worked for nore than 30 years in the State of

California printing plant. During the relevant period, he was

enpl oyed in state bargaining unit no. 14, printing trades.

3The definition of "State enployee" is set out in
Gover nnent Code section 3513(c). It provides as follows:

(c) "State enployee"” neans any ci Vi

service enpl oyee of the state, and the
teaching staff of schools under the
jurisdiction of the Departnent of Education
or the Superintendent of Public Instruction,
except managerial enpl oyees, confidenti al
enpl oyees, enployees of the Departnent of
Per sonnel Adm ni stration, professional

enpl oyees of the Departnent of Finance
engaged in technical or analytical state
budget preparation other than the auditing
staff, enployees of the Legislative Counse
Bur eau, enployees of the board, conciliators
enpl oyed by the State Conciliation Service
within the Departnent of Industria

Rel ations, and intermttent athletic

i nspectors who are enpl oyees of the State
At hl eti ¢ Comm ssi on.



Since the comrencenent of collective bargaining in 1981, wunit
14 enpl oyees have been represented by CSEA.

On February 22, 1982, a consent decree was filed in the
United States District Court for the Eastern District of

California in the case of Elemi e Lubenko et al. v. Gaphic Art:s

International Union et al. The case involved allegations of

di scrimnatory hiring, pronotion, and conpensation practices
toward wonmen working in the bindery at the state printing

pl ant. Under the decree, eight job classifications were to be
condensed into a new four-level job series of bookbinder. The
decree set out the pay relationship anong the four |evels of
bookbi nder and provided for a tenporary "grandfather" clause

t hat woul d prevent enpl oyees fronwincurrihg a pay cut as they
were noved into the new classes: The consent decree was to
last for three years. The decree provided a renedy for the
plaintiffs to seek redress of any alleged violations.

At the tine the decree went into effect, M. Mrrow held
the position of printing trades assistant Il. Under the
decree, the position was reclassified as a bookbinder 11,
range AL The salary for a bookbinder 11, range A was fixed
under the decree at 75 percent of the salary for a
bookbi nder V. The salary for a bookbinder Il, range B, was

fixed at 80 percent of the salary for a bookbinder [|W.



The effect of the decree was to provide imedi ate pay
increases for a nunber of wonen working in the bindery. The
decree also provided affirmative action for the pronotion of
wonmren to higher classes in the bookbinder series. The
affirmative action provision was to remain in effect until the
percentage of wonmen in the bookbinder IV class matched the
percent age of wonmen enpl oyed as bookbi nders.

Because of a history of |ob-aggravated back and hip
injuries, M. Mrrow had worked in an office job for a tine
prior to the consent decree. He took care of |egislative
journals and files. He did the filing in the office and
sonmeti mes answered the tel ephone. In May of 1982, M. Morrow
was renoved fromhis office job and assigned to work on a
bundl i ng machine. He soon reinjured his back and was off work
for four days. Wen he returned, he was assigned to work on
vari ous machines in jobs which sonetines involved lifting
paper. Although M. Mrrow s pay class was that of a
bookbi nder 11, range A sone enployees performng the sane
duties as he were paid at the higher rates of bookbinder 11,
range B, and bookbi nder 111.

Shortly after receiving his new duties in May of 1982,

M. Morrow conplained to CSEA representative R chard Byfield
about the 5-percent pay inequity which he believed he was

suffering. M. Mrrow asserted that if he was going to be



required to performthe sane duties as persons in the

bookbi nder 11, range B, classification he should receive the
same pay. M. Byfield responded that CSEA could do nothing as
long as the consent decree was still in effect.

In March of 1983, Virginia GQuadiana replaced M. Byfield as
the CSEA representative for unit 14. Pronptly, M. Morrow
renewed his conplaint with her. Like M. Byfield, Ms. Guadiana
told M. Mrrow there was nothing she could do while the
consent decree renmained in effect. M. CCuadiana testified that
she believed there was no violation of the consent decree as to
M. Mrrow and there was, therefore, nothing that could be done
for him

In late 1984, with the expiration of the decree
approaching, Ms. Cuadiana nmet with M. Mrrowto prepare a
letter to the State Printer regarding M. Mrrrow s conpl aint.

A draft of the letter was sent to M. Mirrow in early 1985.
Acconpanying it was a note in which Ms. Guadiana notified

M. Mrrow that another CSEA representative, Bill Cook, would
be reviewwng the draft letter. M. Mrrow tel ephoned Ms.

Guadi ana to advise her that he approved the letter and wanted
it to be sent. He later nmade other tel ephone calls to her but
was unable to reach her. Beginning in early 1985, Ms. Guadi ana
was busy in collective bargaining with the state on behal f of

enpl oyees in unit no. 14.



On March 7, 1985, Ms. Guadi ana attended a neeting of the
Bi ndery Oversight Conmittee at the office of the State
Printer. The commttee was established under the consent
decree to advise the State Printer regarding inplenentation of
the terns of the decree. Anobng those present at the neeting
were Don Male, the State Printer, and Bill Gregori, his
deputy. Al though the neeting had not been scheduled to discuss
M. Mirrow s conplaint, Ms. Guadiana raised the issue.
M. Gegori responded that there had been no viol ation of
M. Mrrows rights and the state had accommopdated hi mthe best
that it could. Subsequently, on March 22, M. Gegori sent

Ms. GQGuadiana a note pointing out that under the consent decree

a printing trades assistant |11, which M. Mrrow had been, was
to becone a bindery worker |I, range A, as M. Morrow did.
M. Gegori's note concluded with the observation: "Everyt hi ng

seens proper to ne."

M. Mrrows return to physical labor in May of 1982
-further aggravated the deterioration of his hip. At his
doctor's insistence, he stopped working in August of 1983.

M. Mrrow filed a worker's conpensation conplaint in which he
prevailed. Through a conbination of worker's conpensation and
the use of sick |eave, M. Mrrow remained on the state payroll -
until June 30, 1985, even though he was no |onger worKking.

Begi nni ng June 30th, M. Morrow comenced a disability

retirenent at age 57. His retirenent pay rate was fixed



according to his final job classification of bookbinder 11,
range A The anmount is less than it would have been if he had
succeeded with his conplaint.

Ms. Quadi ana was relieved of responsibility for unit 14 at
t he concl usion of negotiations in June of 1985. Prior to that
date, she sent M. Mrrows case file to M. Cook.

I n August of 1985, M. Cook consulted with R chard Weyuker,
CSEA' s lead |abor relations representative for the Sacramento
office. M. Wyuker, a |lawer, took over the Mrrow case.

M. Weyuker concluded there were four conceivabl e actions which
m ght be attenpted to assist M. Mrrow. First, a grievance
could be filed alleging that M. Mrrow had perforned the sane
work as persons in the bookbinder 1, range B, classification
but was paid | ess. However, he concluded, this option was

i npracti cal because the criteria for pay at range B required
specific qualifications set out in the consent decree* and

M. Morrow had possessed none of them

“I'n restnse to the consent decree, the State Personnel
Board established the following criteria for bookbinder 11,
range B:

Range B. This range shall apply:

1. To those incunbents who on Nh% 16, 1982,
were placed in this class fromthe class of
Blnderg Vorker 11 under the conditions of
the February 19, 1982, Consent Decree; and

2. To those Bindery Worker 11 incunbents who



Next, an out-of-class claimcould be filed contending that
M. Morrow had worked in the wong classification for the
duties he perforned. But M. Wyuker discarded that option
because the duties performed by M. Mrrow were within the job
description of bookbinder I, range A. The next possibility
was a grievance under the consent decree. But M. Wyuker
found that option inpossible for a nunber of reasons. For one
thing, by the tine the case cane to M. Weyuker the consent
decree had expired. For another, the decree limted the
gri evance procedure to plaintiffs and M. Mrrow was not a
plaintiff.

Finally, M. Wyuker discussed with CSEA attorneys the
merits of going back into federal court to seek revision of the
consent decree. But that option was rejected because CSEA had
been a party to the original decree, was satisfied that the
decree had renmedied the effects of past discrimnation, and did
not want to disturb it.

M . Weyuker thereupon concluded that M. Morrow had been a
victimof circunstances and there was nothing CSEA could do to

help him M. Wyuker decided not to send the letter which

on May 16, 1982, were placed in the class of
Bookbi nder 111 as a result of the February
19, 1982, Consent Decree and, who without a
per manent break in service, and prior
(enphasis in the original) to February 19,
1985, nove to the class of Bookbinder I1.
Movenent to this class may be by voluntary
or mandatory action.



Ms. Cuadi ana had drafted because he believed it was pointless.
He concluded that the only reasonable option was to inform
M. Morrow that CSEA was unable to achieve his goal. On August
16, 1985, M. Weyuker sent M. Morrow a |letter advising him
that CSEA could not help him > M. Mrrow comenced the
present action followng his receipt of the letter.
LEGAL | SSUE

Did CSEA refuse to process the pay conplaint of M. Morrow

and thereby violate SEERA section 3519.5 (b)?
CONCLUSI ONS OF _LAW

The duty of fair representation requires an exclusive
representative to fairly and inpartially represent all
enpl oyees in the bargaining unit. The duty is breached when
t he exclusive representative's conduct toward a unit nenber is

arbitrary, di écrim’natory or in bad faith. Rocklin Teachers

Prof essi onal Association (Ronero) (1980) PERB Decision No. 124.

®The letter sent to M. Mrrow by M. Wyuker was
sonmewhat less than forthright. Rather than explaining the
various roadblocks to the pursuit of any remedy as outlined at
the hearing, M. Wyuker attributed CSEA's inability to help
M. Mrrowto the passage of tinme and to M. Mrrow s recent
retirement. \When asked why he did not outline in nore detail
to M. Mrrowthe reasons for CSEA' s action, M. Wyuker
explained that it would have raised for the first tinme renedies
never previously discussed with M. Mrrow It was sinpler,
M. Weyuker said, to explain CSEA's decision in terns of the
passage of tinme and M. Morrow s retirenent.

10



Unli ke the other two statutes adm nistered by the PERB,6
SEERA contains no specific statutory provision setting out the
duty. Neverthel ess, PERB decisions have assuned the existence
of a duty of fair representation under SEERA. See, for

exanple, California State Enployees' Association (Lenmons and

Lund) (1985) PERB Decision No. 545-S and CSEA (Darzins) (1985)

PERB Deci sion No. 546-S. A breach of the duty is an unlawf ul
discrimnation and a violation of SEERA section 3519.5 (b).
See the rationale in M. D ablo Education Association (Quarrick

and_O Brien) (1978) PERB Decision No. 68.

Exi stence of the duty does not nean, however, that an
enpl oyee has "an absolute right to have a grievance taken to
arbitration. . . . An exclusive representative's reasonable
refusal to proceed with arbitration is essential to the
operation of a grievance and arbitration system"” Castro Valley
Teachers Association (ME wain and Lyen) (1980) PERB Deci sion
No. 149. An exclusive representative has no obligation to
pursue a grievance where the "potential success at arbitration

was doubtful." Sacranmento City Teachers Association (Fanning_ et

al.). (1984) PERB Decision No. 428.

®I'n addition to SEERA, PERB adninisters the Educationa
Enpl oynent Rel ati ons Act, section 3540 et seq., and the Higher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act, section 3560 et
seq. Duty of fair representation provisions are set out in
EERA section 3544.9 and HEERA section 3578.

11



A breach of the duty will not be found where the exclusive
representative refuses to pursue renedies which are outside the
coll ective bargaining agreenent. There is no duty, for

exanple, to pursue a Board of Control claim California State

Enpl oyees' Associ ation, supra, PERB Decision No. 545-S, or to

file a lawsuit on behalf of a unit nmenber, California State

upra. PERB Decision No. 546-S.

Enpl oyees' Associ ati on,

Nor will a breach of the duty be found where the excl usive
representative is guilty of "mere negligence or poor judgnent
in handling a grievance." Los Angeles City and County_School
Enpl oyees Union (Scates and Pitts) (1983) PERB Deci sion

No. 341. See also, California School Enployees Association

(Dyer) (1984) PERB Deci sion No. 342a.

In his charge, M. Mrrow sets out four failings by CSEA
whi ch he believes constitute a breach of the duty of fair
representation. These are: failure to neet with the State
Printer on his conplaints, failure to file a grievance on his
behal f, failure to send the letter drafted by CSEA
representative Guadi ana, failure to return many of his
t el ephone cal | s.

Wth respect to M. Mrrows first contention, it is clear
that Ms. Quadiana did neet and discuss his grievances with the
State Printer. This occurred at a neeting on March 7, 1985.
M. Mrrows conplaints were rejected by the state as being
W t hout nerit.

12



Regarding the failure to file a grievance, CSEA initially
was convinced that it was powerless to act during the term of
t he consent decree. Wether CSEA was correct in this
evaluation is not crucial. Wuat is inportant is that the
eval uati on was made in good faith and had a rational basis.
There is no evidence to the contrary. Later, when the consent
decree expired, CSEA again evaluated the possible success of
pursuing a grievance on M. Mrrow s behalf. It concluded that
no renedy had been available at any tinme. The decision was
rational, not arbitrary. There was no evidence of
di scrimnation or bad faith toward M. Morrow.

Once CSEA determned that the filing of a grievance would
be fruitless, it was under no obligation to send the letter
drafted by Ms. Guadi ana. She already had di scussed the
substance of her letter in a neeting wwth the State Printer.
VWile M. Mrrow doubtless would have felt better had the
letter been sent, CSEA concluded that it had no prospect of
achi eving what he desired.

Finally, the duty of fair representation does not require
an exclusive representative to return all telephone calls nade
by a unit nmenber. Under some circunstances, the failure to
return tel ephone calls mght be evidence of arbitrary,
discrim natory or bad faith conduct. But that was not the case
here. The record is replete with evidence of neetings and
conversations conducted by CSEA representatives with M.
Morrow. |If CSEA had a failing it was not for |ack of good

13



faith concern about M. Mrrow. It was for a lack of candor in
not informng himat the outset about the unlikely prospect
that he woul d be successful in his conplaint. In any event,
there is sinply no evidence that CSEA breached its duty of fair
representation toward M. Morrow.
PROPOSED ORDER

Based upon the foregoing findings of fact and concl usions

of law and the entire record in this matter, unfair practice

charge S-CO-54-S, Howard S. Mdrrowv. California State

Enpl oyees' Association, and conpani on conpl aint are hereby

DI SM SSED.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
becone final unless a party files a statenment of exceptions
with the Board itself at the headquarters office in Sacranmento
within 20 days of service of this Decision. |In accordance with
PERB regul ati ons, the statenent of exceptions should identify
by page citation or exhibit nunber the portions of the record,
if any, relied upon for such exceptions. See California
Adm ni strative Code, title 8, part Ill, section 32300. A
docunent is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not |ater than the | ast
day for filing . . . ." See California Adm nistrative Code,

14



title 8, wpart IIl, section 32135. Code of Cvil Procedure
section 1013 shall apply. Any statenent of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, part 111,

sections 32300, 32305 and 32140.

Dat ed: Novenber 4, 1986
Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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