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DECI SI ON

BURT, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by
Edward A. Yeary (Yeary) to the proposed decision of a PERB
adm ni strative |law judge (ALJ) dismssing charges of
di scrim nation because of protected activity. In his proposed
deci sion, attached hereto, the ALJ concluded that the
University of California (UC) did not act with an unl awful
discrimnatory notive in handling two appeals filed by Yeary,
one protesting the denial of a pronotion, the other concerning
the actions of a UC representative in processing the first

appeal . Based on our review of the entire record and the

exceptions filed by Yeary, we agree.



SUMVARY OF FACTS

W find the ALJ's extensive findings of fact to be free
fromprejudicial error and adopt themas the findings of the
Board itself, to the extent they are consistent with the
follow ng summary and our discussion.

Backagr ound

Yeary has been enpl oyed by UC s Cooperative Extension
(Extension) since 1947; since 1961 he has held the position of
statewi de advisor for farm managenent, receiving nunerous
pronotions and progressing by 1974 to step V in the rank of
Ext ensi on Specialist/Advisor. |In 1977 and 1979 he sought, but
was deni ed, pronotion to step VI of that rank. In 1980 he
agai n sought the pronotion and in June 1981 was notified by his
program director, Gordon Rowe, that the pronotion had been
deni ed by thé di rector of Extension.

During the summer of 1981 Yeary sought information from UC
concerning previous evaluations and the reason for the denial.
UC provided a seven-sentence statenent witten by the Extension
director concerning the denial. UC also agreed to provide a
conprehensive sunmary of the confidential portion of Yeary's
pronotion review files for eight previous years. Gting UC
policy prohibitions against revealing certain specifics in
these files, UC refused to release the whole file to Yeary.

The ALJ found that Yeary was a nenber of California State
Enpl oyees Associ ati on (CSEA), a nonexcl usive representative of

Ext ensi on enpl oyees. I n Septenber, Yeary telephoned Robert



Bradfield, a former UC professor of clinical nutrition who had
wor ked for Extension, to ask for help. The ALJ found that
Bradfield had been active with CSEA. However, there was
insufficient evidence in the record to support the ALJ's
findings regarding Yeary's or Bradfield s CSEA affiliation.
Appeal No. 1

On Septenber 29, 1981, Yeary filed a charge of age
discrimnation with the California Departnent of Fair
Enpl oynent and Housing (DFEH). On October 19, he filed a
witten appeal with Warren Schoonover, director of
adm ni strative services for Extension, alleging that the deni al
of his pronotion was based on his age.l

Upon receipt of the appeal Schoonover asked WIIliam Wod,
Yeary's new programdirector and a coll eague of Yeary's for
several years, to approach Yeary and attenpt an informnal
conciliation of the grievance. Yeary testified that Wod told
himthat the admnistration was "nmad as hell" that Yeary had
filed the complaint wwth DFEH. Yeary also testified that Wod
said that since Extension "only had to answer one question" in

order to respond to that conplaint, Yeary should withdraw it.

'Section 370 of Extension's Admnistrative Handbook for
Academ ¢ Personnel (Handbook) provides that academ c enpl oyees
may file appeals concerning "arbitrary, capricious or
unr easonabl e actions by adm nistrative officers,” or concerning
salary matters if the adverse actions are alleged to result
fromunlawful discrimnation. Although Yeary filed what were
denom nat ed appeals, the parties in the course of this unfair
practice proceeding have referred to them interchangeably as
gri evances and appeals; this Decision will do |ikew se.



Wod is further alleged to have said that if Yeary did not

w t hdraw the DFEH conplaint, it was unlikely that he woul d get
an adm nistrative hearing on his UC grievance. In Wod's
testinony before PERB, however, he denied saying that the
admnistration was "nmad as hell,"” or relaying any sort of

threat in an attenpt to get Yeary to withdraw the DFEH
conplaint. Yeary testified that Whod nade a simlar threat
during a brief neeting between themin Novenber. Wod

acknow edged that the neeting had occurred but again denied the
t hreat .

Extension's appeal s procedure gives the enployee the right
to choose one of three types of arbiters: a UC hearing
officer, a UC hearing commttee, and a non-UC hearing officer.
When his appeal was filed, Yeary had opted for a UC hearing
officer. The appeal procedure also provides that "the
Vi ce-President [of the UC division of which Extension is a
part] shall select and appoint"” the hearing officer.
Schoonover, who reports to the vice-president, admnisters the
appeal process on his behal f.

I n January 1982; Schoonover, "as a courtesy," asked Yeary
to concur in the selection of a particular |aw professor as
hearing officer. Wen Yeary did not respond to Schoonover's
request for concurrence by the date Schoonover gave as a
deadl i ne, Schoonover contacted the |aw professor to confirmthe
appoi ntnment but |earned that he was no |onger avail able.

Schoonover then suggested to Yeary the nane of professor



eneritus Van Dusen Kennedy, who was likely to be avail able, and
gave Yeary one day in which to concur in the selection. One
week later, Yeary did so, thinking he had no choice. Kennedy
was appointed as hearing officer and a hearing date in late
March 1982 was established.

In March Yeary designated Bradfield as his representative
in the case. Two days before the schedul ed hearing, Bradfield
met with Judy McConnell, an enployee relations specialist, and
gave her an extensive request for information that he wanted
provi ded before the hearing. Unable to provide the information
within that time, MConnell telephoned Kennedy ex parte the
next day and obtained a continuance of the hearing until she
had an opportunity to respond to Bradfield s request for
.infornation. McConnel | imrediately notified Bradfield of the
conti nuance, but she did not informhimuntil March 30 that the
new date of the hearing was April 5. In the March 30
conversation, Bradfield told her that neither he nor Yeary, who
was then in Southern California on a schedul ed vacati on, woul d
be available on April 5. Bradfield wote MConnell asking that
the hearing officer be changed because it had been |earned that
Kennedy, as an eneritus professor, was no longer a UC enpl oyee
as required of hearing officers by UC s personnel manual .
Bradfield al so asked McConnell to renove herself from the case

because of her ex parte conduct in having the hearing continued.

On April 5, Kennedy convened a proceeding at which neither

Yeary nor Bradfield was present. MConnell noved to dismss



the case, a tactic that Schoonover testified he felt was
ill-advised. Kennedy denied the notion; instead, he continued
t he hearing because of Yeary's absence and because of the
guestion raised about Kennedy's eligibility to serve.

Al'so-on April 5, Bradfield filed on Yeary's behalf a second
appeal pursuant to the Extension Handbook, concerning
McConnel | s conduct in the first appeal.

In April 1982 Schoonover relieved Kennedy as hearing
officer, as it was determned that Kennedy was ineligible to
serve, and Schoonover and Bradfield agreed to a "strike-off"
procedure to select the new hearing officer. Schoonover sent
Bradfield a list of eligible hearing officers and, according to

~a cover letter, a separate sheet containing a description of
' 2

the strike-off process. Bradfield denied receiving the
description of the process. The evidence was persuasive,
however, that Bradfield either did receive the sheet containing
the process description or, if he didn't receive it, that he
unreasonably failed to inquire about it.

In May Bradfield and Schoonover engaged in the strike-off.
Wth two nanmes remaining, UC had the last strike and struck
Herb Gross, an attorney for California Continuing Education of

the Bar, |eaving Berkeley |aw professor and |abor arbitrator

’I'n this process, the parties alternate striking names
fromthe list until only one nane remains. That person then is
selected arbiter. If the person selected by the strike-off is
not available for a hearing within thirty days, the parties
return to the last name struck.



Jan Vetter. \Wen contacted on May 13, however, Vetter said he
was not available until the end of June. Schoonover thus
contacted Gross, who was appointed, and the hearing was set for
May 27.
Before the hearing, Bradfield tel ephoned Desnond Jolly, an
Ext ensi on enpl oyee at UC Davis who had served on Yeary's
pronotion peer review conmttee, to ask whether Jolly would
testify on Yeary's behalf concerning the commttee's
del i berations and recommendation. Before deciding whether to
do so, Jolly contacted Schoonover, who in turn spoke to
A en Wods of UC s general counsel's office. Wods told
Schoonover that the proceedi ngs of peer review commttees were
confidential, and Schoonover then relayed this information to
Jolly.® Jolly testified that Schoonover had told hin1that.he
"shouldn't or couldn't testify or something |ike that
that [his] testihnny woul d be illegal or against the rules.”
When Jolly told Bradfield the next day that he woul d not
testify, they discussed a statenent that Bradfield could
present at the hearing on the followng day. Bradfield
drafted, and Jolly approved at the tine, the follow ng

| anguage: "When ny senior admnistrative officer tells nme not

3University policy states that certain materials
concerning pronotion reviews are deened confidential and nust
not be disclosed to the enpl oyee seeking pronotion. These
include letters of evaluation, departnental reconmendations,
reports and recommendations from ad hoc and standing comm ttees.



to testify, | cannot testify." After Jolly got off the

t el ephone, he felt that he'd been "manipul ated” by Bradfield.
Unable to reach Bradfield, he called McConnell's office and
left the nmessage that his statement should not be introduced at
t he heari ng.

Bradfield testified that Jolly told himthat he would not
appear as a w tness because he had "been hassled by Siebert
[Jolly's and Yeary's former Executive Director] for years and
I'ma mnority enployee. Now |'ve got an order from Schoonover
and the lawers not to cone. So I'mnot." At the PERB
hearing, Jolly denied making these statenents and denied that
he felt that his job would be jeopardized by testifying.

The May 27 hearing convened with Bradfield and Yeary
present and UC Counsel d en Wods appearing for UC. As the
heari ng opened, Bradfield requested a continuance on several
grounds, including that Yeary had not approved of the "change"
in hearing officers fromVetter to G oss and the unfair
surprise in UC s change in representation, froanbConneII to
Wbods, shortly before the hearing. Regarding the latter
ground, Bradfield said that despite his |aw degree, he was not
admtted to the bar and had not practiced law, and he felt that
Woods' representation of UC placed Yeary at a di sadvant age.

The parties then stipulated that the hearing woul d be continued
on the condition that Yeary attenpt to hire a |licensed attorney
to represent himand, after that occurred, UC would deal with

that attorney and Bradfield would no |onger represent Yeary.



Hearing O ficer Goss granted the continuance on the condition
stated and set the hearing for Septenber 15, subject to the new
attorney's schedule. 1In early June, however, G oss wote to
the parties confirmng the continued hearing date, noting the
condition for it and stating that he "no |onger recognize[d]
M. Bradfield as M. Yeary's representative.”

Yeary testified that between May 27 and early August, he

contacted a total of 57 lawers in the Fresno area by
4

t el ephone. He testified that 17 showed sonme interest in the
case and that he talked to sone of these 17 for as long as an
hour, although not in their offices. In the end, however, he
did not hire an attorney. Mst of the attorneys, he said,
wanted to see certain docunents that he told them he expected
UC to provide. The record denonstrated, however, that UC had
responded to every request for information, providing nost of
the material sought, and that Yeary knew by that tine that UC
took the position that he had already received all of the
material to which he was entitl ed.

On Septenber 2, 1982, Yeary wwote to Schoonover objecting
to the selection qf G oss and Gross! "denial" of Yeary's
representative of choice. Wods responded to the letter,
stating UC s readiness to proceed with the hearing on
Sept enber 15. Wbods' response was hand-delivered to Yeary on

Septenber 10. On Septenber 13, Yeary wote to G oss objecting

“Yeary's office was in the town of Parlier, near Fresno,



again to his appointnent and to having to proceed w thout
counsel. Yeary said that he had nade a good-faith attenpt to
secure counsel, but that the prospective attorneys had told him
that his inability to get docunents nade it "a waste of ny tine
and noney to proceed in a controlled environnent" and that
instead he should file suit. On Septenber 13, Yeary also sent
telegrans to sone or all of the UC Regents asserting that he
was being forced to go to a hearing without a critical w tness,
docunents or counsel. On Septenber 14, Yeary sent Janes
Kendri ck, vice-president of the UC division of which Extension
is a part, a letter asking for a continuance of the hearing
until his appeal for a chahge in the hearing officer could be
decided and until he could obtain a |awer. He also phoned
Schoonover on the 14th and said he wished to have a courf
reporter at the hearing on the 15th.

A hearing was convened on Septenber 15 in Berkeley.
Nei t her Yeary nor Bradfield was present. In the hearing before
PERB, Yeary testified that he was in Fresno that day; he tried
to stay in his office "to see if [he] would hear from anyone"
in Berkeley. He did not attend, he said, because he did not
have an attorney, and because of "grave concerns" about the
appoi ntnent and alleged "conflict of interest" of hearing

officer G oss, concerns which "had never been addressed at all

At the hearing, Goss noted his receipt of the Septenber 13

letter fromYeary. Based on that letter, the record of the

10



May 27 hearing, and Yeary's absence, he found that Yeary's
May 27 request for a continuance was "nmade in bad faith and for
t he purpose of delay." Wods noved that the case be di sm ssed
with prejudice. On Septenber 16 Gross issued a witten
decision reiterating the finding nade at the hearing and
recomrendi ng the dismssal with prejudice of Yeary's appeal.
On Septenber 27 Vice-President Kendrick issued a decision
adopting G oss' recommendation and di sm ssing Yeary's appeal.
Yeary was entitled to appeal Kendrick's decision to UC
Presi dent David Saxon. Although Yeary knew of that right, he
did not utilize it. Wth that, Yeary's first appeal cane to an
end.
Appeal No. 2

Yeary's appeal concerning McConnell's conduct was filed on
~April 5 1982. Schoonover asked NbennéII's | medi at e
supervisor to respond and sent the response to Yeary in June.
The parties agreed to a delay in the proceeding for part of the
sumrer. \When Schoonover did not hear from Bradfield by
October, he tried to contact Bradfield to discuss hearing
dates. Bradfield, under nedication and confined to bed for a
back ailnment, hung up on both Schoonover's secretary and UC
Counsel Wbods. Schoonover then notified Bradfield and Yeary by
mai | that he had appointed a three-nenber hearing commttee, as
Yeary had specified, and had set a hearing for Novenber 15.
The letter to Bradfield was returned, delivery refused.

Yeary objected to the Novenber 15 date, on the ground that

Bradfield was now out of state for treatnment of his back

11



problem  Schoonover agreed to an alternate date, noting that
it would have to be after the first of the next year due to
Wbods' schedule. Yeary initially told Schoonover's secretary
that January 17 through February 10 were acceptabl e, but

subject to Bradfield s schedule. Wen Schoonover then
suggested specific dates wthin that period, however, Yeary
replied that none of them were acceptable because Bradfield was
schedul ed to be out of the country.

Schoonover then wote to Yeary, setting January 25, 26 and
27, 1983 for the hearing. He said that Yeary's program
director had placed an "extrenely high priority" on the hearing
and had agreed "to adjusting [Yeary's] other work commitnents
to permt keeping this schedule." Vice-President Kendrick
wrote Yeary in Decenber, reaffirmng the hearing dates and
stating that "the hearing takes precedence over all other" work
assi gnnents.

Shortly before the January 25, 1983, hearing, Yeary
Iretarned a |l awer, Robert Bezemek,5 who wrote Kendrick and
suggested referring certain procedural issues in the case to UC
Presi dent Saxon. Wen Wods called Bezenek to confirmthe
heari ng date, Bezenek said that he understood that Bradfield
woul d represent Yeary in the hearing. Wods telephoned

Bradfield, whose trip out of the country had been cancell ed.

°Bezenmek filed the present charge and appeared before
PERB on Yeary's behal f.

12



Bradfield told Whods that Bezenek woul d represent Yeary and
that he (Bradfield) was unavailable on the 25th. \Wen told
what Bezenek had said, Bradfield was uncooperative wth Wods
offer to have Bradfield nake a tel ephone call on the 25th to
the site of the hearing and discuss the situation via speaker
phone with the hearing conmttee. On January 24, Schoonover's
secretary spoke with Yeary's secretary by tel ephone, and was
told that Yeary's calendar indicated that he would be in

San Luis Obispo on the 25th.

The hearing convened on January 25; neither Bradfield nor
Yeary was present, and Bradfield did not tel ephone. The
hearing commttee received 50 exhibits into evidence, nost of
which were letters between the parties and other docunents over
the course of the second appeal, with nost of these concerning
attenpts to schedule a hearing. The commttee issued its
decision on March 3, 1983. Finding that Yeary and Bradfield
had been uncooperative in UCs attenpts to schedule a hearing
and in failing to appear, the conmttee recomended the
di sm ssal of Yeary's appeal. On March 23, 1983 Vice-President
Kendrick followed that recomendation. Yeary did not appea
Kendrick's decision to UC President Saxon.

Yeary filed an unfair practice charge in June 1982. For
ten days between October 1983 and March 1984, an evidentiary
hearing was held before a PERB ALJ. A proposed deci sion was

issued in January 1985, and Yeary filed the present appeal.

13



PRI SCUSS| ON

Mbtion to Reopen the Record

The last testinony was taken on March 2, 1984; closing
briefs were served on July 6, 1984. On Septenber 6, 1984,
Yeary filed a notion to reopen the record. He sought to
introduce into evidence docunents, proffered with the notion,
that Yeary asserted would inpeach the credibility of WIlliam
Wod by contradicting his answer to one question asked at the
PERB hearing. The notion stated that the docunents were
obtained by Bradfield and submtted to Yeary's attorney, and
that they "were conpletely unknown until after"” Wod testified
at the hearing. Yeary argued that if Wod had testified in the
first week of the hearing, as originally schedul ed, rather than
at the end, the information m ght have been di scovered
"earlier. UC opposed the notion to reopen and the ALJ's
proposed decision "dism sses" it. Yeary takes exception to
t hat deci si on.

PERB Regul ati on 32320(a)(2) enpowers the Board to reopen
its proceedings for the taking of further evidence. The Board
may reopen a conpleted record based on newy discovered
evi dence which was not previously available and could not have

been di scovered with the exercise of reasonable diligence. See

San Mateo Community _College District (1985) PERB Deci sion
No. 543. "'Because of the possibility that the noving party

may have been guilty of neglect, this ground is |ooked upon

with "distrust and disfavor”™ and a strong showing of the

14



essential requirenments nust be made.'" San Joaquin Delta
Community_College District 1983 PERB Decision No. 261b, quoting
Wtkin, California Procedure 3d. vol. 8 at p. 432. The noving

party nust present a satisfactory explanation for the failure

to produce the evidence at an earlier tinme. San Joaquin Delta,
| d.

Measured by this standard, Yeary's notion nust be deni ed.
He fails to explain how the date or timng of Wod' s testinony
precluded or is otherwi se relevant to whether the docunents
sought to be introduced woul d have been discovered earlier. He
fails to suggest, for exanple, what questions would have been
asked of Wod on cross-exam nation at an earlier opportunity,
or what answers to those questions would have sparked a search
for the docunents that are now proffered. Nor does Yeary
otherwi se attenpt to show the exercise of reasonable diligence
in seeking the information, especially in view of the volume of
his requests for information from UC.

In addition, we agree with the ALJ's conclusion that the
proffered material would not necessarily inpeach Wod s answer
to the specific question that was asked. W therefore believe
that it is only marginally relevant. Moreover, Wod's
testinony was just one of several reasons given by the ALJ for
finding that Wod did not actually nmake the alleged threats.

I nstead, the ALJ relied principally on docunentary evidence in
reaching his conclusion. Thus, even if the material were
admtted, we would deemit insufficieni to upset the ALJ's

credibility determ nation.

15



For the reasons stated, the ALJ's denial of the nmobtion to
reopen the record is affirned.

Mtion to Disqualify ALJ

Yeary takes exception to the ALJ's failure to disqualify
hinmself in response to Yeary's notion made on the ninth day of
the hearing. The notion was based on allegations that the ALJ
was prejudiced against both Yeary and his counsel. The ALJ
addressed the allegations and denied the notion on the record.

We conclude that the notion was properly denied. PERB
Regul ation 32155 provides that a party may request that a Board
agent such as an ALJ disqualify hinself froma case where the
agent's prejudice will prevent fair and inpartial consideration
of the case. The notion here, however, was neither in witing
nor made before the taking of any evidence, as required by
section 32155(0). |

Di scrimnation

Yeary asserts that UC violated its own policies and
practices and otherwise treated himarbitrarily and unfairly in
the handling of his appeals, and that UC s notive for such
treatnment was Yeary's filing of the appeals, the filing of a
conplaint with the state DFEH, and his and Bradfield' s union
affiliation.

A party alleging unlawful discrimnation has the burden of
meki ng a showing to support the inference that protected
conduct was a notivating factor in the enployer's decision to

t ake adverse personnel action. State of California_ (Departnent

of Devel opnent Services) (1982) PERB Decision No. 228-S.

16



Because direct proof of notivation is rarely possible, the
requi red nexus between protected activity and the adverse
action may be established by circunstantial evidence and

inferred fromthe record as a whol e. California State

University_(San Francisco). (1986) PERB Decision No. 559-H

To justify such an inference, the charging party nust first
prove that the enployer had actual or inputed knowl edge of the
enpl oyee's protected activity. Mreland El enentary_Schoo
District (1982) PERB Decision No. 227. Once the enployer's
know edge is shown, the charging party nust produce evidence
that creates the nexus between the enployee's conduct and the
enpl oyer's action. There are at least four factors that may
supply such a nexus; the timng of the enployer's conduct in
relation to the enployee's performnce of protected éctivity,
the enployer's disparate treatnent of the enpl oyee engaged in
such activity, its departure from established procedures and
st andards when dealing with such enpl oyees, and the enployer's
i nconsistent or contradictory justifications for its actions
are factors which may support the inference of unlaw ul
motive. |If the required nexus is denonstrated, the enployer
has the burden of denonstrating that it would have taken the

sane action regardless of the enployee's participation in
protected activity.

The Board nust first determ ne whether Yeary engaged in
protected activity, and whether UC knew of it. As noted

earlier, we disagree with the ALJ's findings regarding Yeary's

17



and Bradfield s CSEA affiliation. Yeary also argued, however,
that the filing of both the UC appeal itself and the age
di scrimnation conplaint with the state were protected
activities. UC did not dispute these contentions in its
post-hearing brief. The ALJ found that the UC appeals and the
state discrimnation conplaint were protected activities and
that UC knew of these activities. UC does not except to these
findings in its response to Yeary's appeal.

In a previous decision PERB suggested that the filing by an
i ndi vidual of a conplaint with DFEH based on age, race, sex or
other prohibited discrimnation is not conduct protected by the

statutes which PERB is charged with enforcing. See Los Angel es

Unified School District (1985) PERB Decision No. 550 (summary

af fi rmance bf di sm ssal by regional attorney). W now
expressly so hold. In reaching this conclusion, we note that
reprisals for the filing of a discrimnation conplaint with
DFEH are thensel ves prohibited by DFEH regul ati on and nmay be
renedi ed by that agency.

On the other hand, two previous Board decisions concerning
the present Respondent strongly inply that the filing of an
i nternal appeal pursuant to UC s own personnel policies is a

protected activity. Regents of the Unjiversity of California

(Berkel ey). (1983) PERB Deci sion No. 308-H Regents of the

University of California (1983) PERB Decision No. 310-H UC s

failure in this case to except on appeal to the ALJ's finding

of protected activity, and the consequent |ack of briefing on

18



this significant issue, make us unwilling to reverse those
findings sua sponte. Therefore, we will assunme w thout
deciding for purposes of this case that Yeary's filing of the
UC appeal pursuant to a nonnegotiated grievance procedure was
protected conduct under HEERA.

Yeary asserted that the alleged threats by WIIiam Wod
constituted direct evidence of UC s inproper notive. These
incidents occurred in Cctober and Novenber 1981, nore than six
nont hs before the original charge was filed with PERB on
June 10, 1982, and thus, as the ALJ found, are tinme-barred
under Section 3563.2(a) from being independent violations.

Evi dence of events occurring outside the statutory period,
however, may be received as background in order to shed I|ight
on the true character of events occurring within the six-nonth

period. Sacramento Gty Unified School District (1982) PERB

Deci sion No. 214.

The ALJ properly admtted evidence concerning the alleged
threats by Wod for that Iimted purpose, but he then
specifically found that the threats were not nade. W have
reviewed the record concerning both the alleged threats and the
evidentiary basis for the reasons given by the ALJ for that
finding. W conclude that the ALJ's finding is supported by
the record as a whol e.

Wt hout direct proof of an unlawful notive, the Board nust
determ ne whether there is evidence fromwhich such a notive

can be inferred. Yeary argues that nine separate indicia of
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unl awful notive were proved. Several of these indicia depended
on the credibility of principal witnesses in the case. The
ALJ's major credibility findings concerned the testinony of
t hese witnesses on the very subjects offered as indicia by
Yeary. Al of the findings were contrary to Yeary. The first
finding concerned the alleged intimdation of Desnond Jolly
into not testifying on Yeary's behalf. The second concerned
Bradfield' s participation in the strike-off process and whet her
he knew the rules before he engaged in that process. The third
set of findings addressed Yeary's search for an attorney, his
under st andi ng of what was to occur on Septenber 15, 1982, and
his reasons or notives for not appearing on January 25, 1983.
The ALJ's findings in these three areas are the focus of over a
dozen of Yeary's exceptions to the proposed decision. After
our review of the evidentiary basis for each of these findings,
we reject the exceptions and affirmthe ALJ's findings as being
anply supported by the record and free fromprejudicial error.
Yeary al so excepts to the ALJ's failure to consider
incidents that are alleged to be indicia of UC s unlaw ul
notive. W conclude that, although the factual basis of these
incidents was proved, and while sonme of themare relevant in
deciding whether an inference of unlawful notive may be drawn,
we are unable to draw an inference that Yeary's protected
conduct was a notivating factor in any of UC s actions during
the course of the two appeals. To begin with, two of the

incidents resulted in no harmto Yeary (indeed, one was to his
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benefit) and thus cannot be the basis for an inference of
unlawful nmotive. First, it is true that hearing officer G oss'
wi t hdrawal of recognition fromBradfield as Yeary's
representative, shortly after the May 27, 1982 hearing, was
contrary to the parties' understanding and stipulation that

Bradfield would stay on until Yeary retained an attorney. The

record fails, however, to reveal any harmto Yeary as the
result of G oss' action. Bradfield continued to advise Yeary
during the following nonths and the only action to be taken in
that period was Yeary's search for an attorney. W also reject
Yeary's contention that he was deprived of Bradfield's
representation in the second appeal. W do not view
Schoonover's suggestion to Yeary in Novenber 1982 that CSEA
“m ght provide himw th another representative as a threat or
attenpt to deprive Yeary of his representative of choice. Nor
do we agree with Yeary's argunent that the scheduling of the
January 1983 hearing deprived himof Bradfield s representation
in the second appeal .

Second, the strike-off process through which G oss was
chosen had not been formally approved as required by UC
policy. A departure from established procedure may be a factor
fromwhich an inference of unlawful notive can be drawn. Here,
however, the process allowed Yeary a greater degree of

participation in the process then he otherw se woul d have
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had,6

and therefore we do not draw any inference of unlawful
noti ve.

We also decline to draw an inference of unlawful notive
fromtwo other incidents cited by Yeary. W agree with Yeary's
assertion that the reasons given for Schoonover's threats on
three occasions to "automatically wthdraw' Yeary's appeal if
certain acts were not done or certain delays occurred were not
specifically authorized as grounds for w thdrawal by the
Ext ensi on Handbook. Vice President Kendrick was authorized,
however, to withdraw an appeal for a variety of reasons, and
Kendrick had specifically del egated to Schoonover the process
of handling Yeary's appeals. Schoonover's threats were made in
order to nove Yeary toward a hearing. Wiile the threats to
_drop t he appeal nay not have been good practice, they carry
l[ittle weight in denonstrating unlawful notive.

Finally, we agree that MConnell's conduct was
obj ecti onabl e. In obtaining a change in the hearing date
t hrough ex parte contact with the hearing officer, failing to
informBradfield of the new date until March 30, noving to
dismss at the April 5 hearing when she knew neither Bradfield

nor Yeary were available to attend, and in failing to ever

®Yeary makes the sonewhat disingenuous argument that UC
engaged in an el aborate schene, including not informng
Bradfield of all of the rules about the strike-off process, in
order to obtain Goss as the hearing officer. The argunent
ignores the fact that had UC wanted Gross that badly, it could
have sinply struck Vetter's nane when it had the last strike
with just two nanmes renaining.
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informthemthat the hearing had been held, her actions
denonstrated poor judgnent.

As stated, however, we decline to draw an inference from
this or any other evidence that UC s actions during the course
of the two appeals were based on an inproper notive. W have
carefully considered each of Yeary's exceptions to the ALJ's
proposed decision, along with the pertinent portions of the
record, and find themto be without nerit. Yeary did not neet
his burden of establishing a prima facie case of discrimnation
for his protected activity.

ORDER

The unfair practice charge and conplaint in Case

No. SF-CE-121-H is hereby DI SM SSED W THOUT LEAVE TO AMEND.

Chai rperson Hesse and Menber Porter joined in this Decision.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

EDWARD A. YEARY, )
) Unfair Practice Charge
Charging Party ) Case No. SF-CE-121-H
)
V. )
)
REGENTS OF THE UNI VERSITY OF ) PROPOSED DECI SI ON
CALI FORNI A, ) (1/ 15/ 85)
)
Respondent . )
)

Appear ances; Robert J. Bezenek (Bennett & Bezenek) Attorney
for BEdward A. Yeary; Gdenn R Wods (Ofice of the Ceneral
Counsel, Regents of the University of California) and M chael
J. Loeb (Crosby, Heafey, Roach and May) attorneys for the
Regents of the University of California.

Before WlliamP. Smith, Adninistrative Law Judge.

PROCEDURAL HI STORY

.Edvvard A. Yeary (hereinafter Yeary or Charging Party) filed
this unfair practice charge and the anendnents thereto agai nst
the Regents of the University of California (hereinafter
Uni versity or Respondent). Charging Party alleges that after
he filed two grievances with the University (the first on
Cctober 9, 1981, and the second on April 5, 1982), the
Respondent violated section 3571(a) of the H gher Education

Enpl oyer - Enpl oyee Rel ati ons Act (hereafter HEERA or Act). 1

The HEERA is codified at Governnent Code section 3560.
Unl ess otherwi se stated all section references are to the
Gover nment Code. :

Thi's Board agent decision has been appealed to
the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale my it be cited as precedent.




Charging Party all eges that between Cctober 9, 1981, and the
filing of the Third Anmended Unfair Practice Charge herein on
Cctober 28, 1982, the University engaged in unfair practices
i nvol ving appoi ntmrent of hearing officers and hearing
comrittees, changes in hearing officers, setting dates for
heari ngs, actual hearings, contact of w tnesses, and production
of docunments —all for the specific purpose of intentionally
puni shing Charging Party for use of the University's grievance
process. (See Respondent's pre-trial statenment of issues.)
Charging Party contends that as a result of the filing of
the grievances the Respondent (1) denied himhis right
guaranteed in section 3567 of the Act to present grievances
either individually or through a representative of his own
choice, and (2) engaged in the specific conduct prohibited by
section 3571(a) of the Act, to-wit: inposed reprisals,
threatened to inpose reprisals, discrimnated against him and
interfered with, restrained, and coerced him and others
because of Charging Party's filing of a grievance on Cctober 9,

1981.

Charging Party also alleges that the failure of the
Uni versity to provide the Charging Party as grievant with the
Uni versity docunents he requested, including his personnel file
in order to prepare for the grievance hearing, constitutes a
viol ation of section 3571(a) of the Act (see Charging Party's

pre-hearing statenents.)



Various specific facts are alleged in the charge and the
several anendnents thereto in support of the general
al l egations. These were refined in the pre-hearing statenents
of the parties. Neither the charges or the pre-hearing
statenent included the allegation that the University (through
WIlliamWod) threatened the Charging Party that, if he did not
wi t hdraw the charges of discrimnation, adverse actions would
be taken against him Yeary first raised the specific issue
when he offered testinmony to this effect at the fornmal
hearing. Over the Respondent's objection and notion to strike,
the testinony was admtted. Wile the alleged threat was not
in the alleged specific facts set forth in the charges or the
pre-hearing statenents, it was within the general allegations
of threats, reprisals and intimdation set forth in the
conplaint. The Charging Party was allowed to anend the
complaint in conformty with the testinony. Respondent was
al l oned such reasonable tinme as it mght request for a
continuance to avoid prejudice by surprise, to prepare
witnesses in regard thereto, and to anend its answer should it
deem it necessary. This was declined by Respondent as
unnecessary.

Respondent's answer, while admtting certain facts relating
to Yeary's enploynent and the University status under HEERA,
dat es of conmunications or events, denies generally the charge
and specifically that any of its conduct in processing the two

Yeary grievances was unlawful under the HEERA as charged. As
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affirmati ve defenses, it raises the issues, (1) that the
remedi es sought by the Charging Party are not available or
appropriate under the HEERA and (2) that the Charging Party has
failed to file said charges within six nonths subsequent to the
conduct alleged to constitute the unfair practice as required
by section 32620(b)(5) of the Public Enploynent Rel ations Board
(hereafter PERB), Rules and Regul ations, title 8, part |11
California Adm nistrative Code. Therefore, in accord wth
section 3563.2(a) of the Act, the PERB is wi thout jurisdiction
to issue a conplaint as to such matters.

The charge was filed on June 10, 1982. The charge was
anended on June 29, 1982, Cctober 13, 1982, and again on
Cctober 28, 1982. A conplaint thereon was issued by the PERB
on Cctober 29, 1982. Respondent's answer was filed on
Decenber 13, 1982. The matter was set for informal conference
on Decenber 17, 1982, but the settlenent efforts were
unsuccessful. A request for hearing was filed on April 11,
1983. (Under the then applicable PERB procedure, after an
i nformal conference, no further processing by the PERB woul d
occur until a party or parties requested a fornmal hearing.)

The hearing was set on May 16, 1983, and followi ng days and a
pre-hearing conference set for May 10, 1983. At the request of
the Charging Party, the pre-hearing conference was reset for
June 20, 1983, and the hearing continued to a date to be agreed

upon at the pre-hearing conference, which date was thereafter



set for Cctober 11, 1983, and thereafter as necessary through
Cctober 14, 1983. Prior thereto, pre-trial statenents on
behal f of each of the parties were submtted and vari ous
potential evidentiary docunents exchanged pursuant to order at
the pre-hearing conference. Because of disputes between the
parties in regard thereto, a second pre-hearing conference was
schedul ed for Septenber 29, 1983 at which tine the issues
presented by the charge and anended charges were agreed upon.
The formal hearing commenced Cctober 11, 1983, and conti nued
t hrough October 12, 1983, at which tine it recessed to continue
after the week of Novenber 5, 1983, at dates nmutually
convenient to the parties. At the joint request of the parties
the matter was continued for 20 days fromCctober 31, 1983, for
the parties to explore settlenent possibilities with the
understanding the parties provide acceptable nutually agreeable
dates after Novenber 21, or in Decenber 1983. The parties
responded on Novenber. 9, 1983, that the only acceptabl e dates
were January 18, 19, and 20, 1984.

Based t hereon, the hearing reconvened on January 18, 19,
and 20, 1984, and continued through February 29, March 1 and 2
of 1984. Briefs were to be submtted 35 days after nmailing of
the transcript. The transcript was nmailed on April 18, 1984.
The parties jointly requested an extension to June 29, 1984.
Because errors in the transcript were di scovered, at the
request of the parties, an additional seven days was granted to

file briefs.



On July 6, 1984, briefs were filed and the matter
submtted. However, on Septenber 6, 1984, Charging Party filed
a Motion to Reopen the Record and for a Protective Order. On
Septenber 11, 1984, Respondent filed its opposition thereto.
For reasons stated hereafter the notion is denied.

SUMVARY AND FI NDI NGS_ OF FACT AS TO DI SPOSI TI ON OF GRI EVANCES

The University of California is a higher education enployer
under HEERA. The conplainant in this case is Edward A Yeary,
an enployee of the University in its cooperative extension
system He has been enployed there since 1947 and has
progressed through its several professional classification
ranks to step V of the specialist/advisor series. There are
seven steps (I through VII) in the series. The last two steps
are reserved for "truly exceptional" performances.

Yeary sought and was denied pronotion to step VI in 1977
and again in 1979. Yeary again sought a pronotion to step Vi
in 1981. The normal procedure to be followed was for the
assistant vice-president-director of cooperative extension to
make the final determnation after receiving the results of a
review by the unit (progran) director, ad hoc review committee
and the personnel commttee of the assenbly council. This was
done and while Yeary's performance was determ ned to be good,
it was not rated outstanding and therefore insufficient to neet
the criteria for advancenent to step VI.

On Cctober 9, 1981, Yeary filed a grievance under the
Di vision of Agricultural Sciences appeals procedure for
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academ c non-senate enpl oyees, alleging that the denial of his
pronoti on was because of his age and all eging that he had been
denied certain information he had requested. After nmany

del ays, the parties engaged in a strike-off procedure that
resulted in the matter being scheduled to be heard on May 27
and 28, 1982, before Hearing O ficer Herbert G oss. On the day
of the hearing, May 27, 1982, M. Yeary, through his
representative M. Bradfield, requested a continuance of the
hearing on various grounds including that since the University
had substituted as its representative an attorney, Bradfield, a
non-attorney, did not feel conpetent to continue to represent
M. Yeary. M. Bradfield requested the continuance to enable
M. Yeary to have tinme to hire a lawer to represent him This
request was concurred in by the University's counsel and
approved by M. G oss. The hearing was reschedul ed for
Septenber 15, 1982, subject only to M. Yeary's new attorney's
schedul e.

Shortly before the hearing on Septenber 15, 1982, M. Yeary
again wote to various individuals seeking a continuance on the
basis that he did not have a | awer. On Septenber 15, 1982,
the matter proceeded to hearing as scheduled. M. Yeary did
not appear. After sone discussion the hearing officer took the
matter under subm ssion and |later issued his report finding
that M. Yeary's earlier request for continuance was made in

bad faith. The hearing officer recomended dism ssal of the



grievance. This recomendati on was accepted by Vice-President
Kendrick on Septenber 17, 1982. M. Yeary had the right to
appeal Kendrick's decision to the president of the University.
No appeal was fil ed.

M. Yeary filed his second grievance on April 5, 1982,
whi ch was anended on April 18 and April 29. It alleged that
Enpl oyee Rel ations Specialist Judy McConnell had engaged in
certain inproper activities associated with the processing of
the first grievance. After several delays the hearing was held
on January 25, 1983. Neither M. Bradfield nor M. Yeary were
present. The hearing commttee received into evidence 50
exhi bits, nost of which were letters between the parties and
docunents outlining the attenpts by Cooperative Extension to
set a hearing date. Based upon these exhibits the University
asked the Commttee to dismss the grievance on the basis that
M. Yeary and M. Bradfield had intentionally obstructed the
appeal process and were acting in bad faith. The hearing
commttee took the case under subm ssion and issued its
unani nous recommendation on March 3, 1983. It found that the
University was |lenient and reasonable in tw ce delaying the
hearings to allow M. Yeary to coordinate his schedule with
that of his representative M. Bradfield. The hearing
commttee also found that the evidence presented indicated that
the failure of M. Yeary or his representative to appear at the

January 25 hearing denonstrated a uni que occasion of



uncooperativeness on the part of the grievant. The hearing
commttee recommended that the grievance as anended be

dism ssed and this was accepted by Vice-President Kendrick on
March 17, 1983. Yeary did not appeal Kendrick*s decision to
Presi dent Saxon.

CONTENTI ONS COF PARTI ES

It is the various circunstances surrounding the processing
of these two grievances to conclusion that formthe basis of
the conplaint. Conplainant Yeary alleges that the grievance
filed by him sparked the retaliation and discrimnation,
conplained of in the charge. Essentially Yeary conplains that
various alleged inconsistencies by the University in the
sel ection of hearing officers, setting of hearing dates,
conti nuances of hearing dates, refusal to continue hearing
dates, notions to dismss for Yeary's failure to appear, denial
of Yeary's rights to representation of choice, failure to
provide tinely responses failure to provide information
requested by Yeary and deviation from University policy are
evi dence of unlawful reprisal for Yeary's having filed the
grievances as well as for his filing a conplaint with the
Departnment of Fair Enpl oynent and Housi ng.

The University contends that after the two grievances were
filed, M. Yeary and his representative, M. Bradfield,
enbarked on a canpaign to obstruct the grievance process so as

to avoid closure of the issues through a hearing on the



merits. They decided to cause as nmuch trouble, and file as
many additional actions and clains as possible, so as to force
the University to cave in under the sheer burden of attenpting
to deal with the situation. The requests for information from
M. Bradfield and M. Yeary were far-reaching and

never-endi ng. Each University response drew another request.

Yeary also filed a conplaint wwth the Departnent of Fair
Enpl oynent and Housi ng, and when that case was cl osed based
upon insufficient evidence he imediately filed another charge
claimng retaliation. |In addition to all of this, M. Yeary
filed a multi-mllion dollar lawsuit arising out of the sane
i ssues seeking punitive danmages agai nst named i ndividuals.

The University contends that throughout this onslaught it
tried its best to bring the grievances to hearing. In each
case, after- many delays, the matters went forward w thout the
presence of M. Yeary dr M. Bradfield as a result of their own
deli berate actions. It contends that the hearing officer and
the hearing commttee found that the University and its
enpl oyees had followed the procedures and had been reasonable
in their attenpts to set the cases for hearing. Both
grievances were dism ssed upon recommendations from the hearing
officer or hearing bodies after reviewing the appropriate facts

involved in these delays and failures to appear before them

FI NDI NGS COF FACT

On June 24, 1981, Yeary learned by witten notice (dated
June 22) fromhis programdirector, CGordon Rowe, that
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Jerone Siebert, Drector of Cooperative Extension, had denied
Yeary's application for pronotion to range VI. The notice set
forth a summary of the reasons.

On July 1, Yeary wote to Rowe requesting certain
additional information regarding the pronotion denial. He
requested copies of his personnel evaluations since 1974, the
make up of the ad hoc review comrittee and a “summary statenent
of the deliberations and recommendations of the ad hoc review
commttee.” On July 21, 1981, not having received a response,
Yeary met with Rowe and Rowe gave hima witten statenent which
reads as follows: |

Yeary, Edward

This action was denied two years ago because
of a nunber of concerns. The primary
concerns were related to the depth of his
program his professional standing, and his
publications record. H's work is primarily
that of a service oriented program which
makes hi m popul ar. However, he does not
have the standing anong his peer group which
is inportant for advancenent to Step VI. He
has done a commendabl e job but not
necessarily exceptional or outstanding in
the sense of advancing the frontiers of

know edge. Wile he had taught at the Farm
Managenent School in Oregon, why didn't he
organi ze one in California given the great
need for updating farm advisors' expertise
in this area. His involvenent in the
Bankers Short Courses appears to be one of
facilitator and organi zer rather than
providing subject matter expertise.

At the bottomwas a notation in |onghand, JBS, Conments, '81.

On July 23, 1981, Yeary wote to Warren Schoonover, the

Director of Administrative Services for the Agriculture and
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Uni versity Services, that he wished to proceed with the appeal
procedure fromthis decision which they had earlier discussed.
This was an appeal policy procedure set forth in the
Cooperative Extension Adm nistrative Handbook. Schoonover as
Director of Adm nistrative Services is a nmenber of the

imedi ate staff of the Vice-President of the University's
Agriculture and University Services. The Vice-Président of
Agriculture and University Services, under whose authority the
Cooperative Extension service falls, at the time of the events
in question, was J.B. Kendrick, Jr. Kendrick had del egated to
Schoonover nunerous staff and certain line responsibilities.
Anmong Schoonover's express del egati ons was responsibility for
coordi nating and processing academ c personnel appeals and
grievances. It was in this capacity that Schoonover becane

involved in the various actions of which Yeary conpl ai ns.

The grievance or appeal filed by Yeary was essentially
agai nst the action of Jerone Siebert as Director of Cooperative
Extensi on of the University. The grievance or review process
for Cooperative Extension is essentially as follows: A hearing
officer is appointed by Vice-President Kendrick. The hearing
officer, after a formal hearing process, issues a reconmended
decision. The hearing officer's recommended decision is
forwarded to Kendrick to adopt or reject. Kendrick's fina

action is appealable to the University's systemm de president,
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David Saxon. This is the last step of the University's
i nternal review procedure.? -

Yeary's basic conplaint was that the ad hoc review
committee was not nmade up of his peers. He had had a running
di spute with the University on this issue and believed that his
salary classification in Cooperative Extension in the
Speci al i st/ Advi sor series required that the commttee be nade
up of advisors rather than specialists. The University
considered that his duties were statew de rather than regional,
as are nost advisors, and that he therefore fell between the
definition of specialist and advisor. The review committee was
made up of specialists. Since Yeary testified that he later
| earned the commttee reconmended in favor of his pronotion,
this does not seemto have prejudiced his pronotional review.

On July 31, 1981, Schoonover wote to Yeary stating that
appeals pertaining to title or salary matters nust be submtted
t hrough adm nistrative channels and are not subject to the
grievance procedures "unless the actions alleged result from
discrimnation. .. ." Schoonover indicated that an appeal on
the grounds of discrimnation should be submtted through him

and indicated that if Yeary's appeal was ". . .on the salary

There is a hearing panel alternative to the single
hearing officer procedure as well as external Anerican
Arbitration Association options but the final steps are the
sane.
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matter . . . your letter . . . (through adm nistrative
channels) . . . giving full particulars should be addressed to
Vi ce-President Kendrick." while Yeary's counsel conplained
this was evidence of attenpts to di ssuade or deny Yeary access
to the grievance process, this request was reasonable for
clarification and not an unreasonable interpretation of the
scope of the grievance process. Schoonover also indicated he
was informng Rowe and apparently Rowe's superior, the
Associate Director for Prograns, that attention should be given
to providing Yeary documents " . .. and other appropriate
information.” On August 10, 1981, Yeary wote Schoonover that
he could not conplete preparation to file the appropriate
action under section 370 (of the grievance procedure) until he
had received the information and would do so as quickly as he
could receive and review his files.

Yeary, by letter of the sanme date to Nancy McLaughlin, who
was Associ ate Director of Adm nistration, requested information
from his personnel files that considerably expanded the nature
of the docunents requested beyond that of itens or information
that would be in his personnel file.

There followed an additional letter from Schoonover to
Yeary which indicated, in effect, that he was putting pressure
on McLaughlin and Rowe to respond to Yeary's request. On
August 25, McLaughlin sent Yeary " . .. the material contained

in your personnel file" and indicated certain University policy
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[imtations on providing detailed recomendati ons of the
several levels of review, and which provide instead for the
furnishing of a summary. She indicated that the material from
his files relating to salary review for the years 1972 through
1980 ". . . is being sumarized and will be sent to you as soon
as possible." She also apparently attenpted to provide
material he requested in regard to the grievance procedure and
answered other questions.

Yeary, by letter to Schoonover (copy to Rowe), acknow edged
receipt of the material as well as receiving a "brief" summary
of the reasons (for denial of pronotion) from Rowe, but
i ndicated that he had not received other information he had
requested of Rowe by letter of July | 1981. Rowe responded on
Septenber 2 indicating that he believed that he had net his
obligation to provide material and information when:

Recently on your visit to ny office, we

di scussed ny know edge which included the
Director's cooments related to your being
denied a pronotion in addition to ny own
comments which summarized ny recommendati on
as Program Director in transmtting
materials to the personnel office.

| believe the summary of the information
received fromne suffices to neet the
obligations of the Program Director related
t o such personnel actions.

There followed in Septenber letters from Yeary to
McLaughlin and to Rowe (copies to Schoonover). The letter to

McLaughl i n conpl ai ned about, anong other things, the failure to
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receive certain material he believed should have been in his
files, additional information concerning the criteria for
range VI, and a commttee report on which he participated
concerning pronotional material. He also requested " . .. the
position description, bio bibliographies and program revi ew
outlines of all of the individuals now in full title,

step 6. . . ~." which he indicated he understood to be
approximately 20 people. 1In the letter to Rowe, Yeary

i ndicated that he was not neeting his obligations to provide
himw th performance evaluations and ". . .to provide ne for

the first time with the reasons you relied upon to turn down ny

pronotion. .. ." He indicated that the basis of his grievance
was going to be against " ... the arbitrary and discrimnatory
adm ni strative action which you have taken." Rowe responded on

Septenber 24, essentially restating his earlier response.

Yeary then mailed to Schoonover (dated October 9, 1981 and
post mar ked Cctober 15, 1981) what is essentially the fornal
gri evance docunents, indicating that efforts had been made, as
required, to try to settle his conplaint informally, and
indicating, for the first tinme, that his was not a grievance
over salary (and thus arguably not subject to the grievance
appeal without nore) but fits within the policy because
it pertains to discrimnation on the basis of age."

Just preceding this, on Septenber 29, 1981, Yeary had al so
filed a charge of age discrimnation with the California
Departnent of Fair Enpl oynent and Housi ng.

16



Rowe ﬁas repl aced as Yeary's programdirector by
WIlliamWod by the end of Septenber 1981. Rowe received a
call from Schoonover sonetinme in October. He inforned Wod of
Schoonover's conpl aint and he requested that Whod, as Yeary's
new programdirector, contact Yeary and see if there was anyway
Wbod could bring about a reconciliation of the differences by
arrangi ng sone kind of neeting of the parties, wood contacted
Yeary by tel ephone on October 29, 1981. The substance of what
was said by each is contradicted by the testinony of the other,
but Yeary did reject the proposal.

Wod also received a call from Eugene Stevenson of the
affirmative action office for the University, sonetine in early
Novenber 1981, asking Whod to contact Yeary and to see if he
was willing to consider any kind of neeting with any
adm nistrators of the University towards trying to bring about
a resolution. Wod found an opportunity to neet briefly on the
subject with Yeary at a conference they were both attending in
Fresno on Novenber 11, 1981. This nmuch they agree upon. Yeary's
answer was the sane, that he thought such a neeting would not
be productive and in essence reaffirmed that he would as soon
not have Wod involved in it even as a nediator or
intermediary. Once again, the substance of the words said by
Wod are in dispute. Under Yeary's version Wod issued a
threat. Wod clainmed he offered to act as an internediary or

go- bet ween.
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Regardl ess of specific other content, the general nature of
the conversations was one of Wod offering to serve as
internediary between Yeary and others in admnistration in an
attenpt to resolve the pending grievance informally.

Wod reported Yeary's rejection of the proposal to
Schoonover and the rejection of a second simlar proposal from
Stevenson in brief conversations after each of these contacts
with Yeary. On Decenber 18, 1981, Schoonover tried to call
Yeary and on Decenber 21, 1981, Yeary returned the call. They
di scussed the appointnent of a hearing officer. Schoonover
i ndicated that since Yeary was an enpl oyee of the division of
agriculture sciences, the hearing officer should be selected
fromwithin the division. Yeary protested that in at |least two
cases he was aware of this had not been the case, citing a
grievance involving a farmadvisor, Sterling Stevenson, whose
hearing commttee had included one nenber of agriculture
science and al so, the Helen Marquez grievance which was active
at that tinme. Schoonover had called Pete Snall of the Berkel ey
Canmpus Personnel Ofice as a matter of conveni ence and secured
a list of sone people who m ght serve as hearing officer
because they had a |arge nunber of peoplef The |ist consisted
of five people. One was fromthe extension service. Four,

i ncludi ng Professor Buxbaum were from the school of |aw

Schoonover received the list of potential hearing officers

on Decenber 17 and called Yeary Decenber 18. Yeary nanaged to
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get back to him Decenber 21. Yeary indicated a preference for
soneone from the school of law.  Schoonover told Yeary the
steps he had taken to find a hearing officer. After talking to
Yeary about the need to proceed with the process, he called
those on the list to ascertain their availability. Only

M. Buxbaumwas available, and only after January 11, 1982.
Schoonover's letter of January 15, 1982 to Yeary stated:

Dear Ed:

| have been trying to reach you by phone
since the first of the year to discuss the
selection of a Hearing O ficer.
Unfortunately | have not been able to
identify a slate of individuals but have
been able to identify one person who woul d
indicate a willingness to serve as the
Hearing Oficer. He is R chard Buxbaum
Professor in the School of Law on the
Berkel ey canpus. |If you agree to his
selection | wll contact him again and
confirmhis appointnment so that we may
proceed. Please call nme on this.

On January 18 Yeary called in response to the letter
suggesti ng Buxbaum and indicated he would give it
consi deration and woul d advi se Schoonover by the end of the
week. There was al so conversation about all of the information
(Yeary) had been requesting and a query from Schoonover as to
its relation to an age discrimnation case. Yeary assured him
it did relate.

On January 22 and 26, Schoonover tried to reach Yeary.

W t hout success. He reached himon January 28 and advi sed him
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Buxbaum coul d not serve,® and suggested Van Dusen Kennedy.
There apparently was discussion about the selection and
appoi ntment procedure and Yeary was told it was the agriculture
services division policy to have the vice president appoint a
hearing officer, but they were extending the courtesy of
suggesting a hearing officer to himfirst and that unless Yeary
“had apparent reason for concern, ". . .we w shed to appoint
Kennedy." He gave Yeary until the next day to get back wth
hi s response. *
On January 29, 1982, not having heard from Yeary,

Schoonover wote Yeary indicating as foll ows:

| am greatly concerned over our not noving

forward on a tinely basis to schedul e your

Hearing, as required by University Academ c

Per sonnel Poli cies.

Wen | wote to you on January 15, and

talked with you on the 18th, | indicated

that only Professor R chard Buxbaum had

indicated a willingness to serve as a

Hearing Officer. You wished to give his

appoi ntmrent sone thought, and indicated you

would be in touch with ne by the 22nd.

Unfortunately, you did not get back to nme on

this matter, but | now have been advi sed by
Pr of essor Buxbaum that he is not able to

3at sone point prior to the deadline of January 22,
Schoonover heard that Buxbaumwas unwilling to serve. On
January 22, Peggy Barton had sent Schoonover a list of Berkeley
canpus hearing officers, together with its strikeoff procedure
and the suggestion that Van Dusen Kennedy woul d be the nost
likely one available in the near future because he was retired.

“Vice President Kendrick officially, by letter, appointed
Van Dusen Kennedy on February 1, 1982, as the hearing officer.
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serve at this time. As we discussed when |
called you on January 28, | have consulted
wi th Van Dusen Kennedy, Professor Eneritus
of Business Administration in Berkel ey, and
an experienced Hearing Oficer, and he has
agreed to serve. He is not acquainted with
you, CGordon Rowe, or Jerry Siebert. As |
have not heard fromyou as you indicated, we
are now appoi nting Professor Kennedy as
Hearing O ficer to avoid any further del ay.
This appointnent is in keeping wwth Section
270 of the Adm nistrative Handbook.

Judy McConnell will be representing
Cooperative Extension Adm nistration, and
she indicates the only available tine in the
i medi ate future when she would be avail able
is the first week in March. | hope you wll
be available for a Hearing in Berkeley at
that tinme. Please call nme if this week is
not possible, so that | may arrange with the
parties concerned a nmutually agreeable
alternate tine.

You have indicated that you will be
represented at the Hearing. University
Policy calls for the Adm nistration to be
represented by our General Counsel if you
are being represented by a legally trained
person. W assune that this is not to be

the case and will proceed accordrngly

wi t hout General Counsel involvenent unless
we hear to the contrary. | hope that you
will be able to advise ne of your

representative in the inmediate future.

Pl ease call nme to affirm these
arrangenents. °

Yeary got in touch with Robert Bradfield, who had been

advising him that same day or the next day as to the

*Prior to this time, Yeary had indicated he woul d el ect
to have representation in the hearing but had not indicated his
choi ce.
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desirability of Professor Kennedy as the hearing officer. On
February 5 Yeary called Schoonover and indicated he accepted
Kennedy. In this regard Yeary testified that while he hadn't

gotten enough information on Kennedy by then, he had no
6

choi ce.

On February 5, 1982, Yeary also indicated to Schoonover
that a hearing on March 1-5 woul d be acceptabl e.

By February 7, 1982, Yeary wote Schoonover to indicate he
could not proceed at the tine because of heavy travel and other
commtnments " . .. until March 19th when a short break occurs.
It wll not be possible for me to proceed before that tine."

He indicated, ". . .we could go forward then if and
here he indicated, ". . . in the neantinme we have received
requested materials. . ." in reference to the fact of the many
requests he had been making for various materials. This
subj ect was by now becom ng a running dispute between hinself
and the personnel office. |

On February 16, 1982, Yeary dispatched a letter of appea
to Vice President Kendrick indicating that the first week of

March, as suggested by Schoonover, was in conflict with his

work schedule and indicating that after March 19 he had three

®Later, by letter dated April 14, Bradfield wote
Schoonover conpl ai ni ng of (anong other things) Kennedy's
non- enpl oyee status and thus ineligibility to serve as hearing
of ficer.
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weeks avail able. He requested the hearing be set for no
earlier than March 22 and as soon thereafter as nutually
agreeable.

On March 1, Yeary dispatched a letter to Schoonover
requesting a vitae on Professor Kennedy. On the sanme date,
Schoonover sent notice to Yeary after Vice President Kendrick
had reviewed Yeary's request for a delay, saying we understand
the hearing is now set for March 24, 1982.

On March 9, 1982, Yeary by letter to Schoonover, designated
retired Professor Robert Bradfield to represent him He
described himas the Cinical Professor of Human Nutrition and
also had been a nutrition specialist in Cooperative Extension
until his retirement in 1977.7
This was Bradfield' s first appearance by name in the

process. In fact, he had been advising Yeary directly at |east

since Septenber 18, 1981. On that date he had hel ped draft a

"Yeary did not nention that Bradfield was also a graduate
with a doctor of jurisprudence degree from University of
California, Boalt Hall Law School. As such, he could be
reasonably construed as a legally trained person in regard to
the U C. policy described in Schoonover's letter to Yeary of
January 29, 1982. However, Schoonover apparently recogni zed
Bradfield s background as early as March 11, 1982 for on that
date he advised Judy McConnell that U C. would need to be
represented by the general counsel.

However, by letter of March 17 (copy to Yeary), he advised
her that the University had the option of not electing
representation by the U C. general counsel, and would proceed
without it in this case.
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letter from Yeary to Rowe requesting additional information
regarding the basis of Rowe's actions concerning Yeary's
failure of pronotion. He thereafter advised Yeary in the
procedural process that followed and becane his representative
of record for all purposes by notice to the University dated
March 9, 1982. He was a California State Enpl oyee Associ ation
organi zation activist and representative at the University. He
had previously been an enpl oyee of the extension service and
had retired.

Bradfield had becone involved in hel ping Yeary because
Yeary had been referred to himby several other enployees of
the extension service who were interested in Yeary's cause and
in the University grievance process in which he was involved.
It is apparent that Bradfield was not |iked by Siebert, the
Director, a feeling that was reciprocal on the part of

Br adfi el d.

Judy McConnel|l proceeded to represent the U C. and on
March 17, 1982, she dispatched a letter to Yeary, copy to
Bradfield, suggesting a pre-hearing conference before Bradfield

and herself, saying in relevant part:

This is to confirmthat the hearing in the
matter of your grievance is scheduled for
March 24, beginning at 10:00 a.m in

Room 230 University Hall before hearing

of ficer Van Dusen Kennedy. A court

st enographer will be present.

Cenerally before a hearing both parties
exchange nanes of wi tnesses they plan to
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call and copies of docunents they plan to
introduce as evidence. This IS necessary to
avoid delays in the hearing while the
parties review evidence which they may not
have previously seen. | would appreciate a
call fromM . Bradfield, your

representative, at his earliest convenience
so that we can neet and exchange docunents.

A conference was held between McConnell and Bradfield on
March 22 to go over docunents and |lists of w tnesses.

Bradfield delivered to McConnell two docunents which contained
addi tional requests for information. Each was three pages

l ong. One docunent contained 13 and the other 14 paragraphs of
separate itens, some of which were quite elaborate and woul d at
best require extensive study and preparation in order to
respond.

McConnel | indicated there appeared to be a great ampunt of
materi al requested and that she would have to go over the
request. She testified that Bradfield stated they m ght have
to meet with the hearing officer prior to the hearing set for
March 22. Later, after reviewing the material, MConnell did
not feel she could respond prior to the March 24 hearing date.
McConnel | proceeded to contact Kennedy directly, described the
situation and requested the matter be put over. He agreed to
do so. She testified she inmediately called Bradfield and
dinformed him of what she had done. He did not at that tine
protest either the continuance or the fact that she had

unilaterally contacted Kennedy. He also did not indicate any

wi tness problemthe result of it.
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In any event, the following letters exchanged between
them On March 23, 1982, MConnell sent Bradfield this letter::
RE: Yeary hearing

Pursuant to our discussion yesterday, | have
called Dr. Kennedy and asked for a
continuance for the Yeary hearing until such
tinme as | amable to respond to your request
for information as set forth in your letters
of March 19 and March 22, 1982 (received on
March 22). He has agreed to wait until |
have replied to these nmenos and you have had
a chance to review the material, at which
point I will reschedule the hearing. |
anticipate that we'll be able to nove
forward in April.

On March 24, she sent a letter to Bradfield as foll ows:

This is in response to your letter of

March 19, 1982 which | received on March 22,
198 2, wherein you requested the follow ng

i nformation:

1. "all records related to the basis for
the comments made in M. Rowe's
menor andum of June 22, 198 2"

Associ ate Director Nancy J. MlLaughlin
responded to M. Yeary on February 5,
1981 (page 2) wherein she stated "our
opinion is that you did obtain an
answer in M. Rowe's letter to you of
Sept enber 24, 1981. "

| have nothing further to provide in
this regard.

2. "the dates of each and every
performance eval uation of M. Yeary"

As | indicated to you on March 18 and
inny letter of March 19, all
performance eval uations are included
in M. Yeary's file.
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7a.

7b.

"the dates of each and every position
description approved for M. Yeary
over the 34-year period of enploynent."

As | indicated to you in ny letter of
March 19, 1982, the only position
description for M. Yeary is included
in his file, which has been provided
to him

"a copy of the President's Taskforce
on Racial Discrimnation in the
Agricul tural Extension Service"

This report is available for you at a
cost of $12.80 (128 pages).

"the first draft of the Kl eingartner
Report as it was sent to Vice

Presi dent Kendrick and Assistant Vice
Presi dent Siebert”

We have not been able to |ocate a
draft of this report.

"the final Kleingartner report as
issued to the Regents"

A copy of this report is available for
you at a cost of $16.00 (160 pages).

"the bi o bi bliographies of Siebert,
Rowe, Stevenson and McLaughlin”

On February 5, 1982, the Associate
Director Nancy J. MlLaughlin responded
to your request for bio bibliographies
of certain individuals by stating "we
are unable to provide copies of the

bi o bi bliographies. . . since we are
obligated to protect their privacy."
Therefore your request will be denied.

"all records of material presented to
the Board of Regents which in any way
relate to the Cooperative Extension
Service for the period January 1978
until the present”
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8.

10a.

10b.

10c.

| Od.

11.

12.

"initial and subsequent (both)
position descriptions released for
hiring purposes for the position of
County Director of Mnterey County
during 1981"

These docunents are available at a
cost of $.20 (2 pages).

This is not a request for a docunent.

"records which would describe the
duties of unit coordinators for the
period 1975 to the present”

We do not have records describing unit
coordinator's duties from 1975.
However, we will be able to |locate a
one page 1978 docunent regarding unit
directors' positions which can be
provi ded to you.

"the anount of additional stipend
whi ch [Rowe] has received for these
duties" and

"the menmo of instruction to himwhich
outlined his duties as a unit
coordi nator" and

"the nmenorandum relieving him of these
duties”

These docunents can be provided at a
cost of $.50 (5 pages).

Al'l records of correspondence between
t he Cooperative Extension Service and
Prof essor Ri chard Buxbaum during 1982,
reference to serving as a hearing

of ficer."

There is no correspondence between
Cooperative Extension and Professor
Buxbaum

"position descriptions of M. Janes
Reedy, Lola WIllians, and all three
job descriptions of Robert J. Reynol ds
during the |ast year and one-half"
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13.

14.

We have copies of M. Reedy's position
in Santa Clara (1 page), Ms. WIlians'
position description (4 pages) and

M . Reynol ds' position as County
Director (3 pages). M. Yeary has

al ready been provided with a copy of

M . Reynol ds' description as U ban
Agricultural/Grants Specialist on
March 15, 198 2.

"job application of Eugene Stevenson
to the University of California"

Associ ate Director Nancy J. MLaughlin
responded to this request on
January 20, 1982.

"“confidential portions of
(M. Yeary's) file"

As | discussed with you on March 22,
1982, the University's policy on

rel ease of confidential information is
set forth in the Academ c Personnel
Policy Manual (which you had the
opportunity to review on March 18,
19872) .

Section 160.20 b.(2) states:

" ... upon witten request, the
Chancel | or shal | provi de t he

individual with this summary (of all
confidential docunents) in witing.
Such a statement shall not disclose
the identities of persons who were the
sources of confidential docunents and
shall not identify separately the

eval uati ons and and recommrendations in
an academ c personnel action by the
chai rperson of the departnment .

a canpus and ad hoc review connlttee
or the Academ c Personnel or

equi val ent commttee."

This response is essentially the sanme
as provided to you in ny letter of
March 19, 1982 and Nancy McLaughlin's
letter to Edward Yeary of August 25,
1981.
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As we are rescheduling the hearing for the
first week in April, | suggest you indicate
i medi ately which docunments you w sh

phot ocopi ed.

On March 25, 1982, Bradfield sent the following letter to
McConnel | .

M. Yeary demands an inmredi ate change in
hearing officers for the reasons stated
bel ow.

(1) M. Kennedy does not neet the UC
requirenents for a hearing officer. Section
371. 2 unequi vocally requires that a hearing
of ficers be UC enpl oyees. M. Kennedy is
not an enployee of the University and thus
cannot be a hearing officer.

(2) M. Kennedy has been prejudiced by Vice
President Kendrick's letter characteri zing
the grievance as salary and by Enpl oyee

Rel ati ons staff sending of materials related
to salary to M. Kennedy. No where in

M. Yeary's conplaint is a salary even
mentioned. The grievance deals w th abuse
of admi nistrative discretion and age

di scrimnation. The characterization of the
grievance as salary is prejudicial because
salary is not grievable and it suggests that
the matter is trivial

(3) M. Kennedy conducted grievance
business unilaterally with Enpl oyee

Rel ations and inproperly granted a
conti nuance w thout participation and
approval of opposing counsel. This has
prejudi ced the case because M. Yeary's
chief witness |eaves on out-of-state
sabbatic | eave for 3 nonths comenci ng
April 1, 1982. This was known by the
Cooperative Extension adm nistration because
they granted the | eave.

P.S. | suggest that we return to Professor
Buxbaum the hearing officer both sides
agreed upon before the unilateral
substitution of M. Kennedy by your office.
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| al so suggest that calendars for both
parties be cleared before going to the
hearing officer to set a hearing date.

At this point, the first objection to Kennedy was raised
and a return to Buxbaum was suggested.
On March 30, MConnell sent a notice to Bradfield as
fol | ows:
To confirmthis afternoon's phone
conversation, the Yeary hearing has been
reschedul ed for Monday, April 5, 1982. The
hearing will be held in the Regents' D ning

Room 150 University Hall, beginning at
9:00 a.m

On the sane date, Bradfield wote the followng to

McConnel | :
A review of the records provided so far by
UC reveals the necessity to call several
additional wtnesses. M. Yeary calls
M. Siebert's supervisor, Janes B. Kendri ck,
Doris Smth, and Vice President for
Personnel , Archi bald Kleingartner as hostile
W t nesses and requests that when another
hearing date is set that it is established

only after calendars for the above witnesses
have been cleared for their participation.

Bradfiel d di sputes McConnell's description of what was said
at the neeting of March 22, if anything, about the possibility of
the need for a continuance. MConnell also stated while Marie
Farree was nentioned as one of Yeary's w tnesses, nothing was
said about her availability, nor did Bradfield ask her to contact
any witness in regard to their availability.

It is not clear who picked the date of April 5 for the

hearing, Kennedy or McConnell. It was nost |ikely McConnell.
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This does not indicate to me that she tried to pick a date he
woul d be unavail able. MConnell was aware that Yeary had
previously indicated he would be willing to make the three weeks
after March 23 available. She was aware there had been a
previous delay and it is likely she felt under pressure from
Schoonover to get the matter to a hearing.

In any event on March 25 and 26 Bradfield fired off a volley
of objections, objecting to Kennedy as hearing officer and
McConnel | 's further participation in the case. This was followed
on April 5, 1982, by a second University grievance, this one
agai nst McConnell's conduct.

By this tine the personal aninosity between MConnell and
Bradfield became clear. Bradfield indicated in his letter of
March 26 to McConnell that:

In the event that you do not voluntarily

di sassoci ate yourself, M. Yeary wll
include these and other nmatters as a part of
an unfair practice conplaint which he is
filing through his |abor organization, and I
will ask for a formal review prior to the
heari ng.

At this point it appears Yeary and Bradfield may have
resolved to avoid a University hearing until after an unfair
practice charge had been processed wth the PERB if possible.

Al though the grievance policy which applied to Yeary's case
did not require input or approval of the grievant in regard to

t he appoi ntnent of the hearing officer, M. Schoonover

testified that after Professor Kennedy was disqualified he
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decided to allow Yeary to be involved in the selection of the
hearing officers, but this tinme by the use of a strike-off
procedure. In order to get a list of potential hearing
officers he stated that he got a copy of the Berkel ey canpus
hearing officer list, deleted those nanes where it was

i ndi cated that persons on the list could not hear a matter
within 30 days and del eted Professor Kennedy's nane because of
Yeary's previous objections. Schoonover testified that he

wor ked out the strike-off procedure with M. Bradfield on
April 20, 1982, and wote it up shortly thereafter. The
hearing officer selection process was used on May 13, 1982, to
sel ect the hearing officer in M. Yeary's case.

M . Schoonover testified that the strike-off procedure was
intended to be used only for M. Yeary's hearing and it was not
i ntended for general use in Agriculture and University
Services. M. Schoonover states that he specifically discussed
the 30-day limtation period with M. Bradfield. He testified
that he sent Bradfield the hearing officer list and sone
hearing officer resunes together with the hearing officer

sel ection process which reads as foll ows:

Unless there is nutual agreenent as to the
selection of a hearing officer fromthe
list, the selection will proceed as foll ows:
The departnent representative or the

enpl oyee (or his/her representative) shall
flip a coin to determ ne who shall first
proceed with a "cross off" fromthe |ist.
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The parties shall then alternately cross off
names until one is left.

That person will be the selected hearing
officer. Admnistrative Services wll
contact the person to determne if he or she
is able to hear the case within 30 days. |If
the selected person is not able to hear the
case in 30 days, the person whose nane was
struck last shall be contacted, etc. The

person who finally agrees to serve will be
appoi nted as Hearing Oficer by the Vice
Presi dent .

Bradfield denies this portion was included in the packet he
received. \When Bradfield filed his amended Unfair Practice
Charge herein he included the Hearing O ficer Selection Process
on exhibit as an attachment wi thout raising any such issue.

The cover letter from Schoonover expressly references the
material sent to Bradfield and states that it enclosed the
Hearing Officer Selection Process.

Al t hough Bradfield, in his testinony, denies discussing the
Hearing Oficer Selection Process on April 20, 1982, this
denial is not persuasive. It is not reasonable to concl ude
that he would not have raised the issue at the tinme of the
strike-off process on May 13 and proceeded with the strikeoff
wi t hout knowing the rules of the strikeoff or having read it.
Bradfield' s position is that he never bothered to find out or
attenpted to understand what the witten selection process
stated. Bradfield s testinony is not credible.

McConnel | exercised the last strikeoff. As it happened

that was Hearing Oficer Goss, leaving Jan Vetter. Vetter was
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not available to hear the case within the agreed tine; so
Schoonover, following the strike-off rules, went back to G oss.
On May 26, 1982, M. Wuods and M. Bradfield net with
M. Goss to discuss the upcomng hearing on May 27. There is
a dispute between the parties as to just what was di scussed and
raised at that May 26 neeting. Bradfield clainmed surprise that
they ended up with G oss as the hearing officer rather than
Vetter. He left town the sane day of the strike off and nade
no arrangenent for any special treatnent for mail from
Cooperative Extension. |In fact, he alleges he did not bother

to read his mail prior to the hearing.

The only other aspect of the dispute regardi ng what
happened at the May 26 neeting which is noteworthy goeé to
M. Bradfield' s credibility. In his testinony M. Bradfield
stated that on May 26, 1982, he went to University Hall
expecting to neet with Professor Vetter and Judy McConnell. He
testified that up until the tinme he walked in the door and saw
M. Wods and M. Goss he did not know that M. Vetter was not
going to hear the matter and that M. Wods had repl aced
Judy McConnell as the University's representative.
M. Bradfield testified that he did not get his copy of the
letter of Gross' appointnent until after the May 27 hearing
because he left town on May 13 and did not get back until very
early in the norning on May 25. He testified that he had all

this mail waiting for himand that even though he was expecting
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inmportant mail from Cooperative Extension he did not take the
time to go through the mail prior to the May 26 neeting.
Bradfield' s testinony here is different fromthe statenents he
made to Hearing Oficer Goss on May 27, 1982. On that date he
indicated to M. Goss that he had taken the tinme to go through
his mail to separate out those letters from Cooperative
Ext ensi on.

Bradfield s testinony was that he did not know until he
wal ked into the roomfor a pre-hearing on May 26 that
Herb Gross was to be the hearing officer; he immediately raised
the question of a potential conflict of interest between G oss
and Schoonover. Bradfield testified that he was concerned
about this and asked Gross if he would consider stepping down.
On cross-exam nation, Bradfield was asked how he coul d possibly
know whet her to ask about this potential conflict of interest
bet ween Schoonover and Gross since he did not have any
know edge that Gross was going to be the hearing officer and
thus had no tine to find out any information about G oss.
Bradfield stated that either just prior to his walking into the
nmeeting or at a break when he went out to get a cup of coffee,
a person who Bradfield did not know wal ked up to him and stated
“"that man in there used to work with Schoonover." This
testinmony is sinply unbelievable. It is in conflict with what
he stated on May 27 when discussing this matter at the

hearing. At that tinme he told Goss he had taken tinme to
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separate fromhis mail the letters from Cooperative Extension
M. Bradfield s testinmony is not credible that he |earned of
the Gross appointnent only upon arrival at the pre-hearing on
May 26.

During preparation of Yeary's age discrimnation grievance,
Bradfield and Yeary had contacted Desmond Jolly, one of the
menbers of the ad hoc review commttee. Yeary and Bradfield
testified he originally offered to testify and otherw se help
in furnishing material in support of Yeary's case. Bradfield
testified Jolly later told himhe had been told not to testify
by Schoonover and Wbods. Jolly's version is that he
voluntarily sought advice fromhis programdirector because he
felt there was a policy in redard to the confidentiality of the
wor k of such pronotional review commttees. This was confirned
by @ enn Wods and since he felt he was being "used" by
Bradfield, he chose not to testify or otherw se appear in the
matter. Bradfield prepared an affidavit for his signature
whi ch he refused to sign.

At the commencenent of the hearing\on May 27, 1982,
Bradfield raised the issue of a conflict of interest on the
part of Gross to serve as hearing officer because of a very
renote and indirect relationship with Schoonover, which to ne
does not warrant nuch di scussion.

M . Schoonover was on the governing commttee of the

Conti nui ng Education of the Bar. It was an advisory conmttee
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conposed of appointees of the State Bar and appoi ntees of the
University with regard to the operation of Continuing Education
of the Bar (CEB). M. Schoonover had been on that commttee
since about 1970. He participated in sone discussions
regarding the pay scales for the attorneys, the assistant
director and the director; he did not have discussions about

i ndividual salaries including M. G oss' individual salary.
Schoonover testified that M. Bradfield and he discussed his
relationship with CEB at the sane tine they discussed
Bradfield s relationship wth some of the |aw professors at
Boalt and that this occurred prior to the strike off and
Bradfield found no problem

M. Goss testified that M. Schoonover did not have any
supervisory responsibility over himin his work at CEB nor did
M . Schoonover determne his individual salary. This testinony
i ndi cates there was no supervisory relationship or other
i nper m ssi bl e connection between G oss and Schoonover or
conflict of interest. In addition, the grievance concerned
Rowe and Siebert, not Schoonover.

Yeary's grievances of April 5, 18 and 20, 1982, agai nst
McConnel |, while filed with Gail Ci eszkiew cz, Director of the
Uni versity Systemwi de OFfice of Personnel, ultimately reached
Schoonover for processing and on May 25, 1982, Schoonover
responded to Yeary to indicate by June 1, 1982, if he wished to

proceed. Yeary responded on June 1, 1982, indicating that it
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was being taken care of by Steve Sal non, systema de personnel
director. On June 10, 1982, Schoonover wote Yeary that he
"took Yeary's reply as intention to proceed and he had directed
McConnel | 's supervisor to respond no |later than June 18, since
he had received Yeary's letter on June 4. Schoonover followed
wth a letter of the sane date to Booker McClain as McConnell's
supervisor, directing the response as prom sed. Yeary and
Bradfield received information copies. By letter of June 17,
198 2, Nancy McLaughlin, on behalf of McCl ain responded to
Yeary's grievances, essentially denying them for reasons stated
and set forth the appeal procedure rights. Schoonover
forwarded the response to Bradfield and Yeary on June 18. He
asked if Yéafy wi shed to pursue the case. On June 24,
Bradfield responded, conpl aining that nbre than 60 days had

al ready el apsed and that Schoonover's question as to Yeary's
desire to pursue it was a violation of rules. Bradfield
indicated he opted for a University hearing commttee in lieu
of a single hearing officer, or an outside arbiter. He
indicated he wished to participate in its selection. He also

i ndi cated both he and Yeary woul d be unavailable until late
August. On July 15, 1982, Schoonover's reply indicated that
the delay in processing was approved and requested Bradfield to
call himin August. Bradfield did not call. Schoonover's
secretary, Linda Martinez, apparently nmade attenpts to contact

hi m
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She gave up and turned the problemover to denn Wods who
was to be the University's representative. Wods testified
that Martinez told himthat when she did contact Bradfield, he
hung up.

On Septenber 13, 1982, Yeary wote Hearing Oficer Gross a
lengthy letter setting forth all his conplaints about the
process to date indicating that he understood Wods intended to
proceed with the hearing on Septenber 15 and questioning G oss'
authority to sit as hearing officer.

On Septenber 14, 1982, Yeary tel ephoned Schoonover and
i ndi cated he wished to have a court reporter at the hearing
schedul ed for September 15, 1982. Also on Septenmber 14, 1982,
Yeary wote Vice President Kendrick stating:

This is an appeal for a continuance of ny
hearing until such tine as ny appeal for a
change in hearing officer can be decided and
until I amable to obtain |egal counsel,
because the University has changed from
non-legal to |legal representation against ne.

The hearing convened on Septenber 15, 1982. The hearing
officer made the following findings of fact and reconmendati on:

FI NDI NGS

Based on the pattern of delaying behavior by
M. Yeary denonstrated by the Exhibits to
the transcript of the May 27, 1982 hearing,
the quotes fromthe May 27, 1982 hearing
transcript, the exhibits referred to above,
and M. Yeary's failure to obtain a |awer
or appear at the Septenber 15, 1982 hearing,
the hearing officer finds that M. Yeary's
May 27, 1982 request for a continuance was
made in bad faith and for the purpose of
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delay, and that M. Yeary, as appellant,
failed in his duty to appear at the

Sept enber 15, 1982 hearing, violating the
spirit of Academ c Personnel Appeals Manual
371. 2H7.

Based on the notion of respondent, and the
above findings, the appeal of Edward H
Yeary should be dism ssed wth prejudice.

On Septenber 27, 1982, Vice President Kendrick wote to
Yeary informng himthat he accepted the hearing officer's
recommendati on and that Yeary's appeal was dism ssed.

On Cctober 12, 1982, Kendrick appointed a panel of three to
hear the Yeary/MConnell grievance.

On Cctober 25, 1982, having failed to hear fromBradfield
and havi ng been unsuccessful in conpleting a conversation with
hi m by phone, Schoonover sent Yeary and Bradfield certified
return receipt letters. The letter informed themthe matter
was set for hearing on Novenber 15, 1982. Bradfield s copy was
returned refused. Yeary's apparently was received.

On Cctober 27, 1982, Yeary wote to Vice President Kendrick
conpl ai ni ng about an all eged conflict of interest of one of the
panel nenbers and suggesting that the matter to the extent it
was covered by this pending PERB unfair practice charge, be
deferred to the PERB hearing. He also indicated Bradfield, his
representative, was in poor health. He also conplained that
Schoonover had selected the panel w thout consultation with
~Bradfield, which indeed was the case. He al so requested that

the matter be transferred to another canpus. This was foll owed
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by a letter dated Novenber 1, 1982, indicating that his
representative, Bradfield, was ill and out of state receiving
medi cal consultation and treatnent and that his return date was
uncertain.

On Novenber 4, 1982, a letter fromKendrick's assistant,
Lowel | Lewis, on Kendrick's behalf, responded to Yeary in
regard to the issues Yeary had raised, denying sane based on
stated reasons, indicating the hearing should proceed as
schedul ed. He enphasized, in conclusion, that his decision on
the issues Yeary had raised would be appropriate to bring
directly to the Chairman of the Conmttee (i.e., the hearing
panel) for the hearing panel's consideration.

Schoonover attenpted to conmunicate wth Yeary by phone on
Novenber 8, 1982, as to a nem1dafe. Wil e he did reach Yeary,
no date was acceptable as Yeary indicated Bradfield was ill.

On Novenber 10, Linda Martinez, Schoonover's secretary
contacted Yeary by phone to indicate the hearing schedul ed for
Novenber 15 would need to be rescheduled after the first of the
| year and requested acceptable dates from Yeary. On Novenber 10
Yeary apparently reluctantly responded that January 17, 1983,
or thereafter, would be acceptable, but this was followed the
sane day by a letter indicating in effect that no date was
acceptable until Bradfield was consulted.

By letter of Novenber 18 Yeary responded further to the

Novenber 10 phone call challenging the make up of the

commttee, the setting of a date immediately after January 1,
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1983 and requesting that all future comunications in the
matter be in witing.
On Novenber 22 Yeary wwote Martinez as foll ows:

| have received your telephone nessage dated
Novenber 18, 1982 concerning dates for ny
hearing. None of the indicated dates of
January 25, 26, February 1, 2, 3 or 8, 9 and
10 are satisfactory. M schedul e does not
accomobdate [sic] now to any date before the
end of February, 1983.

My CSEA representative, Dr. Bradfield, has
informed ne that he anticipates being in
South America between early January, 1983
and m d- February, 1983.

| request that you correspond directly with
Dr. Bradfield concerning acceptabl e dates.

On Novenber 22 Yeary fired off a letter to Lewis raising
nunerous famliar issues, i.e., conflict of interest (which now
included Lewis) request for copies of all records used by Lew s
in making the decision on the Yeary appeal, qualifications of
the hearing officers on the panel, etc.

Three letters of the sane date were sent to Kendrick. One
i ndi cated he wi shed nunmerous records for the reasons stated:

One of the areas we will be exploring in the
comng hearing is that of arbitrary

adm nistrative actions and the possible
dependency that you have upon Dr. Siebert

for carrying out certain of these actions on
your behal f.

This is a request nmade under the California
Public Records Act and the Information
Practice Act. It deals in part with a
menber of the Hearing Conmttee and
guestions of possible prejudice as it
relates to the hearing. Generally it deals
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with the single and sudden transaction of
renoving the entire set of admnistrators
who had controlled Extension policy and
planning for many years.

| request all records showing the tine of
service of:

a) The follow ng denoted Assistant State
Directors, Associate Director, and Director
we had enjoyed in that capacity before
denotion. Please include Stephen Carlson,
Lee Benson, Wn Lawson, Ceorge Al corn, and
any others who were so denoted.

b% The basis or reason in each instance for
the action of removal (if the action was
purely personal, do not include).

interest is only if there are records that
these people were given specific work

rel ated charges and the opportunity to
correct before adm nistrative action was
taken to renove them

c) Correspondence between you and Siebert
concerning each of these demotions (again if
the reasons were purely person, [sic] do not
i nclude).

The second st at ed:

This is a request for records related to the
sel ection of the Hearing Commttee for ny
grievance of April 5, 1982. | make this
request under the University's policy of
disclosure of its admnistrative actions,
the California Public Records Act and the
Information Practice Act.

Pl ease supply all records which are in any
[sic] related to:

a) The method of selection of the nmenbers
of the Hearing Commttee (the criteria, the
process).

b% The experience in dispute resolution of
the

three menbers chosen for the Hearing
Conmittee (a listing of previous cases
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deci ded by each of the commttee together
with specific training or experience in
di spute resol ution).

c) Any prior relationships of Hearing
Comm ttee menbers with M. Schoonover,
Dr. Siebert, or yourself.

d) The selection of the date of Novenber 15
and 16, 1982 for the hearing and subsequent
notification.

e) The decision not to allow me or my CSEA
reFresentat|ve to participate either in the
selection of the conmttee or the date of

t he hearing.
The third letter dealt with the problemof the schedul ed
dates and changes in dates for the hearing. The relevant
portion of Yeary's letter follows:

| wrote -on October 27th and Novenber 1st to
appeal the selection of the hearing
commttee, the conflict of interest of your
Deputy Schoonover, the conflict of interest
of a hearing commttee menber, and the
selection of a hearing date w thout ny

know edge. On Novenber 4, 1982 M. Lew s
wrote to me denying the appeal and stating
that the hearing would go forward on
November 15, 1982. | therefore thoroughly
prepared to represent nyself because ny CSEA
representative was out of state.

On November 8, 1982 | received a tel ephone
call fromyour Deputy Schoonover ordering nme
to select a date immediately and to drop ny
representative, Professor Bradfield and find
another. | preferred to represent myself
rather than start all over with a new
representative. No provisions were made to
adapt to the schedules of ny witnesses. No
guarantees were made that hostile

adm ni strative wtnesses would be avail able.

On Novenber 10th | received a tel ephone call
fromMs. Linda Martinez. She advised ne
that the hearing had been postponed unti
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next year. | asked her why and she told ne
that the Novenber 15th date was not
convenient for UC Attorney den Wods and he
was busy and unavail able until next year.

This is additional evidence of the one-sided
manner in which the Cooperative Extension
Service handles grievances. | nmade two
formal witten appeals. One was denied by
Lewi s on your behalf. The other was never
acted upon. | was told that the hearing
woul d proceed Novenber 15. | prepared to
the best of ny ability and was ready to
proceed. Now, the Cooperative Extension
Service, for reasons of their own

conveni ence, unilaterally changed the
hearing date. |If | have to appeal, then

Ext ensi on should have to appeal in the exact
sane manner. Nobody has had the courtesy to
ask if such a delay by CES inconveni ences
me. |t does.

On Novenber 23 Schoonover sent a letter to Yeary addressing,

from Schoonover's point of view, the conplaints raised to date

by Yeary.

A selected portion follows by way of exanple:

To correct sonme misstatenents in your
Novenber 10 letter, | did not assure you
that CSEA woul d provide you wi th another
representative, but | did suggest that you
m ght inquire as to whether they woul d.
Further, | did request that we nove forward
in setting Hearing date since, with so many
people involved, it is difficult to set
mutual |y acceptable dates. You agreed to
call ny Secretary upon the return to your
office the norning of Novenber 9 to discuss
possi ble dates. This you failed to do and
only on Novenber 10 was she able to contact
you and advi se you that Admi nistration's
representative, denn Wods, was not
avai l able until after the first of the
year. At that tine you advised her that the
period between January 17, 1983 and
February 10, was good for you although you
had no knowl edge of M. Bradfield' s
availability. Further you advised her you
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woul d call back the follow ng week after you

had tine to contact M. Bradfield. Thi s you

have failed to do and we have been unable to
reach you.

Ed, your representative, M. Bradfield, has
refused to comunicate with us by not
accepting any nmail and by hanging up on us
when we phone.  You have an extrenely busy
work schedule calling for you to be out of
the office a great deal and making it
difficult for us to reach you by phone. You
have asked us to contact you only by mail,
but this does not allow for a neeting of

m nds and takes too nuch tinme. | suggest
you keep your office advised of where we may
contact you by phone so when we need to, we
may do so with the further understandi ng
that we also confirm these comruni cations in
writing.

W have experienced great difficulty in
setting Hearing dates with you. At this
tinme, we are setting the dates of

January 25, and 26, 1983, as the dates for
the Hearing to be held in Room 350,
University Hall, Berkeley, comencing at
10:00 a.m on the 25th. This is two nonths
from now and provides anple notice so that
this long delayed Hearing can go forward.
(Underlining added for enphasis.)

Note that a new date for hearing of January 25 and 26,
1983, was now set.

On Decenber 9, 1982, Yeary wote to Vice President Kendrick
conpl ai ni ng anong many ot her things about the January 25 date
set for the hearing. He requested a continuance to sone tine
to be agreed upon in the future, and in any event not until
Kl eingartner had first ruled on his appeal to transfer the case

to sonme canpus that was wthout a College of Agriculture and
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until sonetine when Bradfield should inform Kendrick he was
able to work again.

As if in anticipation of Yeary's next |letter, on Decenber 9
Schoonover al so dispatched a letter saying anong other things:

The hearing is set for January 25 and 26,
1983, as specified in ny letter of
Novenber 23. The admnistration will be
there and ready to proceed. You wll need
to be there al so, represented by

M. Bradfield, another representative, or
yourself. Your Program Director has assured
nme that he has plraced an extrenely nhigh
priority on this and has agreed to your
adjusting other work commtnents to pernit
keeprng thr's schedul e. (Underl'1 ni ng added
for enphasis.)

You have requested us to correspond with
your representative, M. Bradfield,
regardi ng dates and other matters; however,
he has hung up on us by phone, and has
refused to accept letters. Until he is
ready to openly communicate with us, we nust
deal directly with you. As you have sent
the Hearing Conmmttee nenbers copies of your
letter of Novenber 22, | amlikew se sending
them copies of this correspondence.

On Decenber 20, Kendrick responded in no uncertain terns to
Yeary's letter of Decenber 9 as follows:

| have received your letter of Decenber 9,
198 2, concerning the hearing on your
conpl ai nt agai nst Judy McConnel |, and have
di scussed it with nmenbers of ny staff. |
find that your letter contains a nunber of
qguestionable statements to which I will not
attenpt to respond. Your appeal process has
been del ayed too long already, and | am not
prepared to delay it any further. You and
your representative have refused, through
your unavailability, to participate in the
difficult task of finding dates when all
parties involved can attend the hearing.

48



Accordingly, | amletting stand January 25
and 26, 1983, as the dates for the hearing.
As far as your work assignnent isS concerned,
t he hearing takes precedence_over_ al
others, and, thus, vou should plan to
cancel, reschedule, or designate soneone .
else to assist the San Luis Obispo _Bankers'
Short Course which you indicate is schedul ed
for the sane date. |In addition, you nay
need to adjust your schedule prior to that
date to have tine to prepare for the

hearl ng. (Underlining added tor enphasis.)

The sequence of letters set forth are by no neans the
entire nunber of exchanges that occurred, nor the entire
contents of the letters in each case. They are set forth to
the degree and in the fashion they are herein to try to capture
the essence of the difficulties that had devel oped between the
individuals acting for the University and Yeary and Bradfield.

On Novenber 1, 1982, the Departnent of Fair Enpl oynent and
Housing notified Yeary that their investigation of his
conplaint was conplete and they found insufficient evidence to
justify further pursuit of the matter and the case woul d be
cl osed.

Shortly before the hearing M. Yeary retained a | awer,

M. Bezenek. M. Wods called M. Bezenek to ask whether he
woul d be representing Yeary in the grievance schedul ed for
| January 25, 1983, and M. Bezenek stated that he was only
representing Yeary in his Unfair Practice Charges and stated
t hat Wbods should contact M. Bradfield. The day before the
heari ng, January 24, M. Wods did reach M. Bradfield by
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t el ephone at his home to confirmthe hearing for the next day.
Bradfield stated that he was not representing Yeary and that

M. Wbods should contact M. Bezenek. Wen M. Wods inforned
M. Bradfield that Bezenek had inforned himto the contrary,
Bradfield said that it didn't nmatter anyway because the
University knew that he couldn't be there. M. Wods suggested
t hat when the hearing convened on January 25 that the
University would attenpt to get a speaker phone hook-up and
place a call to M. Bradfield so the matter could be

strai ghtened out. However, Bradfield refused to give out the

t el ephone nunber where he would be. M. Wods then suggested
that Bradfield call the University at the Cooperative Extension
offices at 10:15 a.m and Bradfield said he would attenpt to do

SO.

The hearing took place on January 25, 1983, and on March 3,
1983, the Hearing Commttee issued its recommendations. The
Hearing Commttee found as foll ows:

Substanti al evidence was presented that the
University was |lenient and reasonable in
twi ce delaying the hearings to allow

M. Yeary to coordinate his schedule with
that of his representative, M. Bradfield.
It was the commttee's belief that after
nuner ous delays related to the illness or
absence of M. Yeary's representative, that
it was not unreasonable to expect the
grievant to select an alternative
representative, and allow the hearings to
proceed. Because of the frequent |ack of
response to phone calls, nmessages, and
|etters on the part of M. Yeary and
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M. Bradfield, it was al so reasonable for
M . Schoonover to attenpt to convene the
hearing by establishing a firm hearing date.

The evidence presented also indicated that
there was a basic uncooperativeness on the
part of M. Yeary and M. Bradfield in their
not responding in a tinmely manner to
University attenpts to contact them and to
jointly establish a hearing date.

On Nov 23, Schoonover, in his liaison role,

sent a letter to M. Yeary establishing the

hearing date as Jan 25 and 26.

Vi ce-President Kendrick, in his Dec 20

letter stated that " . .. the hearing takes

precedence over all others (work

assignnments),"” and in his Jan 20 letter that

he expected the hearing to proceed on Jan 25

and 26. The failure of the grievant or his

representative to appear at the Jan 25

heari ng denonstrates a uni que occasi on of

uncooperativeness on the part of the

grievant.

The Hearing Comm ttee unani nously recomrended di sm ssal of
M. Yeary's second grievance. That recomendati on was accepted
in March 1983 by Vice President Kendri ck.
Yeary's justification for not being available for the

hearing on January 25 and 26 was because he had prior
comm tnments which could not be changed. These were the Bankers
Short Course on January 25, 1983. This date was not firmy set
until sonetinme after January 1, 1983. The neeting to be held
with M .. Bendi xen on January 26, 27 and 28 coul d have been
post poned. There was no conpelling reason for it given Yeary's
orders fromKendrick to adjust his work to provide for

attendance at the hearing.
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DI SCUSSI ON

| nt r oducti on

Section 3571(a) of the Act prohibits discrimnatory action

agai nst an enpl oyee for engaging in conduct protected by the

HEERA. In Novato Unified School District (4/30/82) PERB
Deci sion No. 210, the Board set forth the standard by which

charges alleging discrimnatory conduct under section 3571(a)
are to be decided. The Board summarized its test in a decision
under HEERA issued the same day as Novat o;

. a party alleging a violation . . . has
the burden of maki ng a showi ng sufficient to
support the inference that protected conduct
was a "notivating factor” in the enployer's
decision to engage in the conduct of which
the enpl oyee conplains. Once this is
established, the burden shifts to the
enpl oyer to denonstrate that it would have
taken the sane action even in the absence of
protected conduct. As noted in Novato, this
shift in the burden of producing €vidence
nmust operate consistently with the charging
party's obligation to establish an unfair
practice by the preponderance of the
evi dence. (California State University,

Sacranento (27307 82) PERB-DECTSTOm No. 211-H
at pp. I3-14.)

The test adopted by the Board is consistent with precedent
in California and under the National Labor Relations Act (NLRA)
requiring the trier of fact to weigh both direct and
circunstantial evidence in order to determ ne whether an action
woul d not have been taken against an enployee but for the

exerci se of protected rights. See, e.g., Martori_ Brothers

Distributors v. Agricultural Labor Relations Bd. (1981)
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29Cal .3d 721, 729-730; Wi ght Line, Tnc. (I980) 251 NLRB15005 LRRM1167] enf., i npar
[108 LRRM 2513].°8

Hence, assumng a prima facie case is presented, an
enpl oyer carries the burden of producing evidence that the

action "would have occurred in any event." Martori Brothers

Distributors v. Agricultural Labor Relations Bd., supra,

29 Cal.3d at 730. Once enployer m sconduct is denonstrated,
~the enployer’'s action,

. shoul d not be deened an unfair |abor
practice unless the Board determ nes that

t he enpl oyee would have been retained "but
for™ his union nenbership or his perfornmance
of other protected activities. (1bid.)

It is under this test that the University's conduct wll be
anal yzed.
Section 3565 of HEERA states in relevant part:

H gher education enpl oyees shall have the
right to form join and participate in the
activities of enployee organi zations of
their own choosing for the purpose of
representation on all matters of

enpl oyer - enpl oyee relations and for the
pur pose of neeting and conferring.

8The construction of similar or identical provi si ons of
the NLRA, as anended, 29 U.S.C. 151 et seq., may be used to
guide interpretation of the EERA. See, e.g., San D ego
Teachers Assn. v. Superior Court (1979) 12 Cal - 3d 1, 12-13;
Fire Frghters Union v. Qty of Vallejo (1974) 12 Cal.3d 608,
616. Conpare section 357I(a) of the Act with section 8(a)(3)
of the NLRA, also prohibiting discrimnation for the exercise
of protected rights.
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To find any of Yeary's actions protected under this
section, it nust be found that he actively participated in an
enpl oyee organi zation, and that the organi zation existed for
the purpose of representation regarding matters of

enpl oyer -enpl oyee rel ations. See Mnsoor v. State of

California, Departnent of Devel opnental Services (7/28/82) PERB

Deci sion No. 228-S (hereafter Monsoor). Under the Act an
enpl oyee organi zation is defined in section 3562(g) as,
. . . any organization of any kind in which
hi gher education enpl oyees participate and
whi ch exists for the purpose, in whole or in
part, of dealing with higher education
enpl oyers concerning grievances, | abor
di sputes, wages, hours, and other terns and
condi ti ons of enpl oynent of enpl oyees.

Taki ng gui dance fromthe private sector, the Board has
interpreted simlar |anguage under the State Enpl oyer- Enpl oyee
Rel ati ons Act to nmean that a given aggregation of enployees, to
be considered an enpl oyee organi zati on, need not be formally
constituted, have formal nenbership requirenments, hold regul ar
nmeeti ngs, have constitutions or by-laws, or in any other manner
conformto the common definition of an "organi zation." Rather,
the Board placed the central focus on whether the group has, as
a key purpose, the representation of enployees on enpl oynent -

related matters. Monsoor, supra, p. 7. Under this test, the

Board observed that even two enpl oyees who act in concert to
present grievances about cuts in overtinme and | oss of jobs may

be viewed to have constituted thensel ves an enpl oyee
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organi zati on because they had joined together to represent

enpl oyees concerning working conditions. It follows that
interfering with even two enpl oyees who engage in such activity
has the effect of discouraging enployees in general from
continuing to act in concert through an enpl oyee organi zation.

Chio G| Conpany (1951) 92 NLRB 1597 [27 LRRM 1288] cited with

approval in Monsoor, supra.

Under this approach, we need not consider the full range of
Yeary's activities prior to Bradfield s involvenent in the
grievance in order to determne that he engaged in the
requisite protected activity to satisfy the first step under
the Novato test. Yeary's actions with respect to the claimof
age discrimnation were protected.

The central prem se of the HEERA, in accord with the PERB' s
interpretation of conparable legislation, is that individual
action wth or on behalf of others is deenmed concerted action
and therefore entitled to protection, but that conduct |ess
than that, divorced fromcollective concerns, is protected not
by the HEERA, but, if at all, by other legal redress. See,
e.g, Baldwin Park Unified School District (4/4/70) PERB

Deci sion No. 92; Gossnont Community College District (3/19/80)

PERB Deci si on No. 117.
Thus, as a general rule, an individual conplaint of a

personal nature, regardless of justification on the nerits,
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does not trigger the protections of the HEERA °~

Once Bradfield at the urging of other enployees entered the
pi cture, however, the question arises of whether Yeary's status
under the HEERA changed. At that juncture he was joining with
others to pursue the goal of collective representation. Even
t hough CSEA was not an exclusive representative, and thus not
certified to engage in collective bargaining, CSEA was free to
provi de grievance representation in conjunction with Yeary's
right to "form join and participate” in an enpl oyee
organi zation efforts.

Unlike his initial activity which is best described as a
pursuit of a reversal of his denial of a pronotion and wage

increase to the benefit of hinself only, the ultimte basis of

I'n contrast, the NLRB has repeatedly ruled that
i ndividual activities involving attenpts to enforce the
provi sions of an existing collective bargaining agreenent is
concerted activity (Interboro Contractors, Inc. (1966),157 NLRB
1295 [61 LRRM 1537] enf. (CA 2 1967) 388 F.2d 495 [67 LRRM
2083]; B & MExcavating, Inc. (1965) 155 NLRB 1152 [60 LRRM
1466] ; Bunney Bros. constr. Co. (1962) 139 NLRB 1516 [51 LRRM
1532].

In Al l eluia Cushion Co., Inc. (1975) 221 NLRB 999 [91 LRRM
1131], the Interboro rule was extended for the first tinme to
cover situations where there was no collective bargaining
agreenment in effect and where the enpl oyee nmaking the protest
was not represented by a collective bargaining agent. In
Al l el uia, a non-union enployer had discharged an enpl oyee for
witing a letter to the California Cccupational Safety & Health
Adm ni stration conpl aining about certain alleged safety
probl ens.
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his formal University grievance alleged existence becane age
discrimnation as well as his conplaint to the California
Departnent of Fair Enploynent and Housing. This was a concern
to fell ow enpl oyees as well as hinmself. Thus, Bradfield's

i nvol verent in Yeary's grievance as an enpl oyee organi zation
(CSEA) representative and activist as well as the collective
pur pose of the basis of the grievance, insure that the pursuit
of the grievance was protected activity, as was his conplaint
to the Departnent of Fair Enploynent and Housi ng.

That Yeary's resort to the grievance nmachinery of the
University as well as the filing of a conplaint with the Fair
Enpl oynment and Housi ng Departnent of the State of California
was a protected activity is not a contested |legal issue by the
Respondent. That the enpl oyer, as Respondent, knew of these
actions is also not a disputed issue.

Even if Yeary's activity prior to the date of filing the
grievance was protected activity as urged by Yeary's attorney,
the record in relation to Schoonover's processing of the first
steps gives no support to Yeary's claimof interference or
reprisal for resort to grievance nmachinery or denial of access
to the process. 1In short, it would fail to support a prina
facie case. The evidence shows Schoonover did nothing other
than attenpt to aid Yeary in seeking a solution at the |owest
| evel and clarifying the nature and basis of the appeal. He

al so used persuasive power as his staff position availed himto
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get people in line positions to respond as required, including
appropriate responses from the personnel departnent staff to
Yeary's request for information fromYeary's file.

Fromthis point on, there appears to have occurred a conedy
of procedural process. The University on its part becane
determned to bring the grievance to a hearing and Yeary and
his representative seened clearly determned to avoid a hearing
on the nerits. If this also provoked the University to
procedural error, so nmuch the better. That the Charging
Party's representatives consider the University's interna
appeal / gri evance process and the University's admnistration
t hereof incapable of providing a true due process simlar to a
bilaterally negotiated and independently adm nistered process
is quite apparent. It may also be true. However, that is what
it is-and no nore. Gven the gigantic and bifurcated nature of
the University structure, given its propensity to indulge in
apparent autonony of its nmany segnents and the classic
bureaucratic adm nistrative structure that alnost of necessity
results, the admnistration of the internal appeal system seens
to alnost fall of its own weight. Certainly, faced with a
skilled and determ ned adversary, it alnost strangled in this
case.

The PERB' s responsibility in examning its operation in the
[ight of the basis of this unfair practice conplaint is not to

attenpt to make the process better than it is. It is to
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determ ne whether there was retaliation or intimdation or
reprisals against an enpl oyee who invokes the process. It is
not to review procedural errors or the result.

Specifically relative to this case, the Board's
responsibility is to protect the enployee's right, protected by
the Act, to resort to the procedure. It protects the right to
have representation of the enployee's choice in the process.
As a necessary collaring thereof, it protects the right of
fell ow enpl oyees to testify without fear of reprisal or
di scrim nati on.

On January 18, 1984, Yeary testified to the effect that:

" COctober 29, 1981 Yeary's inmmediate
supervisor Bill Wod tel ephoned him Yeary
said Wod told Yeary that the

"adm nistration was nmad as hell that [he]
had filed a conplaint with a state agency
... " and that if Yeary "didn't wthdraw
the conplaint, that it was unlikely that
[he] would get any hearing of any kind at
all since [the] adm nistration had been so
upset over filing a grievance with the state
agency" and that it was in Yeary's "best
interest to withdraw it."

He further testified that on Novenber 11, 1981, at a conference
they both attended in Fresno that the follow ng took place:

"M. Wod said that adm nistration was stil
mad as hell that | had filed the State
conplaint. He said that he had talked to
adm ni strators and had seen correspondence
related to this matter, that he felt that
speaking for admnistration | should

wi t hdraw the conplaint to avoid adverse
action against me. He said that if | would
wi t hdraw the conpl aint, adm nistration would
t hen consider sone sort of informnal
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adm ni strative hearing relative to ny
University of California grievance, but that

if I did not withdraw it, it was unlikely
there would be any hearing of any kind at
all. He said he would not testify against

me at a neeting, that he had in the past
witten sone favorable letters that were
supportive of nme. | told himthat | had
| earned fromny experience to date that |
could not trust sone of the adm nistrators.
M. Wod suggested that if | reached any
accomodation with adm nistration relative

to the pronotion matter that | should be
sure and get it in witing. And | assured
that | would only exchange a w thdrawal of

grievances and conplaints for a witten
prom se of favorable action relative to ny
pronotion."

If this was an accurate description of what was said, it
may constitute a violation of the Act as a threat.

Even if we credit Yeary's version of the words said by Wod
to Yeary on either or both occasions, i.e. COctober 29 and
Novenber 11, 1981, nore than six nonths passed before the
filing of the first unfair practice charge herein on June 10,
1982.

The Act expressly provides that no conplaint by the PERB
shall issue on a charge filed nore than six nonths subsequent

to the conduct alleged to constitute the unfair practice.1010

10see in rel evant part section 3563.2(a):

Any enpl oyee, enpl oyee organization, or

enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not issue a conplaint in respect
of any charge based upon an alleged unfair
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In this case, the Respondent has properly raised the
defense of this statute of limtations contained in the Act in
its answer and on the record in the hearing. No exceptions
that would appropriately toll the statute would appear to apply
nor are any urged by the Charging Party. Acts before
Decenber 10, 1981, are not properly a part of the charge and
conpl ai nt.

The fact that the substance of what Yeary testified to in
re the nature of statenents nmade by Wod on COctober 29, 1981,
and Novenber 11, 1981, did not appear in any of the severa
charges filed by Yeary through October 29, 1982, is further
cause for concern in relation to the statute of |limtations.
These pl eadings together with Respondent's answer thereto
establish the factual issues to be dealt with at the fornmal
hearing and the legal and factual issues to be disposed of

herein. The threatening nature of the alleged statenent by

practice occurring nore than six nonths
prior to the filing of the charge;

See also in relevant part California Adm nistrative Code,
title 8 part 111, section 32620(b) (5):

(b) The powers and duties of such Board
agent shall be to:

L] L] L] L] L] - L] L] - - L] L] - » - L] - - L L

(5 D smss the charge or any part

t hereof as provided in Section 32630

. if it is determned that a

conpl aint may not be issued in |ight of
Gover nnent Code sections . . . 3563.2.

» L d L}
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Wod also did not appear in the pretrial statenent of the
Charging Party; indeed Wod was not even proposed as a W tness
by either party. Thus while the conplaint was allowed (over

obj ection of Respondent) to be anended at the hearing on
January 18, 1984, to conformwith the testinony of Yeary, this
did not nean that the statute of |imtations defense was

di sposed of by the ruling. Indeed, the fact that an all eged

t hreatening characterization of the Wods/Yeary conversations
on Cctober 29, 1981, and Novenber 11, 1981 was first nmade known
to the Respondent on January 18, 1984, during the course of the
hearing, nakes the statute of limtations defense, if anything,
even nore relevant and would make ny failure to find it a bar
even nore prejudicial to the statutory due process rights of

Respondent.11

The third anendnent to the charge filed on Cctober 29,
1982, cuts off the acts alleged to be unlawful as of that point
in tinme. Conduct occurring thereafter was admtted and wll be
considered in so far as it goes to support the Charging Party's
point of view that what followed is further proof of
Respondent's overall unlawful notive and intent and/or to the
Respondent's view that it illustrates and confirns the Charging
Party's intended dalliance and avoi dance of a hearing on the

nmerits that caused the alleged unlawful acts.

1111g0¢ Regents of the University of California (UCLA)
(12/21/82) PERB Decision No. 267-H and Monrovia Unified School
District (12/13/84) PERB Decision No. 460.
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O nore interest is what light, if any, the testinony and
ot her evidence shed on the notives, as |awful or unlawful, of
the University participants in these contacts wth Yeary as
they relate to subsequent events which occurred within the
si x-nonths statutory period.

For this purpose, it is useful to determne the facts as
best we can of what occurred on Cctober 29 and Novenber 11,
1981. This requires credibility findings of the testinony of
Yeary and Bradfi el d.

In dealing with the credibility of Yeary, cf: Wod as to

events of October 29, 1981 and Novenber 11, 1981, | go first to

the witten evidence and pl eadings. They were perpetuated in
witten format a tine nuch closer to the events in question.
The first docunment in point of tinme is a portion of the Yeary
letter of Novenber 2, 1981, to Schoonover which characterized
t he phone conversation with Wod of Cctober 29, 1981, as

foll ows:

In a recent tel ephone conversation with
Program Leader Bill Wod, it was suggested

that | should have a go-between or
intermediary. It is ny belief that

adm ni stration held this point of view.
Bill very kindly offered to serve as that

person. However, ny feeling is that | do
not want yet another Cooperative Extension
enpl oyee to be involved and I wll seek out
sonmeone outside of Cooperative Extension to
serve in this role. That person can deal
with the renedy and other matters.

Yeary filed his first discrimnation conplaint wwth the State

Departnent of Fair Housing and Enpl oynment on Septenber 29,
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1981, before the events in question. However he filed two
subsequent conpl aints, both dated January 7, 1983, in which he
claimed retaliation for filing the grievances in question
herein and an anmendnment thereto claimng discrimnation for
filing a conplaint with the Departnent of Fair Enploynment and
Housing. Neither sets forth the alleged facts as testified to
by Yeary or indeed refers to the events of COctober 29 or
Novenber 11 at all. This strongly supports the conclusion that
if the two conversations occurred as clainmed by Yeary they
woul d have been referenced in the |ater docunents.

Next in time would be the charge and several anended
charges filed herein as the basis for this unfair practice
conplaint. Yeary's charges nmake no nention of an Cctober and
Novenber 1981 conversation with Wood. In his anended unfair
'practice charge filed June 29, 1982 M. Yeary all eges:

During March of 1982, conplainant's then
di rect supervisor, M. WIIliamWod, asked
himto withdraw his conplaint to the state
gover nnent concerning discrimnation, to
wi thdraw his request for a hearing under
University rules, and submt the matter
adm ni stratively, neaning that he should
sinply wite a letter to Vice President

In his second anended unfair practice charge filed

Cctober 23, 1982, Yeary alleges that:

During the spring of 1982 conpl ainant's
supervisor Bill Wod comented to the
conpl ai nant that he would be better off to
drop the discrimnation charges and proceed
admnistratively by letter.
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These statenents bear no resenblance to the threat that
Yeary testified to on January 18, 1984. Yeary, however,
insists that the statenents in the unfair practice charges
refer to the same conversation he had with Whod in Cctober and
Novenber 1981. What is the reason for the difference in
characterization? Yeary states that M. Bradfield prepared the
unfair practice charges and evidently got the date wong. Mire
inportant, they did not nention a threat or contain any
description that could be construed as one. Yeary also admts
that the statenents in the unfair practice charge do not
mention a "threat". They do fit the conversations as described

by Whod.

The expl anations of Bradfield are even |ess credible.
Essentially, he faults the word processing equi pnent used in
preparation of the charge for the accidental failure of the
alleged facts to appear. |Indeed, they do himlittle service in
other areas of his testinony as well where credibility is
inmportant to establish Yeary's case. This is especially so
since so nany of the continuances, delays, clainmed |ack of
notice, lack of agreenent and alleged inability to appear that
are critical to each parties position depend on whether you
credit the witnesses for the University or Bradfield and Yeary.

Both Yeary and Bradfield failed to appear at the schedul ed

hearing before Kennedy on April 5 on the age discrimnation

appeal. Yeary and Bradfield knew the hearing was schedul ed for
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that date prior thereto. They apparently elected to object to
any adverse results that mght occur after the fact. Bradfield
had already filed his objections to Kennedy's authority to act
prior thereto. The hearing opened and McConnell noved to
dismss for Yeary or Bradfield s failure to appear. MConnel
in response to Kennedy's questions gave Kennedy the background
of the procedural steps to date and of the steps taken by both
McConnel | and Schoonover to notice Yeary and Bradfield of the
hearing date. Hearing Oficer Kennedy questioned his authority
under all the circunstances to dismss and suggested instead
that first the question of the appropriateness of his
continuing in the matter as hearing officer be resolved by
Kl ei ngartner since it had been raised by Bradfield that he did
not neet the criteria of enployee status with the University.
Charging Party objects to the fact that McConnell noved to
have the grievance dism ssed at this point. Since the notion
was unsuccessful and since the Charging Party was not
prejudi ced thereby, it was clear before the date as she had
war ned Bradfield she would seek such a renedy if he failed to
appear. They had obviously reached a point where each was
testing the other over the disputed hearing date. Bradfield
had been able to avoid each one, relying instead on procedural
obj ections and appeals founded on actual or perceived

procedural errors.
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This process was to be repeated on at |east two nore
occasions in the first Yeary grievance and later in the second
Yeary grievance.

The testinony does not indicate, as Yeary all eges, that
later in the process, before Hearing Oficer Goss he was
forced to fire the counsel of his choice. As |I read the
testinony, when Bradfield appeared before the hearing officer
on May 27, 1982, he clained surprise that the University had
elected to change their representative fromMConnell to
d enn Wods. Bradfield said he was not an attorney. *?

He claimed he would be at an extreme di sadvantage with the
Uni versity having an attorney and stated, "so therefore we are
asking for a continuance so that he (Yeary) nmay obtain |ega
representation and be on an equal footing."

M. Bradfield, in response to denn Wods direct question,
conceded he did not feel conpetent to represent Yeary as
agai nst Wbods' representation of the University.

M. Wbods was obviously concerned as to what position to
take in relation to opposing or agreeing to the continuance
requested. He was concerned with getting this case finally to
hearing. Now one nore objection had been raised in support of
a request for a continuance. M. Bradfield was in fact a

graduate of Boalt Hall. WAs this just a pretext to justify

12Whil e he had a |aw degree fromU.Cs Boalt Hall Law
School, he had not been admitted to the Bar or practiced |aw,
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nore delay? M. Bradfield was reluctant to say he could no

| onger represent Yeary. Yeary was present but Bradfield said
Yeary would have to nake that decision. He consulted with
Yeary. The Hearing Oficer was al so concerned and questi oned
Bradfield on the record. M. Wods took the position that he
woul d agree to the continuance on condition that Yeary would in
fact go out and obtain a |awer to represent him Bradfield and
Yeary both knew the condition that would be required if the

Uni versity's attorney was to agree to the continuance and not
oppose it. Yeary obviously knew the situation. Bradfield s
answer to the Hearing Oficer was in essence an acceptance of
the terms. They could have accepted the condition or rejected
it. In response to the hearing officer's question, "Is that
what you propose M. Bradfield,"” Bradfield s answer was:

M. Yeary and | have discussed this as you
had asked us to do, and | have advi sed
M. Yeary that based on the conbination of
the fact that we do not have the records
that | feel that we need and the question
also of legal training, that ny advice to
himwould be to do essentially what d enn
just stated, and that is, that he should
consider two things; that 17T he wants a
contrnuance, that 1t should be on the basis
at_ne w € re y
The Bar ol 'The State ol _carrrorm a, and hat
e shiourd —start ook ng as _pronprry as he
can, and that when he obtains that counsel,
that | will step down, provide ny records to
hi s new counsel, and that under no
circunmstances would I represent himin the
continuation of this grievance, and
M. Yeary has agreed to that. (Underlining
added for enphasis.)
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Bradfield obviously avoided as long as he could stating that he
wanted a continuance so Yeary could obtain an attorney. He
tried to hedge instead and say only that he wanted a

conti nuance so Yeary could have tinme to consider whether he
shoul d obtain an attorney. Yeary, on his part, never did
obtain an attorney once the continuance was granted. Wile he
testified he made efforts to do so, his testimony in this
regard is not at all persuasive. He could not give the nanes
of any attorneys he contacted. He gave as his reason for not
being able to obtain an attorney that all of those he contacted
indicated they felt he should first obtain all the information
he had requested fromthe University before he came in to
further discuss the case. This tonme is not credible. |If
there was a question about the need for additional records, it
is far nore likely that at |east one or nore of the attorneys
he contacted would have considered the obtaining of it through
avail abl e | egal processes froma reluctant defendant, a natura
and common part of their representation of the client. It is
much nore believable and likely that Yeary hinself inposed that
condition on his proceeding further in seeking |ega
representation and so stated in conversations he had with
attorneys. This would have been consistent with Bradfield and
Yeary's position throughout the University's frustrated
attenpts to bring the case to hearing or otherw se di spose of

it.
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It is even plausible that Yeary had no intention or nmade no
effort to seek legal representation, preferring instead that
the University proceed wthout his presence on the date to
which the matter had been continued as support for his position
that he was denied a hearing. Wat other explanation better
explains his failure to appear at the tinme and place previously
set? If he was sincere, why would he not have appeared and
stated his position and make his case of inability to obtain
representation to the hearing officer on the record to rule
upon? Hi's explanation that he considered the date as sinply
tentative is not credible. It is nore reasonable that he, or
at least Bradfield (who was still advising him, understood
that the use of the termtentative related to the hearing
officer's recognition that upon his obtaining counsel, the
attorney selected not having been present when the date was set
m ght have cal endar conflicts which would have to be
considered. This is the comonly accepted use and neani ng of
the termwhen used in such proceedi ngs.

Wbods' concern was that the request for a continuance, in
so far as it was based on Bradfield s alleged concern as to his
conpetence was a sham but faced with Bradfield s statenent
that he did not feel qualified, Wods was between the
proverbial rock and a hard place. |[If Wods insisted on the
Hearing O ficer going forward, Yeary could have proceeded and,

gi ven past objections, would have likely clainmed he was

prejudiced. He elected not to oppose the request for
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continuance but did so only conditionally. |t was one which
woul d test how serious they were about the stated basis of the
request. The proposed condition was agreed to voluntarily by
Bradfield and Yeary. The hearing officer granted the

conti nuance and included the condition. This does not indicate
to me that Yeary was deprived of his representative of choice.
On the contrary, he elected to seek other representation as the
condition of the hearing officer granting yet another
continuance in a grievance matter that had already run too
long. It was a case in which to date no schedul ed hearing had
been able to deal with other than procedural issues. The case
to that date had run well beyond the normal processing tine
lines. The hearing officer was justifiably concerned about
furfher del ay.

The University's conduct was reasonable in regard to its
position given the preceding events and doesn't support a prina
facie case of a violation of Yeary's rights.

Dr. Jolly had one contact with Yeary and two contacts with
Bradfield prior to scheduled hearings on Yeary's first
grievance. Dr. Jolly testified as to these discussions. The
essence of these discussions was his willingness to testify as
to the deliberations and recommendations of the Ad Hoc
Committee in reviewwng Yeary's application for pronotion. It
was clear fromthe first conversation with Yeary that if he did
testify he would be a reluctant witness at best. The basis of

his reluctance to appear to ne is nore typical of a person who
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woul d prefer not to get involved in a potentially awkward and
enbarrassi ng personnel matter than one who felt threatened or
intimdated should he appear. He was concerned in his own m nd
about the appropriateness of testifying in regard to the review
conmttee deliberations. It was Dr. Jolly who elected to cal
Schoonover and ask if there was a policy in regard thereto. He
was referred to G enn Wod, an attorney on the Cenera

Counsel 's staff assigned to this case. denn Wod told himthe
University's policy was that such deliberations were
confidential. There is no question that this was the
University's policy. Wether it was binding or enforceable as
against Jolly or other academ cs is not the question, but

rather the question is did the University exercise such a claim
in this case to unlawfully interfere with Yeary's enpl oyee or
organi zation rights guaranteed by the Act. There is no
evidence that this was the case. Nor is there evidence that
the policy was applied discrimnatorily dependent upon the
nature of, or University's stake in the particular case.

Dr. Jolly sought advice, was given the advice and el ected
not to make hinself available. The ultimte reason he chose
not to testify was a feeling he best described as that
Bradfield was attenpting "to manipulate him" Gven his
deneanor on the witness stand, his straightforward and apparent
frankness, | credit his testinony as to the conversations with

Bradfield and Yeary where they conflict.
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Wiile it is true that an unlawful notive may be inferred
fromthe outright failure or refusal to process grievances,
that is not what happened here. The University did not fail or
refuse to process Yeary's grievances. It sinply took positions
different fromthose taken by Yeary and Bradfield. These
i ncl uded issues involving appointnent of hearing officers,
qualifications of hearing officers, supplying of information,
the confidential nature of certain commttee actions, setting
and continuing hearing dates and urging grounds for dism ssal.
In response to these differences Yeary elected to take appeals
t hrough established and non-established procedures to higher
levels in the systemwi de hierarchy. The grievances were
eventual |y disposed of by a hearing officer or hearing panels
in the light of Yeary and Bradfield s failure to appear or
proceed in a tinely fashion.

The ultimate dism ssal of both grievances was not, in ny
view, due to or evidence of unlawful notive or an attenpt to
retaliate against the grievant for exercise of protected
conduct. Nor does the evidence show a denial of Yeary's access
to the process.

Based on the foregoing, | amunable to infer an unl awf ul
nmotive fromthe manner in which the University responded to the
grievances filed by Yeary. Although there were nmany issues
raised by Yeary and Bradfield, in alnost all instances the

Uni versity's responses were at |east arguable. |In many other
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i nstances, the University's positions were clearly correct.
There were only a few exanpl es, as have been noted where the
Uni versity took questionable positions. Gven the totality of
the University's responses, it would be patently unreasonable
to infer an unlawful notive because on a few occasions its
position may have been erroneous. Simlarly, Yeary was not
deni ed recourse to the appeal hearing process. He elected not
to participate unless all the information requested by himwas
received prior to a hearing. He was unwilling to seek the
position and/or order of the hearing officer on the mtter. He
was unwilling to appear at a hearing where evidence on the
merits could have been considered and both he and his
representative nmade thensel ves unavailable to attend the

heari ngs. Indeed they frustrated the University's attenpts to
give themnotice and in several situations waited to the |ast
possi bl e nonent to give the University notice of their |

obj ections to the grievance and hearing procedure to that date.

The disposition of dismssal that occurred in both cases
was the result of a deliberate and intentional course of action
by Yeary and Bradfield designed to frustrate the setting and/or
hol di ng of hearings on the nerits.

Under the Novato test it is clear that thereafter Yeary's
access to the grievance procedure and the filing of an age

di scrimnation conplaint was protected activity.
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Assum ng that various alleged procedural deficiencies in
the processing of the grievance were harnful of the grievant's
exercise of protected activity, the Charging Party nust show a
nexus between the protected activity and the enployer's action
agai nst the enpl oyee. Nexus essentially is notivation. Was
the processing and ultimate dism ssal of Yeary's two grievances
the result of unlawful notivation on the part of those acting
on behalf of the University (i.e., discrimnation against him
because of his having engaged in protected activity)? There is
no credi ble evidence to support such a conclusion. Failure to
establish this, Yeary's case fails to state a prinma facie case.

O was the ultimate dism ssal of Yeary's grievances the

result of his own conduct?13

13ge'8Cerritos Community Col | ege (10/14/80 PERB Deci si on
No. 141. Tn this case a part-tine 1nstructor and enpl oyee
organi zation activist (whose activity was known to the
enpl oyer) job performance was eval uated. The eval uators
determ ned the instructor had problens in getting along with
ot her personnel including his departnment chairperson. The
di vi si on chairperson assigned to evaluate him found that the
instructor avoided him and when he finally managed to contact
him determned that he exhibited a hostile and aggressive
attitude. The evaluator expressed concerns about the
instructor's inability to get along. The instructor was not
rehired. In upholding the hearing officer's dism ssal of the
charge, the Board wrote:

Here the Charging Party failed to establish
the requisite nexus between (the
instructors) non-retention and his

organi zational activities. Therefore we
affirmthe hearing officer's dismssal of
the unfair practice charge in this case.
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Yeary failed to appear at the hearing of January 25, 1983,
on the McConnell grievance, claimng programconflicts.

It seens to ne that when the Vice President of the
Uni versity having overall responsibility for the extension
servi ce program makes a decision that the hearing on a
grievance should take priority over other program
responsibilities of Yeary, including his participation in the
Bankers Short Course, it is clear where the priorities of the
enpl oyee should be. Wuether Yeary's own actions created the
conflict or not is not the question, though it certainly would
bear on Yeary's notives. There certainly is sone evidence that
he encourages the key participants to express their concern as
to the conflict in dates.

Yeary chose not to attend the schedul ed hearing on
January 25 and the hearing commttee recomended di sm ssal
This action was then adopted by Kendri ck.

CONCLUSI ONS

In both the Siebert/Rowe grievance and the M Connel |
grievance, Yeary chose to avoid a hearing on the nerits by
failure to appear except on his own terms. He chose not to
place the issue of failure to receive requested information
before the hearing officer who could have nmade an order for its
production, if appropriate. He elected over and over again to
put procedural obstacles in the path of noving the cases
forward. If they were ultimately dismssed it was the result
of his own tactics.
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By anal ogy, under different rules but simlar concepts of
procedure, the PERB sustained an admnistrative |aw judge's
di sm ssal because of a charging party's failure to appear using
words particularly appropriate to the fact situation present in

this case. See Gust Siamis v. Los Angeles Unified School

District (12/18/84) PERB Decision No. 464 where the Board said
in relevant part:

Mor eover, once a case is set for hearing,
neither party can unilaterally determ ne
that the date is inappropriate or that he
doesn't |ike certain procedural rulings and
therefore fail to appear. By his
unjustified failure to appear on two days of
schedul ed hearing, M. Siams prevented the
presentation of his case in addition to

i nconveni encing his own w tnesses and the
District. In exercising the discretion
vested in the Adm nistrative Law Judge, in
order to regulate the conduct of the
hearing, it is determned that dismssal is
the appropriate result.

l4py anal ogy in support of the same principal in the
present case, see al so:

. a court could exercise its discretion
and dismss the action pursuant to either
subsection 3 or 4. (See generally, O Day v.
Superior Court (1941) 18 Cal.2d 540;
Canpbel | v. Security Pacific National Bank
976) 62 Cal.App.3d 3/9; Souza v. Capital
Co. (1963) 220 Cal.App.2d 7447) NMNoreover,
Tn Souza and in Union Bond and Trust Conpany
v. Mand M Wod WrKking Conpany (1960). 179
Cal . App. 2d 673, the Courts of Appeal noted
that the power of a trial court to dismss
actions for failure to prosecute is not
contingent upon statute but derives fromthe
court's inherent power of control over its
proceedings. ( Gted with approval by PERB
in Siams (supra) in conparing a simlar
guast=Judi ctal— pr oceedi ng before the PERB.)
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As further evidence of Charging Party's desire to delay the
process and frustrate the proceedings is the Mdtion to Reopen
the Record filed on Septenber 6, 1984. The Mdtion if granted
woul d open the record to receive evidence on a collateral
matter that allegedly would serve toinpeach a witness. The
Motion is not only totally unconvincing but the connection
bet ween the question and answer quoted and the proffered
letters is tenuous and far fetched. Chargihg Party's Mdtion to
Reopen the Record and for a Protecting Oder is therefore

dismssed as is the entire charge and corrplaint.15

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case, it is hereby ordered that
the unfair practice charge and conpani on conpl ai nt agai nst the
Regents of the University of California are hereby DI SM SSED.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal
becone final on February 4, 1985, unless a party files a tinely
statenment of exceptions. |In accordance with the rules, the
statement of exceptions should identify by page citation or

exhi bit nunber the portions of the record relied upon for such

15phe material offered in support of the notion will
therefore not be accepted into the record of the case, but wll
be maintained in a separate seal ed envel ope should the materi al
becone relevant at sone tine in a review hereof.

78



exceptions. See California Adm nistrative Code title 8,

part 111, section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public

Enpl oynent Rel ations Board at its headquarters office in
Sacramento before the close of business (5:00 p.m) on
February 4, 1985, or sent by telegraph or certified United
States mai |, postmarked not later than the last day for filing
in order to be tinely filed. See California Adm nistrative
Code, title 8, part 111, section 32135. Any statenent of
exceptions and supporting briéf nmust be served concurrently
wth its filing upon each party to this proceeding. Proof of
“service shall be filed with the Board itself. See California
Adm ni strative Code, title 8, part Ill, sections 32300 and
32305. '

Dated: January 15, 1985
WLLIAMP" SM TH
Adm ni strative Law Judge
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