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CRAI B, Menber: These cases are before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by the charging party, Tony Petrich, to the attached proposed
decision of a PERB adm nistrative |law judge (ALJ) dismssing
all four of the conplaints. Case Nos. LA-CE-2112, LA-CE-2130
and LA-CE-2134 were consolidated for hearing and decision, and
Case No. LA-CE-2143 was consolidated with the others for
decision. At the close of the charging party's case in chief,
the ALJ dism ssed Case Nos. LA-CE-2112 and LA-CE-2130 for
failure to establish a prima facie case. At the close of the
charging party's case in chief in Case No. LA-CE-2143, the ALJ
took under subm ssion (pending receipt of the transcript and
subm ssion of briefs) the R verside Unified School D strict's
(District) oral notion to dismss. The District was required

to go forward with evidence in Case No. LA-CE-2134.



W have carefully reviewed the entire record, including the
transcript and exceptions filed by thé charging party, and,
finding the ALJ's findings of fact and conclusions of |law free
of prejudicial error, we adopt them as the Decision of the
Board itself, except as set forth below. W agree that the
charging party failed, in all four of the cases before us, to
establish a violation of the Educational Enploynent Rel ations
Act (EERA).?!

Case No. LA-CE-2134 involves an alleged threat of reprisa
during an August 23, 1984 neeting concerning the District's
desire to change the charging party's starting tine. Wile
viewing it as a close question, the ALJ concluded that, when
viewed in light of all the surrounding circunstances, the
comments at issue did not constitute a threat. Qur review of
the record has reveal ed no basis upon which to disturb the
conclusion that no threat occurred. The ALJ's determ nation
relied heavily upon the credibility of the various w tnesses

and is, therefore, deserving of deference. Santa ara Unified

School District (1979) PERB Decision No. 104 (the Board will

give deference to an ALJ's credibility determ nations).

Al t hough she found no threat, the ALJ further concl uded
that even if a threat had been nade, it was not in response to
protected activity because the charging party had no right to

negotiate a change in his starting time. Wile we agree that

'The EERA is codified at Government Code section 3540, et
seq. -



no threat occurred, we find it unnecessary to address the
guestion of whether the charging party was engaged in protected
activity and we do not adopt that portion of the ALJ's

analysis. Since there was no threat, it was unnecessary to
assunme there was in order to consider whether it was in response
to protected activity.

ORDER

Case Nos. LA-CE-2112, LA-CE-2130, LA-CE-2134 and LA-CE-2143
are hereby DI SM SSED

Chai rperson Hesse and Menber Porter joined in this Decision.
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Appear ances: Tony Petrich (in Pro Per), Charles D. Field
(Best, Best & Krieger), Attorney for Respondent.

Before Barbara E. MIler, Admnistrative Law Judge.

. I NTRODUCTORY STATEMENT

The above captioned cases all involve Tony Petrich
(hereinafter Charging Party or Petrich), a Gardener for the
Ri verside Unified School District (hereinafter Respondent or
District). The cases reflect an ongoing saga of difficulty
bet ween the Respondent and the Charging Party, allegedly
because of the latter's protected activity pursuant to the
Educat i onal Enpl oynment Rel ations Act (hereinafter EERA)11

Each case has a sonewhat varied and conplicated procedural

lrhe Educational Enpl oynment Relations Act is codified
begi nning at Governnent Code section 3540, et seq. Unless
otherwse indicated, all statutory references are to the
Gover nnent Code.

Thi's Board agent decision has been appeal ed to

the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




history, which is set forth in detail below ?-
1. PROCEDURAL HI STORY
A. Case No. LA-CE-2134

This Charge was first filed on February 11, 1985,3 and
investigated by a Regional Attorney. The Ceneral Counsel for
the Public Enploynent Rel ations Board (hereinafter PERB or
Board) subsequently issued a Conplaint on May 8, 1985. The
Conpl ai nt issued sinultaneously with a partial dismssal.*-

I n operatiye part, the Conplaint alleges that Petrich "has had
a history of personnel issues with the District since 1982";
the Conplaint further alleges that reprimands had been pl aced
in his file on various occasions and that he had utilized the
contractual grievance procedure. Moreover, the Conpl ai nt

all eges that on or about August 23, 1984, Petrich and his CSEA
representative, Alan Aldrich, net wth representatives of

Respondent to discuss a proposed change in Petrich's starting

2In addition to the cases under consideration here, the
Charging Party filed Case No. LA-CE-2097. That was partially
settled, a partial dism ssal was not appeal ed, and the case is
closed. He also filed Case Nos. LA-CE-2114, LA-CE-2129, and
LA- CE-2131. Each case was dism ssed and the dism ssals upheld,
in respectively, Riverside Unified School District (1985) PERB
Decision Nos. 511, 512 and 522.

3Al'though this case has a later filing nunber than some
of the cases enconpassed by this decision, the events alleged
are first in tine.

4The Regional Attorney's partial disnissal of an
all egation pertaining to the change in starting tinme was upheld
by PERB itself in Riverside Unified School District (1985) PERB
Deci sion No. 523, as there actually was no change prior to
exhaustion of the negotiation process.




time and that during the course of that neeting the Charging
Party was threatened with a reduction in hours and/or
repl acenent if he did not agree to an earlier starting time. >

On May 24, 1985, the Respondent filed its Answer and, in a
perfunctory fashion, denied all the nmaterial allegations in the
Charge/ Conpl aint. An informal conference was conducted and
when the parties were unable to resolve their dispute, the
matter was scheduled for formal hearing. The case was
consolidated with Case Nos. LA-CE-2112 and LA-CE-2130 on
July 1, 1985. A pre-hearing conference was conducted on
July 8, 1985 and the formal hearing on July 15, 16, and 17,
1985.

As in the other cases to be discussed bel ow, on August 16,
1985, the Charging Party filed a docunent entitled as foll ows:
(1) Requést for Decision fromthe Board Itself; (2) Mdtion for
Reconsi deration of Intended Ruling; (3) Notice of Intent to

Except; and (4) Brief in Support.6 Not wi t hst andi ng t he

SThe Compl aint all eges that Assistant Director of
Oper ati ons Benzor nade threatening comments to the Charging
Party. During the formal hearing, it was agreed that the
Conpl ai nt, whether supported or not, erroneously attributed the
al | eged statenents of CGeorge WIllianms to Benzor

6The Request for Decision fromthe Board itself was
deni ed by the Executive Director on August 29, 1985. On
Septenber 8, 1985, M. Petrich essentially appeal ed that
determ nation and on Septenber 18, 1985, the parties were
notified that the matter was deenmed an adm nistrative appeal.
Case Nos. LA-CE-2112 and LA-CE-2130 had the same status. The
appeal was denied by the Board itself in Riverside Unified
School District (1985) PERB Decision No. Ad-152. The Board's
deci sion also covered issues raised by subsequent notions
regardi ng Case No. LA-CE-2143.




post - hearing briefing schedule, on Septenber 18, 1985, the
Charging Party infornmed the undersigned that he did not intend
to file a post-hearing brief, and that the previously
referenced docunent should serve that purpose. Thereafter, the
Respondent filed its post-hearing brief addressing Case No.
LA- CE-2134 only. Although that brief was technically filed

| ate, given a certain anmount of confusion created by not
knowi ng the status of Petrich's Opening Brief, the undersigned
accepted the late filing. Time was allotted for the filing of
the Charging Party's reply brief and when such brief was not
tinely filed, unsuccessful attenpts were nade to contact the
Charging Party. Thereafter, although the matter was

si mul t aneously before the Board and the undersigned, on
Novenber 12, 1985, it was deenmed under subm ssion for proposed
deci si on.

B. Case No. LA-CE-2112

This case was originally filed on Decenber 26, 1984. After
an investigation by a Regional Attorney, a Conplaint and a
partial dismssal issued on April 2, 1985.7 The Conpl ai nt
all eges that the Charging Party engaged in activity protected
by the EERA and as a result of that activity, on or about
Decenber 10, 11, and 19, 1984, the Respondent, acting through

its agent, Principal Mary Ann Sund, took retaliatory action

The appeal of the partial dismssal was denied by the
Board itself in Riverside Unified School District (1985) PERB
Deci si on No. 510.




against the Charging Party by witing disciplinary letters to
be placed in his personnel file. The Respondent filed its
Answer on May 4, 1985, denying the operative allegations in the
Conplaint. An informal conference was schedul ed and
unsuccessful. Thereafter, the matter was scheduled for a
pre-hearing conference and heari ng.

Subsequently, on or about June 13, 1985, it canme to the
attention of the undersigned that the original Conplaint
all eged that the Charging Party was an enpl oyee organi zation as
that termis defined in the EERA. Having reviewed the Charge
and finding no evidence to support such an allegation, it was
concluded that the allegation was a typographical error or
oversi ght and, accordingly, an order anending the Conplaint and
del eting the paragraph which referred to the Charging Party as
an enpl oyee organi zati on was issued on June 13, 1985.8%

On or about June 18, 1985, the Charging Party noved to
amend the Conplaints in Case Nos. LA-CE-2112 and LA-CE-2130.
The request for anmendnent was denied by the undersigned on
June 19, 1985, and appeal ed by the Charging Party on June 26,
1985. The appeal of the denial of the anendnent was upheld by
the Board in Riverside Unified School District (1985) PERB

Svatters pertaining to the order anmending the Conpl aint
and a unit nodification petition filed by the Charging Party as
a result of the original Conplaint were disposed of by the
Boarddin Ri verside Unified School District (1985) PERB Deci sion
No. Ad-148.




Deci si on No. 553.°~

Thereafter, on July 3, 1985, the Charging Party filed a
docunent pertaining to Case Nos. LA-CE-2112 and LA-CE-2130
entitled, in relevant part, as follows: (1) D squalification
of Board Agent; and (2) Mdtion for Continuance. At the
pre-hearing conference conducted by the undersigned on July 8,
1985, the undersigned set forth the reasons why the Charging
Party's request for disqualification was denied. At that sane
pre-hearing conference, the Charging Party indicated that he
was no | onger seeking a continuance.

The formal hearing in Case No. LA-CE-2112 convened on
July 15 and ended on July 16. At that tine, the Charging Party
i ndicated that he had no further evidence to present. The
undersigned then advised the parties that, in ny opinion, the
Charging Party had failed to establish a prima facie case and,
accordi ngly, the Respondent was not required to go forward; the
case was being di sm ssed.

As previously noted, the Charging Party asked that his
post - hearing, pre-transcript pleading be considered his brief
in this case, notw thstanding the fact that the undersigned
requested points and authorities setting forth why the case

shoul d not have been di sm ssed based upon the evidence

9The proposed anendnents were, however, renmanded to the
Ceneral Counsel for processing as new charges.



presented at the hearing. Simlarly, the Respondent failed to
file a brief setting forth why the dism ssal was appropriate.
Nevert hel ess, based on the briefing schedule established in

t hese consolidated cases, this case was considered under

subm ssi on on Novenber 12, 1985.

C. Case No. LA-CE-2130

This Charge was originally filed on February 4, 1985, and
subsequent |y anmended on March 25, 1985. On April 10, 1985, a
Compl aint and partial dism ssal were issued by the Regional

0 The Conplaint alleges, in relevant part, that

Attorney.1
certain negative nenoranda were placed in M. Petrich's
personnel file because he engaged in protected activity. The
Compl aint further alleges that the dismssal of M. Petrich was
recommended follow ng a pre-disciplinary hearing on January 17,
1985, and that on January 30, 1985, M. Petrich was sent a
menor andum i ndi cating that he would automatically be docked pay
for any day he was absent from work because of illness wthout

witten verification by a physician.

An Answer, substantially denying the allegations in the
Compl aint, was filed on May 8, 1985. In all other respects,
the procedural history of Case No LA-CE-2130 parallels that of

1%The Regional Attorney's dismssal of the remainder of
the Charge was sustained by the Board in Riverside Unified
School District (1985) PERB Decision No. 513.




Case No. LA-CE-2112 and, accordingly, the matter was submtted
for proposed decision on Novenber 12, 1985.
D. Case No. LA-CE-2143

Case No. LA-CE-2143 was filed on March 1, 1985. After an
investigation by the Regional Attorney on May 31, 1985, a
partial dismssal regarding an alleged illegal transfer and
other matters, and a Conplaint were issued. As of this
writing, the appeal of the partial dismssal is still pending
before the Board itself.

The allegations in the Conplaint which did issue pertain to
the District's initial recommendation of dismssal and its
subsequent recomrendation for a 30 day suspension of M.
Petrich, a suspension which the District admts was of
unprecedented duration. The matter eventually was submtted to
advisory arbitration, the arbitrator found all the District's
all egations to be of nerit, but found the suspension to be too
severe and recommended a 10 day suspension. The District
eventual |y accepted the arbitration award.

The Answer was filed on June 6, 1985 denying the
allegations in the Conplaint and the Informal Conference
conducted on July 8, 1985 was unsuccessful. The formal hearing
was conducted on Septenber 18, 1985. After the Charging Party
rested its case, the District orally nade a Motion to Di sm ss.
A schedul e was established for the filing of Points and

Aut horities in Support of the Mdtion and the District's witten



pl eadi ng was filed on Novenber 14, 1985 111

In the meantime, on COctober 18, 1985, Petrich filed a
docunent with the Board called: (1) Request for Decision from
the Board Itself; (2) Response to Motion for Dism ssal, Case
No. LA-CE-2143; and (3) Request to Effectuate Consolidation of
Case Nos. LA-CE-2112, LA-CE-2130 and LA-CE-2134 with Case No.
LA- CE- 2143 for Decision fromthe Board Itself. Because the
undersi gned thought M. Petrich m ght have been w thhol ding a
response to the District's Mtion until the Board itself ruled
on his various previously nentioned pl eadi ngs, extra tinme was
given for himto file a responsive pleading. Wen no request
for such extension of tine was received and no docunent
actually received, the case was deened under subm ssion on

January 6, 1986.'?

Based upon Petrich's belated request for consolidation

Again the pleading was not timely filed, a matter
brought to ny attention by M. Petrich in an ex parte tel ephone
conversation he initiated on January 7, 1986. Accordingly, it
should not be considered. Gven the latitude extended to M.
Petrich, however, it would be unfair to inpose a different
standard on the Respondent. In any event, whether the witten
Motion is considered or not, an oral notion was nmade at the
heari ng and, the undersigned has the independent authority and
responsibility to determ ne whether the Charging Party
established a prinma facie case.

125 senior Legal Secretary at the Los Angel es Regi onal
O fice of PERB tried contacting the Charging Party to see if he
intended to file additional pleadings. Her phone calls were
not returned. During the previously nentioned tel ephone
conversation with M. Petrich on January 7, he was asked if he
wanted to file a responsive pleading and indicated he did not.



'before the Board, and based upon Board precedent which suggests
t hat nunerous cases should be looked at in their entirety, Case
No. LA-CE-2143 was consolidated with the others pendi ng before
t he undersigned on January 6, 1986. Los Angeles Unified schoo

District (Wghtman) (1984) PERB Decision No. 473.

I11. FINDNGS OF FACT

A The Major Cast of Characters

At all tines relevant hereto, Tony Petrich has been a
Gardener at Wodcrest Elenentary School in the Riverside
Unified School District.3 He has been enpl oyed by the
District for approximately 16 years. There is no dispute that
he has cOnsistentIy and vigorously pursued what he perceived to
be his rights under the EERA or under the collective bargaining
agreenent between CSEA and the District. Petrich was president
of the local CSEA chapter in approximtely 1980 and, although
the record is not entirely clear, had filed several grievances
prior to the events giving rise to any of the four unfair
practice proceedi ngs under consideration. Petrich, as will be
descri bed bel ow, did not have a good enpl oynent record dating

back to at least the 1982-1983 school year. Petrich was not a

Bpetrich was briefly reassigned to North H gh School
over the winter holidays since, according to Sund, she was not
going to be around and believed it best to separate Petrich and
Magana, the lead custodian. After the events described in the
cases under consideration, Petrich was permanently reassigned
to North H gh School

10



wWitness in the instant proceedings and, with the exception of
Case Nos. LA-CE-2134 and LA-CE-2143, he tried to establish his
position through the use of adverse w tnesses only.

Accordi ngly, no observations can be nmade about his deneanor or
credibility as a witness and no judgnents will be nmade based
upon his nethod of advocacy.

As a Field Representative, Al an Aldrich has been active in
CSEA affairs at the District since sonetine in 1981. Prior to
the instant proceedi ngs, he knew Tony Petrich as the result of
a series of requests nade by Petrich for representation by
CSEA. Over the years, Aldrich estimated that he had been
involved in between five to seven grievances concerning the
Charging Party. As a witness in the instant proceedings,

Al drich was calm conposed, and precise. He presented hinself
as perceptive, capable, and intelligent. Al though he was not
officially retained to represent the Charging Party in these
unfair practice proceedings, he did serve as an aide and, based
on the precision of his testinony and the careful consideration
given prior to each response, tried to assist his constituent
as far as practicable.

Ceorge Wllianms is a personnel admnistrator for the
District who works with the classified enployees. He has been
enpl oyed by the District since 1974. The record does not
reflect that he has any decision nmaking authority with respect

to Petrich and the inposition of discipline, transfers or

reprimands. The record does reflect that Wllians is only

11



involved in Case No. LA-CE-2134 and that historically he has
had a professional, but contentious relationship with Aldrich.
Al drich characterized their relationship as follows:

George and | regularly get into nore

contentious disputes than | get into with

ot her managers, we seemto have a continuing

prof essional difference of opinion as to

what's appropriate conduct and what's | awf ul

conduct. (Transcript fron1hearinq

comrencing July 15, 1985, p. 44.)%
During the course of his testinony it was clear that WIllians
is intense and earnest and takes his District responsibilities
seriously.

Mary Ann Sund is a primary actor in the series of events to
be described below. At the tine of the hearing, Sund had been
enpl oyed by the Riverside School District for a total of eight
years. She has a doctorate in education and prior to her
tenure as Principal at Wodcrest Elenentary School, she was the
Princi pal of H ghland El ementary School for two years and
Pachappa Special School for three years. Sund has been the
Principal at Wodcrest El enentary School since July 1983, and

it appeared to the undersigned that she is forthright,

“Hereinafter references to the hearing in Case Nos.
LA- CE- 2112, LA-CE-2130, and LA-CE-2134 will be noted as 1-Tr: .
Ref erences to the hearing from Septenber 18, 1985 in Case No.
LA-CE-2143 will be noted as 2-Tr: . Transcript citations
will not be made in all instances, where, however, information
rel evant to one case was introduced in another, efforts will be
made to provide all such citations. References to Exhibits in
the first hearings will be noted as 1. Exh. and fromthe
second as 2: Exh. . Unless otherw se indicated, all
citations will be to the Charging Party's Exhibits.

12



energetic, and professional. She has responsibility for 22
certificated enployees and approxinmately 8 classified

enpl oyees. Al though prior to the years in question in these
cases nost of her time was spent with the delivery of
educational services and the quality of the educational program
at the schools where she was the principal, she testified that
as tine progressed at Wodcrest, a disproportionate anmount of
her time was spent dealing with events concerning M. Petrich;
sonetimes as much as 50 percent of her time a week. (1-Tr

220.)

At all tines relevant herein, Frank Tucker was the
District's Assistant Superintendent of Personnel; he served the
District in that capacity for 11 years. Effective June 28,
1985, Tucker has an ongoing relationship wwith the District as a
manager eneritus, and he will serve in that capacity as a
part-tinme enployee for the District for five years. Tucker
presented hinself, through his testinony and his body |anguage
while on the witness stand, as an extraordinarily affable and
conpet ent manager, although apparently reluctant to initiate
firmrapid disciplinary action. Throughout his testinony,
Tucker did not denonstrate frustration, contentiousness, or a
di sagreeable attitude toward the Charging Party notw thstandi ng
t he ongoi ng disputes between M. Petrich and the District's
personnel adm ni stration.

B. Background

Al t hough each of the cases under consideration will be

13



di scussed separately, in order to fully appreciate the
di scussions which follow, it is necessary to provide sone
background information regarding Petrich's relationship with
the District and the various supervisors for whom he worked.
Mary Ann Sund testified that during her tenure at Wodcrest
El ementary School, she had innunerable problens or difficulties
wth M. Petrich. Sund, when asked whether Petrich was
docunented nore than other enployees, and when asked whet her
she spoke to Frank Tucker regularly about the Charging Party,
responded as foll ows:

| would say that in the period of the |ast
year and a half to two years your behavior
on the school site caused nore difficulties
wi th nore enpl oyees than anyone el se on the
site and | refer to him [Tucker] very often
in terns of what course of action would be
appropriate to renmedy nmany of the problens
that were created. (1-Tr: 190-191.)

(See also 1-Tr: 229-230.)

Sund was al so asked if she spoke to Tucker with a focus toward
finding a way in which to termnate the Charging Party and
responded as foll ows:

Certainly not in the beginning. Wen I
first began to talk to M. Tucker about
remedi ation, that was really the focus of
our intent and a lot of that material was
not docunented. | believe that there was
concerted effort to nake the expectations
clear to you and to communicate to you what
was needed in terns of changed [sic] your
behavi or and sone of the inappropriateness
of things that you had done. None of that
is really docunented, when in fact it
becane clear to ne that we were not

communi cating verbally, it becane necessary

14



to put many things in witing so that | was
assured that you understood what | was
trying to communi cate, and when | began
doing that, | began to talk wwth M. Tucker
nmore frequently about how that needed to be
done. And it wasn't really until that was
done for an extended period of time that any
guestion of dismssal cane up. (1-Tr: 191.)

Thr oughout her testinony, Sund tried to describe the nature
of the difficulty that she had with M. Petrich. She testified
that on nunerous occasions she would give himan order, or M.
Lewi s, the prior head custodian, or M. Mgana, the new | ead
custodian, would give himinstructions and M. Petrich would
deny that such directives had been issued. On other occasions,
Sund testified that Petrich clained that he did not understand
the instructions that had been given or that he was follow ng
the instructions that had been given and that Sund was m staken
about what was required of him (See, e.g., 1-Tr: 215-216,
222.)

In ternms of docunentation, the record reflects that on
August 9, 1983, Sund sent Petrich a nmenorandum expressing
concern about his inattention to his duties and
responsibilities and alleging that he took a two hour and
thirty mnute break when he ought to have been performng his
-duties and responsibilities as a gardener. At that tine, Sund
attenpted to arrange a neeting for August 10, 1983, a tine
Petrich subsequently clainmed was inconvenient. Petrich also

denied the material allegations in the meno from Sund.

However, Petrich, having failed to take the w tness stand,

15



never deni ed, under oath, the nmaterial allegations in the

nennrandun115

(1-Exh. 15.)

On August 18, 1983, Petrich received a formal letter of
reprimand from George Wl lians, detailing the incident
conpl ai ned of in the menorandum sent by Sund. Moreover, in his
menor andum W/ lianms noted that when Petrich was eval uated on
June 30, 1983, by Ms. G nwight, then the school principal, he
was advi sed that he must decrease his propensity to visit with

ot hers during working hours and that he must learn to take

direction without debate. (1: Exh. 16.)

16 relates to a

The next witten docunmentation in evidence
reprimand sent by Sund to Petrich dated May 17, 1984, wherein
Petrich was reprinmanded for failing to properly prepare
wat er basins for eight recently transplanted tree., Sund
testified that Petrich had been told how to properly prepare

the basins and take care of the trees, but had not followed the

15A11 the documents introduced are hearsay and the
parties were advised that they were not being admtted for the
truth of the matters asserted. The Charging Party stated he
under stood what that nmeant and apparently the consequences
thereof. (1-Tr: 59, 129; 2-Tr: 116-117.) Nevertheless, sone
of the docunents are rel evant, even when unacconpani ed by
testinony, to showthat the District expressed dissatisfaction
with Petrich prior to the tine he engaged in the protected
activity alleged herein.

16yo evidence was presented as to whether or not Petrich
received other witten reprimands between August 1983 and My
1984, although Sund testified that she spoke with himor
attenpted to speak with him frequently.

16



directions and, as a consequence, three of the trees where he
allegedly cut the main roots to within six to eight inches of
the tree trunk, died. (1-Tr: 199-202; 1-Exh. 17.)

On August 7, 1984, Petrich received a nmenorandum from Sund
which set forth a variety of conplaints she had with Petrich's
job performance. She conplained of his extended coffee breaks
and the fact that he was not authorized to alter the tinme when
he took his breaks. Principal Sund al so conpl ai ned about the
way in which M. Petrich was trimm ng bushes around the
school. By way of background, Sund testified that the schoo
site is rather unattractive and she was trying to enhance its
appearance by letting the shrubbery grow to a certain |evel.
M. Petrich, however, had a propensity to cut the bushes down
to a level that she considered unacceptable. Accordingly,
sanpl es were prepared by Sund herself and Magana to show M.
Petrich what was expected. Sund alleged that Petrich
deliberately altered the sanples and cut them down to an
unacceptable level. Finally, the August 7, 1984 nenorandum
conplains of Petrich |eaving work four tines in the previous
week for doctor appointnents at noon and not returning before
the end of his shift at 4:00 p.m She advised Petrich that he
woul d be required to advise his supervisor, M. Mgana, iIn
witing, if he planned to continue that nedi cal appoi ntnent
schedul e so necessary substitutes could be enpl oyed. (21-Tr:

202-203; 1: Exh. 18.)
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Next, on August 21, 1984, Petrich received a nenorandum
from Sund summari zing the followi ng concerns. Nunber one, his
failure to take direction from M. Magana with respect to when
he was supposed to performcertain tasks. WMoreover, Sund
showed her disapproval for the way in which M. Petrich related
to M. Magana since it was alleged that Petrich sinply |aughed
and wal ked away while M. Mgana was trying to give him
directions. As a second item the neno again conplains about
Petrich's refusal to follow direction from M. Mgana and his
watering of trees when he was told to now the lawn. And | ast,
the nmeno conpl ai ns about an extended break when, at 10:30 a.m,
M. Petrich was sitting in the teacher's |ounge although his
schedul ed break tine was between 9:00 am and 9:15 a.m (1.
Exh. 1 at pp. 4-5.)

At the close of the August 21, 1984 nenorandum Sund
indicated to Petrich that there would be a neeting in her
of fice on August 22, 1984, at 3:00 p.m to reviewhis work
schedul e and his responsibilities. It is that neeting that |ed
to the events which gave rise to the first case now under
consideration, Case No. LA-CE-2134. Prior to that neeting,
there is no evidence that Petrich filed any grievances or
unfair practice charges concerni ng Sund.

Before the events in the next case, LA-CE-2112, the record
reflects that the Charging Party received nunerous witten

reprimands. On Septenber 12, 1984, after first asking Petrich
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for an explanation, Sund reprinmanded Petrich for |eaving his
work site 1 hour and 35 mnutes early to attend a neeting which
was only 15-20 minutes away. (1-Tr: 204; 1: Exh 19.)

On Cctober 1, 1984, Petrich received a reprinmand for
allegedly arriving late and not following the directions of M.
Magana and being rude to his supervisor. In a 15 page
response, Petrich denied the charges and accused Sund and
Magana of "conspiring" against himand subjecting himto
"spite, malice, enbarrassnent, ridicule, put-down, humliation
and nortification." (1. Exh. 21.)

Again on Cctober 1, the Charging Party received a
menor andum from Sund conpl ai ni ng that he had, w thout
notification or justification, renoved the calendar of a
bilingual aide fromher "mni-classroom"” In his response, the
Charging Party conplained that although he did renove the
cal endar, wupon notification that it was being used, he replaced
it. Moreover, he pointed out that the facility in question was
unsafe for the teaching of children. (1-Tr: 206; 1: Exh. 20.)

On Cctober 26, 1984 Sund wote to Petrich conplaining that
he renoved the bars fromthe Kindergarten teeter totters
wi thout first checking with his supervisor. |In response to
Petrich's conpl ai nts about Magana's new rules for the storage
of tools, she stated she approved. (1: Exh. 2 at p. 3.)

On Novenber 15, 1984, Sund wote a nenorandum describing a

neeti ng she held on Novenber 14 with Petrich and Aldrich. In
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t hat menorandum Sund reviewed witten conplaints from anot her
enpl oyee, dated Cctober 15, Cctober 26, and Novenber 5. Dr.
Sund indicated that if those witten conplaints were true, the
behavi or described therein was "inappropriate and unacceptabl e
and nmust not be repeated.” (1. Exh. 23.)

On Novenber 21, 1984, Sund wote a nenorandumto Petrich
setting forth eight instances when he had been late and
rem nding himthat he had previously received nenoranda
regardi ng adherence to established work hours. In his
response, Petrich "enphatically and profoundly denied" the
allegations. (1: Exh. 24.)

According to the docunentation attached to and incorporated

by Riverside Unified School District (1985) PERB Deci sion No.

513, M. Petrich filed five grievances in 1982. G evances
were also filed on Septenber 25, 1984, Novenber 13, 1984, and
February 7, 1985. |In addition to the Unfair Prabtice
Conpl ai nts under consideration, he filed Case No. LA-CE-2097 on
Novenber 27, 1984, Case No. LA-CE-2114 on January 2, 1985, and
Case Nos. LA-CE-2129 and LA-CE-2131 on February 4, 1985. See
footnote 2, supra.

C. Case No. LA-CE-2134

Sonetinme during the sunmmer of 1984, Principal Mary Ann Sund
determned that it would be beneficial if the ground watering
schedul e at Whodcrest Elenentary School were nodified. In the

past, Tony Petrich, who had arrived on canpus at 7:00 a.m, was
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directed to water the grounds upon arrival. As a result, when
the children arrived at school the grounds were still danp and,
after playing before the commencenent of classes, they then
tracked nmud into the classroons. In order to avoid that

probl em Sund proposed changing the watering schedule to

6:00 a.m rather than 7:00 a.m. In order to acconplish that,
it would be necessary to either change the Charging Party's
starting tinme, or enploy soneone to do the watering in his

st ead.

To discuss that matter with Petrich and also to discuss
certain changes or clarifications in the duties and
responsibilities of his gardener position and the nenoranda
fromAugust 7 and 21, a neeting was arranged for August 22,
1984, at 3:00 p.m The neeting was attended by Sund, Ceorge
Wl lianms, Ernie Benzor, the Plant Manager, and David Magana,

t he Lead/ Head Custodi an at Wodcrest.

At the beginning of the neeting, Sund distributed copies of
t he proposed changes in duties and discussed the proposed
change in starting tine. At that tinme, Petrich.indicated that
he did not want the neeting to progress further unless and
~until he had union representation. After a brief discussion,
it was agreed that the nmeeting would reconvene at a tine

convenient for Petrich and his representative.

On August 23, 1985, the parties again nmet but on this

occasion Petrich was acconpanied by CSEA representative Al an
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Aldrich and his site grievance representative Joe Gandar a.
Managenment explained to Aldrich the perceived need to change
Petrich's hours and Al drich indicated that he considered the

17

matter negoti abl e. According to Aldrich, he and WIlians

then engaged in an aninmated discussion. He specifically denied

it was a heated argunent and stated, "I consider it to be a
course of conversation of the day." Aldrich further testified
voi ces were raised "as people will do when they attenpt to nake

a point vigorously" but he did not believe there was any
shout i ng.

WIlians mas\adnittedly frustrated over the resistance to
changing Petrich's starting tinme in order to benefit the
children of the District and the condition of the school site.
During their exchanges, according to Aldrich, WIllians told
Aldrich that if Petrich was unwilling to join Dr. Sund's team
they would find someone who woul d. Al though the discussion was
predom nantly between Aldrich and WIlliams, Aldrich said that
Wl lianms |ooked at Petrich when the fornmer statenment was made.

There was no testinony as to whether Petrich and WIIlians made

17The collective record inplies that there was no uniform
starting tinme for gardeners throughout the District. At North
H gh School, for exanple, Petrich hinself suggested that the
starting tinme was from6:00 a.m - 3:00 p.m, over Christmas in
school year 1984-1985. (2-Tr: 71.) Tucker indicated that
crews at different sites apparently worked different hours.
(2-Tr: 70.) In another Petrich case, it was noted that the
District had changed hours during the sumrer for 20 years.
Ri verside Unified School District (1986) PERB Decision No. 562.
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eye contact. Aldrich also said that WIllianms threatened a
reduction in Petrich's hours if he would not agree to change
his starting tine.

WIllians admts stating that if Petrich did not join the
team they woul d get soneone who woul d, but denies that he neant
that any retaliatory action would be taken against Petrich.

Rat her, WIIlians explained that he neant that they would sinply
find sonme other way to get the watering acconplished earlier in
the norning.® Adrich interpreted the statement as one
designed to get Petrich to agree to a change in his starting
time. At worst, he thought Petrich mght be transferred to a
different site. (1-Tr: 65-66.)

Wl lianms adamantly denies threatening to change Petrich's
hours or reduce themin any fashion. Sund supports WIlians'
version of the nmeeting. Although, ordinarily, | found the
testinmony of Aldrich to be candid and credible, in this
instance there is sonme basis for crediting WIllians' account of
that aspect of the neeting. The reason for reaching this

conclusion is that on August 28, 1984, Aldrich wote a letter

81'n his pleading filed August 28, 1985, at page 19,
Petrich takes the foll ow ng position:

| assert that the statenments nade by M.
WIlliams were not in relation to any
protected activity; they were nerely an
instrument of sinple intimdation, the
result of instructions, given to himby Sund
prior to the neeting 1n gquestion.
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to Frank Tucker conplaining or summarizing a neeting the two
had regarding the negotiability of the change in Petrich's
starting tinme and setting forth a summary of what took place at
the neeting on August 23, 1984. |In that letter, A drich stated
as foll ows:

| explained to Ms. Sund and Personnel

Adm ni strator George WIllians that such a

change was negotiable and should not be

i npl enent ed i ndependent of the bilatera

process. At which tine WIlIlianms responded

that CSEA and Petrich "did not wish to get

with the program (and apparently agreed to

this change) that "they would find soneone

who would."” Cearly inappropriate, and

per haps unlawful comrents in relationship to

Petrich's clearly established rights to seek

representation, and engage in appropriate

protected activities. (1: Exh. 39.)
G ven Aldrich's precision, the undersigned finds it difficult
to believe that he would have ignored the threat to reduce
hours in his letter. On the other hand, Aldrich did testify
that he did not take the threat to reduce hours seriously, he
recogni zed Wllianms was upset, and knew that WIIlians knew that
a reduction in hours would not be |awful under the contract or
ot herwi se. Nevertheless, in this instance, | find it necessary
to resolve this credibility issue in WIlliams' favor.

The Conplaint further alleged that Sund threatened to find
soneone else to performPetrich's job unless he agreed to sign
the revised work schedule. Aldrich testified that he did not
recall Sund maki ng such a statenent, and Sund deni ed maki ng

such a statenent. Thus, it nust be concluded that the

24



Conpl ai nt either should not have issued regarding Sund or it
shoul d have attributed the comment to WIIians.

D. Case No. LA-CE-2112

Specifically, in one of its nore recent cases involving M.
Petrich, the Board itself characterized the allegations in this
case as follows:

1. Placenment of a letter from Principa
Mary Ann Sund, regarding work keys, in
Charging Party's personnel file on
Decenber 10, 1984.

2. Placenment of a letter from Sund,
regarding Charging Party's absence from
work, in his personnel file on Decenber 11,
1984.

3. Placenent of a letter from Sund,
regardi ng obtaining work keys prior to
begi nning work, in Charging Party's
personnel file on Decenber 19, 1984.1%°

Ri verside Unified School District (1985) PERB Decision No. 553.

Because the Charging Party failed to call anyone other than
adverse wi tnesses during the presentation of his case, it is
not precisely clear what happened with respect to each of the
menoranda in question. As previously noted, Sund did say that
it had becone necessary, over the years, to communicate with
M. Petrich in witing because of his failure or refusal to
respond to verbal commands. Although Sund did testify that it

was sonetines necessary to communicate in witing because M.

19The dates referenced in the Board's summary are the
dates the letters were witten, not the dates each was pl aced
in the Charging Party's personnel file.
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Petrich refused to speak with her wi thout a union
representative, there is no evidence that the conmunications
she wanted to nake were the type which required such
representation; they were usually sinple work rel ated
directives. As evidenced by a nmenorandum she wote on
Cctober 29 to Petrich when she wanted to di scuss serious job
deficiencies, she asked himto arrange for union
representation. (2: Exh. 1.) Moreover, the record supports
the conclusion that during her brief tenure at Wodcrest, Sund
had pl aced approxi mately 20 nmenoranda in other enployees' files
and that given the relatively snall size of the staff, the
pl acenent of material in personnel files was not an
extraordi nary, or unusual event. Aldrich testified that he
observed and believed, Sund was generally vigorous in the
docunent ati on of what she considered enpl oyee m sconduct.
(1-Tr: 68-69.) (See also, 1-Tr: 189; 2-Tr: 77.)

In any event, the Decenber 10 nenorandumreads as foll ows:

It has been reported to ne that you were
late as follows:

Novenber 23 - arrival time 7:15 a.m
Decenber 3 - return fromlunch 12:15 p. m
Decenber 5 - arrival tinme 7:05 a.m

| am conpelled to say that your repeated few
m nutes | ateness appears to ne to be a way
for you to upset M. Magana and to del ay
starting work both for himand for you. You
have received neno's regarding | ateness from
me, dated June 19, Cctober 1 and

Novenber 21, 1984. | repeat, you are to
adhere to established work hours.
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There has al so been sone confusion in the
nmor ni ng about your picking up your keys.

You are expected to be at the head
custodian's office exactly at 7:00 a.m
every norning to receive your keys from M.
Magana. This will be your first
responsibility upon arrival at work. You

w || be expected upon receiving your keys to
begin work imediately. | repeat you are to
begin your duties inmmediately upon receiving
your keys. M. Magana will be in his office
at 7:00 a.m

This meno is to be placed in your District
Personnel file. You have the opportunity to
review and conment hereon, if you so

desire. Ten working days fromthe date of
this meno (Decenber 27, 1984) this neno and
your written response (if any) wll be
placed in your District Personnel file.

(1: Exh. 6.)

Sund' s menorandum seens entirely consistent with her
testinmony regarding the difficulties in communicating with M.
Petrich. She also testified that she relies upon her
supervisory or |ead personnel for information, a practice which
seens consistent with good managerial techniques. Beyond this,
there is nothing to be said about the Decenber 10 nenorandum
because no appreciable testinony was elicited regarding

it.2 Athough the document and M. Petrich's response to it

OAfter Case No. LA-CE-2112 and LA-CE-2130 had been
di sm ssed, Aldrich did claimthat the attitude toward Petrich
soured dramatically after Petrich refused to begin work
earlier. A drich based this conclusion on a claimthat Mgana
admtted being frustrated. Even if considered evidence in Case
Nos. LA-CE-2112 and LA-CE-2130, Magana's alleged frustration,
whet her justified or not, does not, by itself, support a
conclusion that he would then be dishonest in reporting to his
superior, Sund, nor does it support a finding that Sund woul d
then be less than candid about her own observations or those of
other staff menbers.
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were admtted into evidence, neither was admtted for the truth
of the matter asserted. Accordingly, nothing nore can be said
about this aspect of Case No. LA-CE-2112.

There was testinony regarding the second allegedly
i nappropriate letter placed in Petrich's personnel file.
Agai n, however, to fully appreciate the dynam cs of the
i nteractions between the parties it is necessary, although
perhaps tedious, to quote fromthe Decenber 11, 1984 nenorandum
inits entirety.

On the norning of Decenber 6, 1984 it was
reported to ne by M. Magana that:

1. On the norning of Decenber 5th M.
Magana saw that you had renoved seats
fromthe school tricycles. M. Magana
told you you were not to work on
pl ayground equi prent w thout specific
instructions fromhimor fromme. One
of the seats you renoved appears to be
damaged.

2. On the norning of Decenber 6th M.
Magana found you drilling into the
seats you had renoved from the bikes.
You told himyou were going to put them
on the teeter totters. M. Mgana
instructed you to stop. You ignored
hi mand continued. M. Magana cane to
my office.

| spoke to you about these incidents. At
that tine you were working on part of the
teeter totter outside the custodian's room
When | asked you about M. Magana's
instructions you said you could not renenber
what he had said yesterday about the

equi pnment. | instructed you to follow M.
Magana's directions about work to be done
t oday.
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| asked you, on behalf of M. Tucker, for
clarification of your request for

Novenber 27th as personal necessity | eave.
You responded that you would not clarify the
request wthout representation. | repeated
that M. Tucker only wished to be clear as
to the request before approval was given.
You repeated that you would say nothing

wi thout an official representative with
you. | wll convey this nessage to M.
Tucker.

W have net on several occasions and you
have received witten instructions regarding
your responsibilities and followng M.
Magana's instructions, dated August 21, in
nmeeting sunmaries of August 22 and 23, on
Cctober 1st and on Cctober 26, 1984. | feel
that your recent actions were in deliberate
defiance of these instructions.

Agai n, | cannot enphasize nore strongly to
you, that you are not to deviate fromyour
regul ar duties unless instructed by M.
Magana. You are to follow his instructions
and directions as you would m ne. Should
you not do so it will be ny recommendation
that appropriate disciplinary action beyond
a reprimand be initiated.

On Friday, Decenber 7, | received a nunber
of conpl ai nts about your behavi or:

1. M. Magana reported that you had |eft
your tools out overnight. Wen he
asked you about it, you said they did
not look like yours and gave him no
further explanation. They were
identified by M. Magana as tools you
had been usi ng.

2. It has been reported that on
Decenber 6, you ignored M. Magana
while he was giving you directions in
the lunch area. This was observed by a
[ unch supervisor and she reports that
one of the kindergarten students
pointed out to you that "it was rude to
not answer people when they talk to
you. "
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t hat

During the course of the hearing,

3. Staff reported that you were in the

teachers' | ounge on Decenber 7, from
8:50 a.m wuntil after 9:30 a.m putting
noti ces on the CSEA bulletin board.
During about five mnutes of that tine
you left to assist M. Mgana in noving
a piano, at the repeated insistence of
the nusic specialist. You were
conducting union business on tinme other
t han your break, lunch period or before
or after your work hours. Your break
time is from9:00 am to 9:15 a.m

4, On Decenber 7, Ms. Lisby, the nusic
specialist, during the tine described
above while you were in the | ounge,
asked you to help M. Magana to nove a
pi ano for her upcom ng class. She
reported that you ignored her request
until she persisted. You left to
assi st M. Mgana about 20 - 25 m nutes
after she asked for imediate
assi st ance.

It appears that your behaviors are

del i berately intended to cause difficulties
at this work site. They denonstrate a | ack
of cooperation, rudeness in dealing wth
others and affect the norale of staff. This
I S unaccept abl e.

Agai n, should your actions continue, | wll
be conpelled to recommend disciplinary
action beyond a reprinmand.

This meno is to be placed in your District
Personnel file. You have the opportunity to
review and coment hereon, if you so

desire. Ten working days fromthe date of
this nmeno (Decenber 28, 1984) this neno and
your witten response (if any) wll be
placed in your District Personnel file.

(1: Exh. 7.)

any of the allegations set forth in Dr. Sund's letter
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incorrect. WM. Petrich did challenge the extent of her
investigation into the matters discussed in the letter, and Dr.
Sund responded by saying that she verified the incidents
t hrough her own observations and by discussing the matter with
ot her nenbers of the staff.21
M. Petrich took particular exception to Dr. Sund's
inclusion in the nmenorandum of the matter relating to his
personal necessity leave. Dr. Sund' s explanation was, in the
opi nion of the undersigned, acceptable. Also, the evidence
supports a finding that it was not out of the ordinary for the
District to place docunents or conmunications in personnel
files that were unrelated to enpl oyee job perfornance. (2-Tr:
68.) Finally, based on her deteriorating relationship with
Petrich, she had nade it a point to try and nenorialize in
witing everything that transpired between the two df t hem
Based on her deneanor while being questioned, it is found that
no ill or illegal intent led to the inclusion in the nenorandum

of the reference to Petrich's request for union representation,;

it was a statenent, nothing nore.

lFor the nost part, Dr. Sund was reluctant to identify
the teachers and other nenbers of staff. She testified that
t hey asked her not to because they were concerned about the
Charging Party's reaction; they were afraid of him
(1-Tr: 146.) Absent an evidentiary challenge to Sund's
testinony or allegations that the incidents took place, the
undersi gned did not conpel disclosure of the nanes. Moreover,
Petrich did not nake a sufficient showing to conpel disclosure
at the tinme the issue arose. (See generally, 1-Tr: 141-142;
145-148.)
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The third letter in the instant case which was placed in
M. Petrich's personnel file, allegedly unlawfully, provided as
foll ows:

At approximately 7:50 a.m on Wednesday,
Decenber 19th you were in the outside lunch
area when | arrived. You told ne David
woul d not give you your keys. | spoke with
David. He reported that he had been in his
office prior to 7:00 a.m wuntil approxi nately
7:10 am He said that he heard you cone
into the MP. room he heard you enter and

| eave the restroomand snelled the cigarette
you were having outside the doorway to his
office. He stated you did not cone in for
your keys, when he wal ked out of his office
to get you, you were sitting on the stage in
the MP. roomsnoking a cigarette. M.
Magana said to you, "aren't you to be in ny
office to get your keys?" You did not
reply. M. Magana reports that he politely
repeated his statenment to you and you told
himthat you went into his office and did
not see himthere. M. Mgana told you that
he had been there since 6:55 a.m You
repeated your statenent. There was sone

di scussion then, M. Mgana asked you to

"pl ease conme into his office for your

keys." You did not respond. He repeated
the request and again you did not respond.
Therefore, M. Magana told you he was goi ng
to start work and he closed the office and
left the area. After receiving this

information fromM . Magana, | then told you
to pick up your keys from M. Magana and you
did so.

M . Tucker reported to nme that you called
M. Lantz's office at approximately 7:45
a.m and stated that you were "locked out"
and had also called M. Benzor and CSEA.

You were not |ocked out, but in fact, did
not follow directions previously given for
getting your keys. You are expected to
follow procedures (sic) described in ny
meno to you of Decenber 10, 1984.
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This neno is to be placed in your District
Personnel file. You have the opportunity to
review and comment hereon, if you so
desire. Ten working days fromthe date of
this nmeno (January 7, 1984) this neno and
_your witten response (if any) wll be
placed in your District Personnel file.
(1-Exh. 9.)

Again, the record is devoid of evidence that the matters
alleged in Sund's nmenorandum did not in fact take place. Again
there is no basis for concluding that Magana woul d fabricate
stories just to get Petrich in trouble, for any reason, |et

al one the exercise of rights protected by the EERA

E. Case No. LA-CE-2130

In this case the Board itself characterized the allegations
as foll ows:

A.  Placenent of a correction neno by Sund,
erroneously dated January 8, 1984 (should be
1985), in Charging Party's personnel file.
The nmeno concerned Charging Party's all eged
refusal to follow instructions regarding
renoval of | eaves.

B. Sund's recommendation that Charging
Party be dismssed as a result of the
January 8, 1985 neeting with Charging Party,
menorialized in Sund's January 17, 1985
meno. %2

C. - Assistant Superintendent Frank Tucker's
January 30, 1985 letter to Charging Party
(placed in the personnel file and sent to

22phe neeting concerned the January 8 Memorandum but did
not take place on that date.
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payroll) advising himthat his pay woul d be
docked for any day he is absent due to
illness fromFebruary 8, 1985 to June 30,
1985, unless he provided a doctor's witten
verification of illness.

Wth respect to the nmenorandum which was erroneously dated
1984 but subsequently corrected, Dr. Sund described the
incident or incidents which led to the witing of the
menorandum  She testified that in her presence, she
specifically heard M. Magana ask Petrich to renove a pile of
| eaves that were close to the office area. Magana nentioned to
Sund that several tinmes thereafter he had asked Petrich to
renove the | eaves but they remained. Sund herself spoke to
Petrich early in the afternoon and directed himto renove the
| eaves. Wien she checked at 3:45 p.m, however, prior to
Petrich's leaving tinme, the |leaves were still there, and when
she began work the next norning at 7:30 a.m, the |eaves were
still there. Sund testified, as her nmenorandum i ndi cates, that
she considered such actions by Petrich to be insubordination
and that she wanted to arrange an appointnent with himto give
hi m sone opportunity to explain why she should not recomend
di sciplinary action. (1-Tr: 169-170.)

The second action alleged to be unlawful is Sund's
recomendation, after neeting with Petrich and his
representative, that he be dismssed. Petrich alleges that the

recommendati on of dismssal was in retaliation for his

protected activity. The uncontroverted testinony of Sund was
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that Petrich engaged in repeated acts of insubordination. Her

menor andum dated January 17, 1985 states as foll ows:

Followi ng the neeting, | reviewed the issues
with the Assistant Superintendent for
Personnel. | find it inpossible to excuse

your failure to follow reasonabl e
directions, repeatedly given. This incident
appears to be sinply the last of a series of
actions indicating your unwillingness to
gi ve the m ni num cooperation necessary to
the effective and efficient operation of

this school. This behavior cannot be
di sregarded. Therefore, | amrecomendi ng
that you be dismssed. You will hear from
t he personnel office concerning ny
recomendation within two weeks, | amsure.
(1-Exh. 12.)

As will be denonstrated bel ow, Sund was nerely making a

recomendati on based on her assessnent of M. Petrich.

Thr oughout the hearing, she testified that she was not
experienced in the technical aspects of personnel

adm nistration or in contract adm nistration and, accordingly,
she frequently relied upon Tucker and other personnel

adm ni strators.

In any event, based on the unrefuted testinony of Sund, it
is found, as a matter of fact, that her recommendati on was not
unreasonabl e and was nmade in response to her perception that
trying renedial action wwth M. Petrich wuuld only be a waste
of her tinme. She had talked to himfrequently and witten
several nenoranda which addressed his attitude generally and
the need to nmaintain the school grounds, specifically, in

addition, she had witten himjust one nonth earlier, on
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Decenber 11, 1985, advising himthat if he did not follow her
directions and those of Magana, she would recomend
di sciplinary action beyond a reprinmand.
Mor eover, when Tucker was asked by the Charging Party if

di scussi ons of discipline began subsequent to the filing of the
first Unfair Practice Charge, Case No. LA-CE-2097, Tucker
responded as foll ows:

| do not even renenber the date of the

filing of LA-CE-2097. | don't try to

renenber that. | look those things up in ny

file when | need to know them M. Petrich

it has always been ny contention, which I

have nmade often with M. Aldrich, that the

District fires no-one, that in our District

the enployee has to fire hinself. And I'II

have to admt that by sone tine in Novenber

| had just about reached the concl usion that

you were, regardless of anything we did,

sonmehow or other you would find a way to
fire yourself. (1-Tr: 239.)

Tucker's testinony was credi ble and convi ncing. \Wet her

di scussions of discipline took place before or after the first
unfair practice charge, it clearly had no influence on Tucker's
stance regarding discipline. Thus, it is found that there was
no overt relationship between the recommendati on and the
Charging Party's protected activity.

The next matter at issue in this particular case, pertains
to Tucker's nenorandum requiring doctor's verification of
illness when M. Petrich utilized his sick |eave. Tucker
testified that he sends out such letters on nmany occasions and

that on each of those occasions a copy of the letter is sent to
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that enpl oyee's personnel file. Tucker further testified that
in sending the letter to Petrich and placing it in his
personnel file, he was relying, in part, on Article 13.3.4 of
the collective bargaining contract, which provides, in relevant
part, as foll ows:

A doctor's certificate or other proof of

illness or disabling condition may be

required by the District for any illness or

di sabling condition when the classified

enpl oyee has been infornmed that verification

for future absences will be required.
Tucker testified that he routinely sends such letters to
enpl oyees and that Petrich was treated in precisely the sane
manner as all other enployees in the District based on the
cal cul ation of excessive use of sick |eave.

Tucker was asked about his notivation in sending the letter
to Petrich and in ultimately recomending Petrich's dism ssa
prior to the Skelly hearing. (Case No. LA-CE-2143.)
Specifically, Tucker was asked about his level of frustration
over the extensive negotiations which took place with respect
to changing Petrich's starting tine. In what the undersigned
found to be extraordinary candor, Tucker responded that he did
not believe or was unsure whether the subject was even a matter
for negotiations, but that out of respect for Alan Al drich he
agreed to negotiate the issue. The negotiations apparently

| asted only several mnutes because Petrich indicated that

there was nothing the District could do to get himto agree to
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change his hours. Tucker characterized the sequence of events
as a learning experience. (1-Tr: 236-237.) Wen asked about

the extent of his frustration, answered as foll ows:

| found it, | thought it was, it frustrated
me to this extent, M. Petrich, | thought
it, |I have a great deal of admration for

the procedures that have been created by the
State of California to protect enployees,
but I have to admt | thought this was an
abuse of those extensive and
wel | - establ i shed procedures. So, to that
extent, | was frustrated. But that's the
|aw of the land, M. Petrich. (1-Tr: 237.)
~As previously stated, Tucker presented hinself as a nman not
easily riled. He may have been irritated with the process, but
| cannot find, as a matter of fact, that he would retaliate
against M. Petrich for his invocation of it. |In fact, based
upon the record, it appears that he displayed extraordinary
restraint in all his dealings and recomendations vis-a-vis the
Charging Party. For exanple, although the nenorandum
requiring a doctor's verification of illness stated the
starting date was February 8, M. Petrich was not docked for
several subsequent absences when he brought an unacceptabl e
"verification." (2-Tr: 84.)

F. Case No. LA-CE-2143

This case involves Tucker's initial recomendation of
di sm ssal and subsequent reconmmendation of a 30 day
suspension. Both actions are alleged to be in retaliation for

Petrich's protected activity. |In this hearing, Carlos Corona
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testified on behalf of the Charging Party. H's recollection
was so vague on all nmaterial issues that it nust be

di sregarded. He was a new y appoi nted grievance chairperson
who attended several neetings. He testified that he thought
Tucker said words to the effect that he would see Petrich

di sci plined before Tucker retired, but, by itself, even if

credited, the testinony sheds little light on the case.

Alan Aldrich was also called by the Charging Party. This
W tness, who is not an agent of the District, was considered by
the Charging Party to be an expert on |abor relations.
Al t hough technically no proper foundation was laid to find M.
Aldrich an "expert," he is experienced, intelligent and has
worked with District managenent for four years.
Aldrich testified that Tucker was clearly irritated with
Petrich. He testified as follows:
Well, Frank was clearly extrenely irritated
by the situation. And his irritation was
directly linked to what he perceived as
cal cul ated insubordination actions by M.
Petrich at the Wodcrest site. (2-Tr:
34-35.)
Upon questioning by the undersigned regarding the nature of the
al l eged acts of insubordination and docunented incidents of
m sconduct, Aldrich was asked if he included the filing of
grievances and responded, "No, | don't." Wen asked if he
included the filing of unfair practice charges, he said

"[a] bsolutely not." (2-Tr: 35.)

39



The Charging Party further questioned Aldrich trying to
ascertain if there was sonething unusual regarding the
procedures which ultimately resulted in the inposition of
di scipline. The Charging Party suggested that the District
"negotiates” with CSEA prior to making its pre-Skelly
recomrendation and that failure to do so in this instance
constituted a deviation from past practice, an indicia of
unl awful notivation. Al drich responded that there was no
contractual obligation or rigid past practice requiring the
enpl oyer to enter into informal negotiations in an attenpt to
reduce proposed disciplinary action. He testified as foll ows:

Over the last three years, | would say that

informal negotiation had occurred in

probably 70 percent of the proposed

di sciplinary cases. And the other 30

percent, the Enployer chose to sinply

i npl enent the clear |anguage of Article 19.

(2-Tr: 46-47.)
At the time of the hearing, however, Aldrich indicated that in
40 percent of the cases, the enployer did not neet informally
prior to issuance of a disciplinary recommendati on.

Finally, Petrich asked Aldrich the follow ng question.

M. Aldrich, in your professional opinion,
do you believe that Dr. Sund was to the end
of her rope with the Charging Party because
of his exercise of rights, continuing
gri evances, and unfair practice charges?

Al drich responded as foll ows:
My professional opinion is that Doctor Sund

was at the "end of her rope,"” because of
al | eged m sconduct that the Charging Party
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was engaging in. And its —ny firm sense
of things is that the Enployer had very
l1ttle concern or regard tfor the unfalr
practices, or the grievances that were bei ng
filed. And they were concerned wth
attenpting to renmedi ate what they perceived
to be a difficult disciplinary situation
that was ongoing at the site. That's —ny
prof essional opinion. (2-Tr: 61-62.)
(Enphasi s added.)

Again, Alan Aldrich's candor is to be commended and respected.
He is the designated representative of M. Petrich and his
deneanor on the witness stand clearly evidenced that he did not
want to damage his constituent's case. Nevertheless, he found
it necessary, under oath, to admt what he as an experienced
| abor relations specialist perceived, nanely, that the District
was concerned about behavior and not with alleged protected
activity.

M. Petrich next called Frank Tucker to the w tness stand.
He was asked very few questions directly relating to the issues
inthis case. Although the undersigned is not in a position to
determ ne why M. Tucker was called and interrogated in the
manner in which he was, the Charging Party apparently wanted to
di splay that he had been subjected to disparate treatnent with
respect to any nunber of matters which preceded the
di sci plinary reconmendati on.

One had to do with Dr. Sund's rejection of M Petrich's
Christmas gift. By way of background, Dr Sund's car had

apparently lost a hubcap and M. Petrich gave her a hubcap as a
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Christmas present. Dr. Sund, recognizing the expense of the
hubcap, refused to accept it. Tucker had repeated

communi cations with Petrich about the necessity for himto
retrieve the hubcap as it could not be accepted. There was no
evidence that Dr. Sund accepted gifts costing $50.00 or nore
from any enpl oyees or that her rejection of the hubcap was any
formof discrimnation against M. Petrich. Going further, M,
Petrich conpl ained about the placenent in his personnel file
about correspondence regarding the hubcap, again intimting
that placenent in his personnel file of such docunentation was

in retaliation for his protected activity.23 Tucker
expl ained the situation as follows:

W usually place in the personnel file
correspondence between the enpl oyee and
personnel —or the enployee and the
personnel office, or managenent; anything
that may be significant in the work

rel ati onship. This was apparently
significant to you. W tried to return the
hubcap. You refused to accept it. W tried
to return the hubcap with a —wth what |
regard as a reasonably courteous letter of
explanation. And then finally, on

February 20, | amstill sitting, holding
sonething that we regard as your property of
significant value. So | directed you to
cone and recl ai myour property, and thought,
now | had better make a record, certainly in
the personnel file where it would w thstand

23] n Riverside Unified School District (1985) PERB
Decision No. 513, the Board upheld the Regional Attorney's
determnation that the hubcap letter did not constitute a
reprisal against the Charging Party for engaging in protected
activity.
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time, in case there had to be a subsequent
reference thereto.

| think its clearly obvious that you failed

to follow ny direction, that you did not

cone to reclaimthe hubcap, and that

i nstead, you submtted a rather |engthy

response. |Is this the one in which you

direct ne to put the hubcap on Doctor Sund's

car? (2-Tr: 77.)
It is found, as a matter of fact, that there was nothing
of fensive in Tucker's conmmunication to Petrich about the
hubcap. Mreover, the incident relating to the hubcap bears
sone relevance to this proceedi ng because it shows that Tucker
had first hand know edge of what he perceived to be the
Charging Party's insubordination and, accordingly, he was not
sinply relying on his subordi nates when he pursued matters
genuinely at issue in this proceeding, nanely his
recomendati on of dism ssal and his subsequent recomendati on

of a 30 day suspension.

During the course of the Charging Party's exam nation of
‘Tucker, he actually asked very few questions germane to the
issues in this proceeding. To the extent the matter was
explored, it is described below Tucker admits that he drafted
t he docunent dated February 1, 1985, and formally entitled
"NOTI CE OF I NTENT TO RECOMMEND DI SM SSAL."  Tucker expl ai ned

that di sm ssal had been recommended by Petrich's supervisor,
Sund, and that the notice was necessary under the contract to

give Petrich an opportunity to respond as to whether or not

43



di sm ssal was an appropriate recommendati on.

Tucker admts to having nunerous conferences with Petrich
prior to drafting the dism ssal recommendation but further
admts that he had no specific conference with the Charging
Party or his exclusive representative prior to drafting the
docunent. Furthernore, Tucker admts that he did not conduct
hi s own independent investigation to determ ne whether or not
there was nerit to sone of the allegations which forned the
basis of the reconmmendation. Nevertheless, upon questioning by
t he undersigned. Tucker indicated that, in his capacity as
Assi stant Superintendent, when it cane to nmanagi ng personnel
matters, he al nost always relied upon the judgnent of the
managers in the field. Mreover, it nust be noted that part of
the investigatory procedure is the Skelly conference which was
to follow issuance of the dism ssal reconmendation, if M.
Petrich elected to participate in such a conference.

Tucker also responded to questions about the Skelly
conference itself. He related that Al drich argued that there
was a personality conflict at the site which was responsible
for the alleged acts of m sconduct, that dismssal was overly
severe in light of the nature of the offenses, and in |ight of
past practice. I ncluded in that past practice was the fact
that M. Petrich had never been suspended in the past.

After the Skelly conference, Petrich was notified that the

Board of Education was being asked to suspend him for 30
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wor kdays. He was also inforned of the nethod to be followed in
appealing that recommendation to the Board of Educati on.

Al t hough not set forth in the letter, such an appeal would
result in advisory arbitration.

Tucker freely admtted that a suspension for 30 workdays
was a severe recomendation. He was then asked by the
under si gned questions regarding the duration of the
suspension. The question and response were as follows:

Question: Wiat was it about the

ci rcunstances of M. Petrich's case, M.
Tucker, that persuaded you to concl ude that
a 30 day suspension was appropriate?

Answer: M. Petrich, in ny opinion, and
speaking from ny experience in that
District, is what the Canadi ans call a oner,
a unique situation. W had tried, in ny '
opi ni on, every way we knew how, counseling,
war ni ngs, reprimandi ng, al nost endl essly,
about what | canme to believe were deliberate
mal f easances, provocative in nature,

cal cul ated harassnent of two |ead

custodi ans, leading the —in ny opinion
causing the former lead custodian to retire
earlier than he would sinply because the
burden of supervision of M Petrich was
great enough that it encouraged himto
retire rather than —running the warfare.

| sinply concluded that it took sonething
legitimately severe to convince M. Petrich
that if he was to continue in the enpl oynent
of the Riverside Unified School District,
that his behavior, that his attitude toward
his supervisors had to change. And so, when
we — when we changed our reconmendation —
or in notifying himfirst, we intended to —
dismss him And then convinced or
persuaded by M. Aldrich's representation
that that m ght be too precipitous a nove, |
recommended a 30 day suspensi on. (2-Tr:
103-104.)
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In the opinion of the undersigned, there is no reason to doubt
or question Tucker's decision naking process in recomending a
30 day suspension of M. Petrich. Mst of the events which |led
to the suspension were uncontroverted during the course of the
four formal hearings. Moreover, Sund corroborated Tucker's
position or conplenmented it by her testinony in the previous
hearings regarding all the initial attenpts to renediate
Petrich's behavior before the series of docunentation began.

Dr. Mary Ann Sund was next called as a Wwitness by the
Charging Party. Dr. Sund was asked about alleged inproprieties
with respect to the nenorandum that she had given to Charging
Party that was incorrectly dated 1984 rather than 1985. (Case
No. LA-CE-2130.) Petrich seened upset that Sund failed to give
Charging Party a corrected copy of the nenorandumprior to its
pl acenent in his personnel file, although there was no dispute
that a correction had been made. Beyond that, Sund was not
asked any questions which were particularly germane to the

i nstant proceedi ngs.

Shortly thereafter, Petrich's exam nation of Sund concl uded
and he indicated, after ascertaining that all his exhibits were
in evidence, that he was resting. Notw thstanding adnonitions
regarding the Iimtations on the use of the exhibits, M.
Petrich rested his case, and thereafter, the District made its

Motion to Di sm ss.
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V. CONCLUSI ONS OF LAW

A. Case No. LA-CE-2134

Under the circunstances, the undersigned does not believe
that the Charging Party or his CSEA representative had a right
to negotiate a one hour change in starting tine with no other
change in hours of work. Nevertheless, the question is
sufficiently debatable, there being no definitive Board
precedent on a case such as this, that the undersigned finds
that the Charging Party had every right to insist on
Associ ation representation regarding the matter. Moreover, at
the neeting which eventually took place, dissatisfaction with
Petrich's job performance was ultimately discussed. In any
event, there is no evidence that there was any objection to
Petrich's request for Association representation. The District
qui ckly ended the neeting on August 22 and allowed two
representatives, A drich and Gandara, at a time nutually agreed
upon the next day. WIllians testified that such requests were
normal and the District often interrupted neetings in order to
await Aldrich. (1-Tr: 82.)

The evi dence di sclosed that at an August 23, 1984,

di scussi on of changing the Charging Party's starting tinme,

Wl lianms became agitated. | credit Aldrich's description of

Wl lianms as contentious during the nmeeting in question. | also
credit, and in fact it is not denied, that WIIlians indicated

that if Petrich did not accept the change in starting tine,
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sonmeone el se would be obtained to performthe job. | credit
W I liams' account that he did not intend to threaten Petrich
wth retaliation and sinply neant that soneone el se would do
the watering of the school grounds at an earlier hour, a feat
that was in fact acconplished by having Magana do part of
Petrich's job. Aldrich, however, testified that WIIians'
manner was threatening and he perceived it as a threat.
Aldrich was sufficiently concerned about the tenor of the
nmeeting that he followed up his conversation with WIllians by
first talking to and then sending a comunication to Tucker.
This particular case raises questions as to whether or not
there was a violation of the Charging Party's rights, codified
in section 3543.5(a) of the Government Code.?® The case
rai ses questions of retaliation, and questions of interference
or threats. Thus, the appropriate tests to use include the one

set forth in Carlsbad Unified School District (1979) PERB

Deci sion No. 89, as subsequently nodified by nore recent Board

deci sions. The Carl sbad test provides as foll ows:

24  Section 3543.5. provides, in relevant part, as follows:
It shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals on

enpl oyees, to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwise to interfere wth,
restrain, or coerce enployees because of their
exercise of rights guaranteed by this chapter.
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To assist the parties and hearing officers
in this and future cases, PERB finds it
advi sable to establish conprehensive

gui delines for the disposition of charges
all eging violations of section 3543.5(a):

1. A single test shall be applicable in al
instances in which violations of 3543.5(a)
are all eged,;

2. \Were the charging party establishes
that the enployer's conduct tends to or does
result in some harmto enployee rights
granted under the EERA, a prinma facie case
shall be deened to exist;

3. \Wiere the harmto the enpl oyees' rights
is slight, and the enployer offers
justification based on operational
necessity, the conpeting interest of the
enpl oyer and the rights of the enpl oyees
wi Il be balanced and the charge resol ved
accordi ngly;

4. \Were the harmis inherently destructive
of enployee rights, the enployer's conduct
will be excused only on proof that it was
occasi oned by circunstances beyond the

enpl oyer's control and that no alternative
course of action was avail abl e;

5. Irrespective of the foregoing, a charge
wi |l be sustained where it is shown that the
enpl oyer woul d not have engaged in the
conpl ai ned- of conduct but for an unl awf ul
notivation, purpose or intent.

In Novato Unified School District (1982) PERB Decision No.

210, the Board abandoned its single test approach to violations
of section 3543.5(a), recognizing that there was a distinction
between interference and discrimnation cases. 1In the latter
case, the Board found that to establish a prima facie case of

di scrimnation, the charging party nust establish that the

enpl oyee participated in protected activity, the enployer had
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know edge of such participation, the enployer took action
adverse to the enployee's interest, and that there was an
unl awful notivation for the enployer's action such that the
enpl oyer would not have acted but for the protected activity.
Since unlawful notivation is difficult to prove directly, the
Board recogni zed that an inference of such unlawful intent
woul d be created by a variety of factors, including, but not
l[imted to, the timng of the enployer's action, disparate
treatnment of the enployee, departure from established
procedures and standards, failure to offer justification to the
aggri eved enployee at the tine the adverse action was taken,
i nconsistent or contradictory justifications for the action, or
the enployer's proffering of exaggerated or vague and anbi guous
reasons for the action.

In the instant case, it is difficult to determ ne whether
this is a case of reprisal, or interference. As noted by the

Board in Coast Conmmunity College District (1982) PERB Deci sion

No. 251, the distinction between "interference" and
"discrimnation" cases is often blurred. Wth respect to
interference, notw thstanding the undersigned s belief that
Wllianms neant no ill-will and was sinply frustrated by the
circunstances of M. Petrich refusing to accommodate hinself to
the needs of the children and the aesthetics of the school

site, reasonable mnds could differ as to whether his coment

shoul d be construed as a threat. But for Al drich's testinony

regarding Wllianms' |evel of agitation, the comment could be
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considered a neutral statenment. Wth respect to
discrimnation, there is no evidence that any adverse actions
were taken against the Charging Party as a result of this
meeting notw thstandi ng Magana's all eged comment that he becane
frustrated.

The first question to be determned is whether WIIlians'
statenment should be considered a threat. Although it may be a
cl ose question, the undersigned concludes that it was not.

PERB has |ong recognized that alleged threatening comrents
should be viewed in their overall context to deternmine if they

have a coercive neaning. John Swett Unified School District

(1981) PERB Decision No. 188. 1In the instant case, the neeting
was not convened to discuss anything related to the Charging
Party's protected activity. Anong other things, the parties
were assenbled to try to get the Charging Party's cooperation
in neeting the perceived needs of the school. In that context,
WIllians displayed his frustration in a manner entirely
consistent wth his tenperanent and his |ong standing

relationship with Aldrich. Cf. TRW Inc. v. NLRB (5th Cir.

1981) 654 F.2d 307 [108 LRRM 2641]; NLRB v. Big Three

| ndustries Gas & Equi pnent Conpany (5th Cir. 1971) 441 F.2d 774

{77 LRRM 2120] wherein the Courts recognized that whether or
not a statenent is a threat is not a matter which can be
anal yzed in a vacuum but nust be considered in light of the

ci rcunst ances when such | anguage was spoken.

In a different area, nanely a libel action, the California
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Suprenme Court has recognized that different standards should
apply wwth respect to statenents nmade in the context of |[|abor
di sputes because in passing the Labor Managenent Rel ations Act,
29 U.S.C. 141, et seq., Congress wanted to encourage free
debate on issues dividing |abor and managenent. Gegory v.

McDonnel | Douglas Corp. (1976) 17 Cal.3d 596.

Based upon the record, it is clear that A drich perceived
the statement not as a threat to termnate or take adverse
action against the Charging Party but rather as a nethod of
getting himto agree to change his hours. This conclusion is
based on Aldrich's testinony that he left the neeting believing
the District would unilaterally change Petrich's starting time
and that once the District agreed to negotiate, CSEA did not
pursue any separate action regarding the conduct of the
maeting.25 The conclusion is also supported by Petrich's
assertion that Wllianms' coments were not related to protected
activity but were a formof intimdation. (See footnote 18,
supra.) |

No matter how Petrich or Aldrich perceived the statenent,

t he undersigned concludes that it was not a threat of

*There is no explanation provided as to why Petrich
himself waited nearly six nonths to file this charge in pro
per. Athough it was tinely filed under the applicable |aw,
having anply denonstrated his ability to file charges, prior to
February 11, 1985, it is worth sone reflection as to whether
Petrich considered WIllians' coments to be threatening or
whet her he nerely wanted to add additional evidence of
protected activity after receiving notice of the District's
recomrendation of a 30 day suspension on February 8, 1985.
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retaliation or a calculated coercive statement. |t was nerely
an expression of frustration by an adm nistrator who had no
authority over Petrich. Under all the circunstances, there was
not hi ng unl awf ul about the statenent.

| f one should consider WIllians' statenent a threat,
however, it must then be determ ned whether the Charging Party
was engaged in protected activity when he refused to cooperate
wth the District and acquiesce in a change in his starting
time. Thus, it is necessary to exam ne whether or not a change
in starting tinme of one hour, wth no other change in duties
and responsibilities wwthin the job description and no other
change in working conditions, constitutes a matter within the
scope of representation as that termis defined in section
3543.2. That section provides, in relevant part, as foll ows:

The scope of representation shall be limted

to matters related to wages, hours of
enpl oynent and other terns and conditions of

enpl oynent. "Terns and conditions of
enpl oyment™ mean health and welfare
benefits, . . . leave, safety conditions of

enpl oynent, class size, procedures to be
used for the evaluation of enployees,

organi zational security, . . . procedures
for processing grievances, . . . . Al
matters not specifically enunerated are
reserved to a public school enployer and may
not be a subject of neeting and negotiating

The question of whether a matter falls within the scope of
representation is easy to resolve if the matter directly
rel ates to wages, hours of enploynment, or another specifically

enunerated termor condition of enploynment. Wen a nmatter is
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not specifically referenced in the definition of scope of
representation, however, the Board has establisheda test for

addressing that question. In Anahei m Union H gh Schoo

District (1981) PERB Decision No. 177, the test was set forth
as foll ows:

[Al subject is negotiable even though not
specifically enunerated if (1) it is

| ogically and reasonably related to hours,
wages or an enunerated term and condition of
enpl oynent, (2) the subject is of such
concern to both nmanagenent and enpl oyees
that conflict is likely to occur and the
medi atory influence of collective
negotiations is the appropriate nmeans of
resolving the conflict, and (3) the

enpl oyer's obligation would not
significantly abridge his freedom to
exerci se those manageri al prerogatives
(including matters of fundanental policy)
essential to the achievenent of the
District'smssion.

The test established in Anaheim and upheld by the
California Supreme Court in San Mateo City School District

(1983) 33 Cal.3d 850, is essentially one which accommpdates the
interests of enployee organizations and the enployer and
har noni zes those interests with public policy considerations
and the legislative intent expressed in the EERA

The proposed change in the starting and ending time for
Petrich was a direct function of the perceived needs of the
students and the mai ntenance of the classroons. For Petrich,
it did not |lengthen the "hours of work," alter the distribution
of work within the day, or change the relationship of Petrich

to his supervisory personnel. The change was not one directly
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relating to "hours of enployment.* Federal courts and the
Nat i onal Labor Rel ations Board have |long recogni zed, however,
that the tinme of day one is required to work is a nmandatory

subj ect of bargaining. |In Meatcutters v. Jewel Tea Conpany

(1965) 381 U. S. 676 [59 LRRM 2376], the Suprene Court stated:

The particular hours of the day and the
particul ar days of the week during which
enpl oyees may be required to work are
subjects well within the real mof wages,
hours, and other terns and conditions of
enpl oynent about which enpl oyers and uni ons
must bargain, Id at 691.

See al so, Texaco, Inc. (1977) 233 NLRB 375 where a unil atera

change in the starting time of a shift was held to violate
section 8(a)(5) of the National Labor Relations Act.

In interpreting the Myers-MIias-Brown Act (hereinafter
MVB) and regul atory schenes which inplenent it, the California
courts have al so recognized that the schedule of hours is

negotiable. In Firefighters Union v. City of Vallejo (1974) 12

Cal .3d 608, citing Jewel Tea with approval, the California
Suprene Court held that the matters of hours of work and shift

are negotiable. Simlarly, in Huntington Beach Police Oficers

Ass, v. City of Huntington Beach (1976) 58 Cal . App.3d 492, the

Court of Appeal found that the enployer violated the MVB when
it unilaterally nodified the weekly work schedul e, though the
nunber of hours required per week remained the same. These
federal and state authorities often provide guidance in

interpreting the [ anguage found in the EERA. Unfortunately, in
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the instant case, they do not; it is inpossible to determ ne
whet her the holdings cited in the cases above rest on a finding
that the changes in work schedules related to "hours" or "other
terns and conditions of enploynent.” |In other words, those
cases do not provide guidance with respect to scope questions
unique to EERA. Simlarly, the PERB s decisions do not provide
definitive guidance as to whether the starting and ending tine
of the workday is a matter within the scope of representation
when the nunber of hours per day is not at issue or when the

starting and ending tine is not being changed dramatically. -~

In Jefferson School District (1980) PERB Decfsion No. 133,

the Board did not have to reach the precise question of whether
or not the starting and ending tine of a teacher's day was
negotiable. In Jefferson the question was whether a proposa
for the publication and nutual agreenent to "daily schoo

sessi ons" was negoti abl e. Chai rman d uck found:

The proposal does not define "daily school
sessions.” To the extent the term enbraces
t he nunber of hours the teachers are
required to be present—+the hours between
the starting and quitting ti me—the
requirement that it be nutually agreed upon
is within the scope and nust be negoti at ed.
Id at 36.

Thus, although not directly confronting the question presented

26I'n Pittsburg Unified School District (1982) PERB
Deci sion No. 199, the Board did uphold an ALJ's determ nation
that a change in shift was negotiable. In that case, however
the change in shift sinultaneously resulted in a change in
hours worked and the availability of overtime conpensation.
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here, by inference, Jefferson seens to support the proposition
that the starting and ending tine of the teachers' day falls
outside the scope of representation. The undersigned sees no
conpelling reason to distinguish the school day and thus the
starting and ending tine of a teacher's day fromthat of a
gardener whose schedule it is necessary to reorchestrate

because of the starting tine of the school day.

I n appl yi ng Anahei m standards to the question presented
here, it is determned that the starting and ending tine of a
gardener at Wodcrest Elenentary School is not a matter within
the scope of representation. It cannot be disputed that
starting and ending tinme is a subject which logically and
reasonably relates to hours and that it is a matter of great
concern to both managenent and enpl oyees. It is not, however
the type of issue which is particularly conducive to resolution
through the "nediatory influence of collective negotiations.”
Al though the District did voluntarily agree to negotiate this
matter, the facts disclose that negotiations took about five
m nut es because Petrich said there was nothing the D strict
could do to persuade himto change his hours. Subsequently,
the matter was subjected to nediation and the District agreed
to give Petrich a free or extra vacation day. Notw thstanding
the resolution of the dispute through what m ght be
characterized as "negotiations," the District's position in

this matter was dictated by concern for the children playing in

muddy areas and by concern for the condition of the school when
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the children tracked in the nmud. Thus, a desire to change
Petrich's hours was not conducive to negotiations because it
was contingent upon when the children came to school, a matter
al ready established.

In addition, with respect to the third prong of the Anaheim
test, requiring negotiations on this issue mght seriously
abridge certain managerial prerogatives or inpinge upon matters
of educational policy and children safety essential to the
achi evenent of the District's mssion. Certainly, Dr. Sund has
aright to determne that it was not conducive to the
educational environnment or the welfare of the school to have it
filthy every norning because the children were tracking in

m,ld 27

For the foregoing reasons, it is concluded that when
Petrich refused to acquiesce to a change in his starting tinme,
he was not asserting a right protected under the EERA
Moreover, it is determned that he was not threatened for
asserting the alleged right and there is insufficient evidence
to conclude that he was retaliated against for assertion of the

alleged right or for seeking union representation.

'The Respondent al so argues that the Collective
Bar gai ni ng Contract which provides that the District wll
"determne the hours of District operations” and "maintain the
efficiency of District operations" justifies its proposed
change in hours. Gven the conclusions reached above, it is
unnecessary to resolve this argunent, or the argunent that a
nodi fication of Petrich's starting tinme did not constitute a
change given the District's past practice.
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Accordi ngly, whether considered an interference or a

di scrimnation case, he has failed to establish a nexus between
the assertion of a right protected by the EERA and the
District's conduct, nanmely the statenent of WIlliams. Thus,
Case No. LA-CE-2134 is DI SM SSED

B. Case No. LA-CE-2112

This case also alleges a violation of section 3543.5(a) of
the EERA. In this instance, however, the Conplaint is clearly
one regarding retaliation. In the instant case, there is no
basis for concluding that the various allegations articul ated
in the Conplaint were in response to the Charging Party's
exercise of protected activity. Although clearly the Charging
Party engaged in protected activity by the filing of
grievances, alleging contract violations, or by the filing of
unfair practice charge, Case No. LA-CE-2097, the uncontroverted
evidence is that the alleged unlawful acts were in response to
"the conduct of the Charging Party and not in response to his
filing of grievances or his filing of unfair practice charges.

Alan Aldrich testified in Case No. LA-CE-2143 that he saw
no rel ationship between the filing of grievances and unfair
practice charges and the Charging Party's receipt of adverse
menor anda placed in his personnel file. Aldrich further
testified that Sund was rigorous with respect to docunenting at
| east one other enployee and suggested that was consistent wth

her fundanental style.
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Sund testified that, after a considerable period of tine
wherein she tried to conmunicate with the Charging Party
verbally, it became her practice to commenorate
theirinteractions in witing. She and Tucker further testified
that never before had they dealt with an enpl oyee who was so
totally nonresponsive to directives from the enpl oyer.

Accordingly, it may fairly be stated that there was no one
simlarly situated to the Charging Party to whomhis record
m ght be conpared. He was, as characterized by Tucker, in a
subsequent proceedi ng, unique. Mreover, Sund testified that
al though she did not wite as many nenoranda to ot her
enpl oyees, it was her standard practice to place a nenorandum
regardi ng either work performance or any other matter
concerning an enployee in that enployee's personnel file.
Moreover, it nust be renenbered, that Sund testified that
ver bal communication with the Charging Party had becone totally
unproducti ve.

As previously noted, there was no specific testinony
regardi ng the Decenber 10, 1984, nenorandum and accordi ngly,
based upon Novato, the Charging Party failed to raise an
inference of unlawful notivation. Simlarly, the Decenber 11,
1984, menorandum does not raise an inference of unlaw ul
notivation. To the extent there was testinony, Sund stated she
investigated the allegations. Her practice of witing nenos

continued as it had begun prior to the filing of any grievances
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or unfair practices in evidence in these proceedings. Finally,
there was no significant testinmony on the Decenber 19, 1984
menor andum Al t hough the timng of certain docunentation
corresponds with the timng of the Charging Party's filing of
gri evances and, at that point, one unfair practice charge,
timng alone is not a basis for raising an inference of

unl awf ul notivati on. Charter Oak Unified School D strict

(1984) PERB Deci sion No. 404.

Wth respect to other indicia of unlawful notivation, as
not ed above, given the unique behavior of the Charging Party,
it cannot be concluded that he was subjected to any deviation
in District policy. To the extent Sund was interrogated about
t he menoranda placed in the Charging Party's file, she credibly
testified and justified all of her actions. She further
testified that her conduct did not deviate from her pattern
generally, but there was sinply a greater quantity because of
the propensities of the Charging Party.

In terns of the quality of investigation conducted by Dr.
Sund which Petrich, through his questioning, inplied was
i nadequate or sonehow differential, there is no evidence to
support such a conclusion. Sund testified that she spoke wth
all concerned personnel with respect to the alleged m sconduct
of the Charging Party and that she was personally satisfied
with the conclusions and the information she received from

them In many instances she was a percipient witness. Thus,
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again, the evidence presented does not raise an inference of
unl awful notivation. |In short, there is no evidence that Sund
engaged i n cursory i nvesti gations whi ch m ght be an i ndi cation

of unlawful notivation. North Sacranento School District (1982)

PERB Deci si on No. 264.

Mbreover, this is not a case simlar to North Sacranmento

where an enployee with a previously good record is repeatedly
repri manded after engaging in union activity. Al though an

enpl oyee with a long work history, there is no evidence that

M. Petrich had a good work record. The previous Principal,
Ms. Gnwight, had noted deficiencies in his attitude and
attention to job duties in his 1983 evaluation. Sund warned
himrepeatedly prior to the events giving rise to this case and
the three others. Finally, Tucker testified that working with
Petrich was so difficult, it lead to the early retirenment of
the Charging Party's previous supervisor.

Based upon the evidence presented, the testinony of Sund
and Tucker in not only Case No. LA-CE-2112, but in all the
cases under consideration, the undersigned is conpelled to
conclude that the Charging Party did not establish a prima
facie case and the matter is properly being dismssed w thout
requiring the Respondent to go forward in what would be, given
all the circunmstances, unwarranted. Accordingly, Case No.
LA- CE- 2112 is hereby DI SM SSED.

C. Case No. LA-CE-2130

Conceptually, this case is simlar to Case No. LA-CE-2112.
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That is, it is case in which the Charging Party all eges
retaliation and the Novato test nust be applied. Again,

per haps because the Charging Party tried to establish his case
t hrough the use of adverse witnesses only, he failed to raise
an inference of unlawful notivation.

The first alleged unlawful act was the placenent in
Charging Party's personnel file of a nmenorandum regarding the
renoval of |eaves. Sund herself testified regarding the events
which led to the witing of the nenorandum in question. No
reasonabl e manager could perceive the Charging Party's failure
to renove the | eaves, w thout explanation, as anything other
than an act of insubordination and the undersigned finds it
i npossible that the witing of such a nenorandum coul d be
construed as an unlawful act. It nust also be noted that Sund
proposed a neeting to give Petrich an opportunity to explain
hi s behavi or before she would recommend further action and
Aldrich was in attendance at that neeting.

The Charging Party totally failed to raise any inference of
unl awful notivation with respect to the witing of the
-menorandum or its placenment in his personnel file. Al though he
filed a grievance regarding the date of the nmenorandum and it
was subsequently corrected, none of the other indicia set forth
in Novato were presented during the course of the hearing.

At that point in tinme, Sund had cone to nenorialize all her

interactions with the Charging Party and, accordingly, there
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was not hing unusual or out of the regular procedure with
respect to her witing of the menorandum Al t hough the timng
of the witing of the nmenorandum was proximate to the Charging
Party's filing of grievances and unfair practice charges, as
previously stated, timng al one, given the uncontroverted

evi dence of Charging Party's m sconduct, does not establish
unl awful notivation. Mreover, these cases |ooked at in their
entirety, clearly denonstrate that a school district cannot be
placed in a straight jacket and prevented from taking
appropriate disciplinary action sinply because an enpl oyee
utilizes, whether appropriately or not, procedures established
pursuant to a collective bargaining contract or pursuant to the
EERA.

The second all egedly unlawful act was Sund's reconmendation
that the Charging Party be dism ssed subsequent to a neeting
with the Charging Party, the subject of which was discussed in
a January 17, 1985 neno. Sund's uncontroverted testinony
established that, as the Principal of the school, she could no
| onger tolerate his "unwillingness to give the m ni num
cooperation necessary to the efficient operation of the
school." Although the recomendati on of dism ssal was severe,
there was in fact no evidence that simlar reconmendations had
been not been rendered in the past. |In fact, Aldrich testified
in Case No. LA-CE-2143, that dism ssal recomendati ons had been

made in the past. Thus, again, the Charging Party failed to

sustain his burden with respect to a change in past practice.
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The nost damagi ng evidence with respect to this aspect of
the Charging Party's case perhaps cane from Frank Tucker
himsel f who testified, as previously quoted, supra at p. 36,
that the District never fired anyone and only awaited the tinme
when M. Petrich was going to nmake it inpossible to recomend
anyt hing other than dism ssal.

Assum ng, arguendo, the severity of the recommendation
rai ses an inference of unlawful notivation, given the use of
adverse wi tnesses, and Aldrich's testinmony in Case No.
LA- CE- 2143, supra at pp. 40-41, the inference was overcone.
Sund credi bly explained her action and Aldrich stated that the
District was not concerned about protected activity but rather
behavior. Accordingly, whether the Charging Party net his
burden or not, this aspect of the Conplaint cannot be sustained.

The final allegation relates to Tucker's request for
medi cal verification of sick |eave. As the facts disclosed in
the hearing in this case and in Case No. LA-CE-2143, Tucker did
not subject the Charging Party to disparate treatnent, the
letter was a response to excessive use of sick |eave and, under
the circunstances, was standard practice in the District.
Tucker's leniency in enforcing the provisions of the letter
further supports the conclusion that there was no unl awf ul
intent or an inference of such intent.

Thus, based upon the entire proceedi ngs before the

under si gned, Case No. LA-CE-2130 is hereby DI SM SSED
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D. LA -CE-2143

This case involves a challenge to Tucker's initia
recommendation that the Charging Party be dismssed and his
subsequent recommendation that the Charging Party be suspended
for 30 days. Although the unprecedented severity of the
initial recomendation for dism ssal and the subsequent 30 day
suspension is indeed severe, and although severity of
puni shment and deviation from past practice are indicia or
unl awful notivation, in this case, even if the burden of proof
shifted to the Respondent, in the Charging Party's case itself
t he Respondent adequately refuted the allegations set forth in
t he Conpl ai nt.

Tucker nore than adequately explained his initial
recommendati on and why he deviated fromthe District's past
practice of mnor suspensions; everything else had been
attenpted with M. Petrich and the recomendation itself was
intended to show himhow serious the District was about a
needed change in his behavior. It nust also be noted that
Tucker backed off his initial recomendation based on the
Skel ly conference attended by M. Aldrich. Surely, if any
anti-union aninus were present, Tucker would not have nodified
hi s recommendati on based upon the intervention of a union
representative. Mreover, further supporting this concl usion
is the fact that Tucker nodified and reduced the proposed

penalty after Petrich had filed three additional unfair
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practice charges.

There is no need to belabor the issue, given the evidence
presented and the fact that none of the allegations against M.
Petrich were controverted. G ven the credible and
uncontroverted testinmony of Sund and Tucker regarding Petrich's
behavi or, the escal ation of that behavior, and his failure or
refusal to take direction, it cannot be found that the
District's action was unlawfully notivated. Accordingly, the
Mtion to Dismiss is granted, and Case No. LA-CE-2143 is hereby
DI SM SSED. |

PROPOSED ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law and the entire record in the proceedi ngs concerning Case
Nos. LA-CE-2134, LA-CE-2112, LA-CE-2130 and LA-CE-2143, it is
hereby ordered that the unfair practice charges and the PERB
Conplaints filed against the Riverside Unified School District
are DI SM SSED

PUrsuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal
becone final on February 25, 1986, unless a party files a
tinmely statement of exceptions. |In accordance with the rules,
the statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Admnistrative Code, title 8,

part 111, section 32300. Such statenent of exceptions and
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supporting brief nust be actually received by the Public

Enpl oynent Rel ations Board itself at the headquarters office in
Sacranmento before the close of business (5:00 p.m) on

February 25, 1986, or sent by tel egraph, or certified or
Express United States mail, postmarked not later than the | ast
day for filing in order to be tinely filed. See California
Adm ni strative Code, title 8, part |11, section 32135. Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this
proceeding. Proof of service shall be filed with the Board
itself. See California Adm nistrative Code, title 8, part III,
section 32300 and 32305.

Dat ed: February 5, 1986 _ o
Barbara E. Miller
Administrative Lav Judge
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