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Before Crai b, Shank and Cordoba, Menbers.
DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oyrrent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Redwoods Comunity College District (District) to the attached
proposed decision of a PERB adm nistrative |aw judge (ALJ).
The ALJ found that the O assified Enployees Council (CEC) was
an enpl oyee organi zation and that the District unlawfully
interfered with, supported and dom nated the CEC.

W have reviewed the entire record in this case, including
the transcript, the proposed decision, the exceptions thereto
and the response to the exceptions and, finding the ALJ's

findings of fact and conclusions of law to be free of



prejudicial error, we adopt them as the Decision of the Board
itself. However, we wll take the opportunity to provide two
cautionary notes, with the intention of better defining the

paraneters of this Decision.

First, we find it prudent to repeat a passage from a

previous Board decision, QGak Gove School District (1986) PERB

Decision No. 582 (a simlar case wherein the Board concl uded
that a "teachers forum was an enpl oyee organi zation):

This is not to say that all faculty councils
or groups are per se unlawful, or that

i ndi vi dual enpl oyees cannot speak to their
enpl oyers about working conditions,

i ncluding those within the scope of
representation. But when the District sets
up an organi zed group of teachers [or other
represented enpl oyees] to neet at regular
intervals on school tine to discuss topics

of mutual interest, it permts discussion of
negoti abl e subjects at its own risk. (ld.;
at p. 18.) -
Second, we will coment briefly on the ALJ's reliance upon

NLRB v. Cabot Carbon (1959) 360 U.S. 203 [44 LRRM 2204], where

the Suprene Court held that the "dealing wth" |anguage of
section 2(5) of the National Labor Relations Act (NLRA)
(section 2(5) defines a "labor organization") includes enployee
groups that do not engage in actual negotiations with the

enpl oyer. The ALJ simlarly found that the "relations with the
enpl oyer"” | anguage of section 3540.1(d) of the Educati onal

Enpl oynent Rel ati ons Act! (EERA) is broader than |anguage in

the EERA defining the scope of representation.

lThe EERA is codified at CGovernnent Code section 3540 et
seq.



As the majority noted in Gak Grove, supra, there has been

sone narrowing of the interpretation of the "dealing wth"
| anguage found in the NLRA. In a departure fromthe ruling in

Cabot Carbon, supra, the National Labor Relations Board (NLRB)

has found that enployee groups that engage in a nere discussion
wi th managenent, rather than making reconmendations to
managenent, are not "dealing with" the enployer. Fiber

Materials, Inc. (1976) 228 NLRB No. 112. Furthernore,

commttees to which managenent has del egated actua
deci si on-maki ng authority have simlarly been viewed as

perm ssi bl e. Sparks Nugget (1977) 230 NLRB No. 43; Mercy

Menorial Hospital (1977) 231 NLRB No. 182. W find these nore

recent NLRB cases nore instructive than Cabot Carbon and adopt

the ALJ's reasoning within the confines of the principles
enunciated in those cases. In this case, CEC s activities went
beyond di scussions, but fell short of constituting del egated
manageri al deci sion-nmaking authority as contenplated in Sparks

Nugget, supra.

In addition, the enployer's del egation of nmanageri al
functions and the "nonrepresentative" status of the

organi zation was relied on by the NLRB in General Foods

Corporation (1977) 231 NLRB No. 122. There, the NLRB found

that the work crews (which were charged with the responsibility
to interview job applicants, inspect the plant and report
safety infractions and, wthin limts, set their own starting
and quitting tinmes) were not enployee organizations where the
crews were given substantial managerial powers and where the
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crew menbers spoke as individuals, not as representatives of

the wor ker s. In contrast to the facts in General Foods,

however, the CEC was designed as a representative body with a
pri mary purpose of making recomendati ons to managenment. The
CEC, then, would clearly remain within the NLRA' s definition of

a | abor organization. See al so, Ferguson-Lander Box (1965) 151

NLRB No. 158; Geauga Plastics Co. (1976) 166 NLRB No. 69; Ace

Manufacturing Co. (1978) 235 NLRB No. 137.

ORDER

Upon the foregoing findings of fact and conclusions of I aw,
and the entire record in the case, and pursuant to section
3541.5(c), it is hereby ordered that the Redwoods Community
College District and its representatives shall:

A. CEASE AND DESI ST FROM

(1) Dominating or interfering with the formation dr
adm ni stration of any enployee organization, or contributing
financial or other support to any enployee organization, or
engagi ng in any conduct which tends to encourage enployees to
join any enployee organization in preference to another.

(2) Interfering with the exercise of enployee rights
to form join and participate in the activities of enployee
organi zati ons of their own choosing for the purpose of
representation on all matters of enployer-enployee relations.

(3) Interfering with the right of the California
School Enpl oyees Association and its Beatrice Chapter No. 509
to represent bargaining unit enployees in their enploynment
relations with the Redwoods Community College District.
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B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

(1) D sestablish the O assified Enployees Council as
the representative of enployees in the bargaining unit
represented on an exclusive basis by the California School
Enpl oyees Association and its Beatrice Chapter No. 509 on all
enpl oynent-rel ated matters.

(2) Wthin thirty-five (35) days follow ng the date
this Decision is no |onger subject to reconsideration, post at
all school sites or other work |ocations where notices to
enpl oyees are customarily placed, copies of the Notice attached
hereto as an Appendi x. The Notice nust be signed by an
aut horized agent of the District indicating that the D strict
will conply with the terns of this Order. Such posting shall
be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that the
Notice is not reduced in size, altered, defaced or covered by
any other material.

(3) Witten notification of the actions taken to
conply with this Oder shall be made to the San Franci sco
Regional Director of the Public Enploynment Relations Board in

accordance with her instructions.

Menbers Shank and Cordoba joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-979, in
which all parties had the right to participate, it has been
found that the District violated Governnent Code sections
3543.5(d), (b) and (a).

As a result of this conduct we have been ordered to post
this Notice, and will abide by the following. W will:

A. CEASE AND DESI ST FROM

(1) Dom nating or interfering with the formation or
adm ni stration of any enpl oyee organi zation, or contributing
financial or other support to any enployee organi zation, or
engagi ng in any conduct which tends to encourage enployees to
join any enployee organization in preference to another.

(2) Interfering with the exercise of enployee rights
to form join and participate in the activities of enployee
organi zations of their own choosing for the purpose of
representation on all matters of enployer-enployee relations.

(3) Interfering with the right of the California
School Enpl oyees Association and its Beatrice Chapter No. 509
to represent bargaining unit enployees in their enploynent
relations with the Redwoods Community College District.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

(1) Disestablish the C assified Enployees Council as
the representative of enployees in the bargaining unit
represented on an exclusive basis by the California Schoo
Enpl oyees Association and its Beatrice Chapter No. 509 on all
enpl oynent-rel ated matters.

Dat ed: Redwoods Conmunity Col | ege
District

Aut hori zed Agent

THIS IS AN OFFI CIl AL NOTI CE. | T MJUST REMAIN POSTED FOR AT LEAST
THI RTY (30) WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT BE
REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

CLASSI FI ED EMPLOYEES COUNCI L.

Real Party in Interest.

CALI FORNI A SCHOOL EMPLOYEES )
ASSOCI ATI ON. AND I TS BEATRI CE )
CHAPTER No. 509, )
. }
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Appear ances: Mdalyn J. Frazzini. Attorney for California
School Enpl oyees Association and its Beatrice Chapter No. 509;
Kroni ck. Moskowi tz. Tiedemann and G rard, by Janes E. Mesnier
for Redwoods Community College District; Neil Kirk. President,
for Cassified Enployees Council.

Before: Fred D Orazio. Chief Admi nistrative Law Judge.
PROCEDURAL HI STORY

On Decenber 18. 1984, the California School Enployees
Associ ation and its Beatrice Chapter No. 509 (hereafter CSEA or
charging party) filed this unfair practice charge against the
Redwoods Community College District (hereafter District or
respondent). The charge, as anended, alleged that the D strict
had forned, supported and dom nated a rival enployee

organi zation, the O assified Enployees Council (hereafter CEC

Thi's Board agent decision has been appealéd to
the Board itself and is not final. Only to the
extent the Board itself adopts this decision and




or Council). 1 in violation of sections 3543.5(d), (a) and

(b) of the Educational Enploynent Rel ations Act (hereafter EERA
or Act).2 The Council was joined as a party on July 23.

1985. (California Adm nistrative Code, title. 8. part II1.
section 32164)

The PERB Ceneral Counsel issued a conplaint on April 4.
1985. incorporating the allegations in the charge. On May 6
1985. the District filed its answer, admtting certain facts,
denying the allegations of unlawful conduct and advanci ng
affirmati ve defenses. Adm ssions, denials and defenses will be
consi dered bel ow where relevant. A settlenent conference
failed to resolve the dispute.

A prehearing conference was conducted in San Franci sco on
July 17, 1985. Six days of formal hearing were conducted in
Eureka, California, between August 19, 1985 and Novenber 7.
1985. The posthearing briefing schedule was conpleted on
March 24. 1986 and the case was submtted.

!1CSEA al so charged the District with refusing to
negoti ate several personnel actions which allegedly inpacted on
bargai ning unit enployees. All of these allegations were
settled during the course of the formal hearing.

2The EERA is codified at Governnent Code section 3540, et
seg., and is admnistered by the Public Enpl oynent Relations
Board (hereafter PERB or Board). Unless otherw se indicated,
all statutory references in this decision are to the Governnent
Code.



ELNDINGS OF EACT

Establishnent of the d assified Enployees Council:

During the summer of 1983, Dr. Donald Weichert. College of
the Redwood' s president and superintendent, concluded that a
need existed for inproved comruni cati ons between the Coll ege of
the Redwoods and "all parties" in the District.® To this
end. on August 3. 1983. he proposed to the College of the
Redwoods Executive Committee ~ the creation of the Cassified
Enpl oyees Counci
To provide a representative body to deal
with the non-collective bargaining issues
that affect or are of concern or of interest
to the classified enployees. It is designed
to provide an avenue of representation for
the classified enployee.
The CEC was to be conprised of all classified enpl oyees,
i ncludi ng supervisors and managerial enpl oyees. The Executive
Conmittee agreed with Dr. Wichert's proposal.
Duri ng August 1983. CSEA becane aware of the District's

pl an regarding the establishnent of the CEC. Dave Young. CSEA

Dr. Weichert's conclusion was based in large part on two
Comuni cation Task Force reports and related studies which
suggested that there was poor comunications and |ow norale
anong cl assified enployees in the District. One of the reasons
cited for lownorale was "the establishnent of collective
bar gai ni ng/ negoti ating teans, etc. which changed the 'famly’
structure to nore of a 'labor-nmanagenent’ situation.”

“The Executive Conmittee is the president's cabinet. It
includes the president, vice-president, dean of business
services, dean of admnistrative services, dean of students,
and dean of instruction.



field representative, informed the District in a negotiating
session that the union was not in favor of the idea, although
he said it was premature to object in any concrete terns.
Young reserved the union's right to raise future objections if
CEC infringed upon CSEA rights as the exclusive representative
of classified enployees. Young said CSEA woul d cl osely watch

the evol ution of the CEC.

By August 1984, one year later. CSEA officials were
convinced that their fears had becone reality. Young wote to
Thomas Hannah, dean of adm nistrative services:

Qur expectations in this matter have been realized.
The C assified Enployees Council is infringing on
CSEA' s exclusive prerogatives on collective
bargaining. Specifically, the council had a regular
agenda slot at neetings of the Board of Trustees, and
has a representative on Adm nistrative Sel ection
Commttees, and has District's requested input in the
budget ary process. Individually and coll ectively,
these functions bear the form and that devel oping
subst ance, of an enpl oyee organi zati on under the
meani ng of the Rodda Act.

Hannah disagreed in witing wth Young and asked for
further information in support of the assertion that the CEC
had infringed on CSEA's territory as the exclusive
representative. Young responded in sonmewhat colorful |anguage
whi ch accurately frames the issues presented here.

You correctly state that, to date, the CEC
has generally confined its activities to
matters separate and apart from CSEA' s
prerogatives under collective bargaining.
The CEC has not attenpted to bargain in the
strict sense of the word. Wre it to do so.
the violation we claimwould be clear beyond
di spute. Qur concern is directed nore at
the devel oping relationship between the



District and the CEC, which bears the strong
potential that the CEC could, at sone
fortuitous tinme, unmask itself and assune
the full mantle of an enpl oyee

organi zation. CSEA is a de jure enpl oyee
organi zation under the Rodda Act. The CEC
IS, in our opinion, a de facto

organi zation. Put differently, if it |ooks,
acts and snells |like a skunk, you probably
don't want it to |live under your house no
matter how strongly it professes to be a
kitty cat. The formis often as inportant
as the substance.

The fact that the CEC is a creation of the
District lends credence to our concern. |If
a group of enployees had independently
created the CEC for their own purposes, and
if the District had maintained a clear and
defined distance fromthe organization, in
effect denying to it the apparent mantle of
enpl oyer approval and authority, our concern
woul d be greatly dimnished. However, that
is not the case. The CEC is a direct
creation of the District, and it is formally
recogni zed by the Board of Trustees. Take a
wal k through the CEC s new y adopted
Constitution, and you will find severa
passages which seemto indicate a purpose
and scope of activity far beyond the bl and
vanilla you profess to taste.

Meanwhi l e, the CEC had al ready been set up. After
communi cating during August with the Board of Trustees about
t he proposed Council. Dr. Wichert sent a nmeno to all
cl assified enployees on Septenber 12. 1983. In the neno
enpl oyees were inforned that the Board of Trustees agreed with
the stated objectives of CEC (i.e. inproved comrunications) and
asked that steps be taken to inaugurate it. Attached to the
meno was Dr. Weichert's detailed proposal for inplenenting the

Council, including the intended purpose of the CEC, and the



quite el aborate "organi zational process"” by which the CEC woul d
be inplenented. In general terns it covered: (1) areas of
representation; (2) nom nations of CEC nenbers; (3) election of
menbers; (4) procedure to determne length of nmenber's terns;
(5) election of president and secretary; (6) frequency of
meetings; (7) role of CEC president; (8) structure of quarterly
classified enpl oyee neetings; (9) year-end report of CEC to the
Board of Trustees/president; (10) role of the College of the
Redwoods president on CEC matters; and (11) role of the CEC
presi dent on the College of the Redwoods Coordi nating Council

In an annual orientation neeting of all classified staff on
Septenber 14. 1983. Dr. Weichert, as chairperson of the
meeting, presented the idea to create CEC. M nutes of that
nmeeting indicate that an open discussion occurred.
Specifically, Dr. Wichert stated that he intended that the
CEC include all classified enployees, including managerial and
supervi sory. In response to a question about whether the
presi dent of CEC would have a seat on the College of the
Redwoods Board of Trustees. Dr. Weichert responded that he
woul d take the matter to the Board for decision. Qher areas
of discussion included release and travel tinme for CEC
representatives.

Regar di ng expressed concerns that the existence of CEC
m ght cause conflict with CSEA, the exclusive representative of

classified enployees, Dr. Wichert explained that the CEC woul d



have the sane relationship to CSEA as the Academ c Senate had
to the College of the Redwoods Faculty organi zation (CRFO). the
exclusive representative for certificated enpl oyees; that is.
CEC would not deal with negotiable itens, and if controversy
exi sted between the two groups they should neet to resolve
their problens. In line with Dr. Wichert's comments,

Neil Kirk, president of CEC, inforned enployees present that
CEC s doors were always open to discuss matters of controversy
wi t h CSEA.

At another point in the neeting, the District was broken up
into seven areas for CEC representation.® Each area woul d
have a representative. Once again, this action was taken
pursuant to Dr. Weichert's proposal.

The procedure to choose the seven CEC representative
menbers was di scussed, again pursuant to Dr. Wichert's
suggestion, and it was agreed that the neeting be opened for
vol unteers and nom nees. Sone nanmes were received during the

nmeeting. Provision was made for other nanes to be submtted to

AThese are: (1) adm nistrative services, including the
busi ness office, personnel office, and president's office; (2)
student services, including adm ssions, counseling, financial
aid, veterans, and handi capped student services; (3)

i nstructional support services, including instructional nedia
services, library, |earning assistance center, comunity
educati on, data processing, central duplicating, and child
devel opnment center; (4) academ c services, including academc
divisions, office of instruction, and programdevel opnent; (5)
foundation, including dornms, food service, and book store; (6)
operational services, including maintenance/custodial and
security; (7) centers, including branches and education centers,



Nancy Hauser. Dr. Wichert's secretary, after the neeting. By
2:00 p.m the next day. Septenber 15. nom nations and
vol unteers had been received for all areas of representation.

At the end of the neeting Dr. Wichert asked the classified
enpl oyees in attendance if they concurred in the proposal to
establish the CEC. The enpl oyees in attendance agreed.

On Septenber 16, 1983, Dr. Weichert circulated the m nutes
of the Septenber 14 neeting to all classified staff. He
reiterated the requirenent that additional nanmes of volunteers
or nom nees for CEC nenbership be submtted to Nancy Hauser.

He also infornmed enpl oyees that the personnel office would
conduct the election, and ballots would be sent out by the end
of Septenber.

On Septenber 30, ballots were prepared by the District and
circulated to all enployees, including those enployees at the
various "satellite branches.” The election was by secret
ballot. Al costs were absorbed by the District. Ballots were
returned to Nancy Hauser, who placed themin a central spot.
Thomas Hannah supervised the ball ot count which was carried out
by the support staff of the District's nmanagerial enployees.
The successful candidates and their respective areas of

representation are as foll ows:

(1) admnistrative services- Cathy Dell abal ma

(2) instructional support services- Sue Bailey
(3) foundation - Bill Connors

education centers - ( audi ne Gans- Rugeber egt
student services - Neil Kirk

academ c services - Frank Martinez
operational services - Paul Jadro
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Del | abal ma is the personnel officer (a nmanagerial position)
in charge of classified enployees. Bailey was a tenporary
managenent enployee at the time of the election, but she gained
permanent status as a supervisor on July 1, 1984. Connors was
a managerial enployee at the tinme of the election. Ohers
elected to the Council were bargaining unit enployees. Newy
el ected Council nenbers dined as guests of the District at a
"nmeet your trustees" buffet dinner on Cctober 17, 1983.

Dr. Weichert issued a personal invitation to each nenber to
attend the Board of Trustees neeting later that evening.

The first regular nmeeting of the Council, held on
October 18, 1983. was attended by Dr. Weichert, Nancy Hauser,
and nmenbers of the Council. Hauser prepared the m nutes.

Dr. Weichert again reiterated his ideas about the role CEC
woul d play in increasing norale on canpus. The neeting

i ncl uded a discussion about potential CEC CSEA conflicts. The
m nutes indicate that participants agreed that CEC woul d
function as a "social organization”, and collective bargaining
rights left to CSEA.

The election of CEC officers was held during this initia
nmeeting. Kirk was elected president. Gans-Rugebregt was
el ected vice-president, and Bailey was elected
secretary-treasurer. Also, the terns of the Council nenbers

were determned by drawing lots, and the frequency of CEC



meetings was established. >

Three other significant itens were discussed at the
meeting. The first involved information show ng the nane and
the tel ephone nunber of the CEC representative in each area of
representation, as well as the nanes of enployees in these
respective areas. It was agreed that Cathy Dell abal ma, the
personnel officer, would prepare and distribute this
organi zational list. This was acconplished by Cctober 28.
1983, the date of the second CEC neeting. The second
significant issue discussed in the October 18 neeting involved
Dr. Weichert's agreenent that a reasonable amount of release
time be permtted for CEC nenbers to conduct CEC activities.
The third significant issue involved Dr. Wichert's suggestion
that the CEC place a representative on the various "governance
organizatiohs" on canpus. (These organizations and their

respective roles are

5The ternms of office were as follows: Dellabal ma, Gans-
Rugebregt. Kirk and Martinez drew two-year terns. Bailey,
Connors and Jadro drew one-year terns. Except for
Gans- Rugebregt, who resigned in m d-year, these enpl oyees
served on the CEC for the 1983-84 school year.

The follow ng enpl oyees were elected to the CEC for the
1984-85 school year. Pat Lindley (instructional support
services); Lila Reynolds (food service); Steve McColl um
(educational center. Del Norte); Barbara O gan (educational
center, Mendocino); Jadro was re-elected to represent
operational services. The election procedure for the 1984-85
school year was the sane as that for 1983-84. O those who
served on the CEC for 1984-95. only Dell abal ma and Reynol ds
wer e managenent enpl oyees.
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more fully discussed below.) Potentially, this could include
such organi zations as the admnistrative staff, the Board of
Trustees neetings, programdevel opnent, hiring review boards,
etc. However. Dr. Wichert's recommendati on during the neeting
made specific reference only to the admnistrative staff
nmeetings and the Board of Trustees neetings.

1. THE CEC CONSTI TUTI ON:

A lengthy docunent, the CEC constitution was prepared by
menbers of the Council and ratified at the general orientation
meeting of all classified enployees on Septenber 14, 1984, one
year after Dr. Weichert first proposed establishnent of the
Council to the staff. The preanble states that the m ssion of
the CEC is to "provide for greater participation of classified
enpl oyees in the governance and policy setting network of the
college.”" Article Il. section 1, states the primary purpose of

t he Council .

The primary purpose of the O assified

Enpl oyees' Council is to provide the
classified staff of the College of the
Redwoods with a representative body to act
in its behalf in determning the need for,
and in the formation of policies in all
matters affecting the welfare of the college
and the classified enployees.

Sonme "subsidiary ains" of the council were outlined in
Article Il. section 2:
A To provide the president of the college with
a representative classified enpl oyees body

that can assist the president in matters
affecting the welfare of the college.
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B. To provide the administration of the college
with a denocratic neans of ascertaining the
probl enms, convictions, and suggestions of
the classified staff.

C. To pronote comuni cation and nut ual
under st andi ng anong the classified staff,
adm ni strators. Board of Trustees, the
Faculty, and the Community.

D. To provide the adm nistration and staff of
Col | ege of the Redwoods a neans of
acknow edgi ng individual classified
enpl oyees' outstandi ng acconpl i shnents.

E. It is not now nor shall it ever be. the
intent of the C assified Enpl oyees Counci
to participate in collective bargaining nor
to represent enployees during norna
gri evance procedures. Therefore, these
activities are considered to be outside the
scope of the Council.

The CEC Constitution and By-Laws were patterned after those
of the Academ c Senate and CSEA. Copies of these docunents
were provided to the CEC by Del | abal ma.

In addition to those provisions stated above, the
Constitution describes a network of connections between CEC and
the Coll ege of the Redwoods adm nistration which suggests a
cl ose working relationship between the two entities. For
exanple, the Constitution enpowers the CEC to present its views
to the Board of Trustees and to the president of the coll ege.
It provides that the District receive copies of mnutes and of
agendas to CEC neetings. It says that recomendati ons and
deci sions by the Council shall be included in the CEC m nutes,
and. if approved by the Board of Trustees and the coll ege

president pursuant to an el aborate procedure for CEC
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presentation and District response, the recommendati on coul d
become a College policy. The Constitution also provides that a
CEC representative will sit on certain college governance
commttees, and that the college president can be invited to
the CEC neetings as a "consultant or adviser." Lastly, and
nost significantly, the Constitution provides that the
Constitution and anendnents thereto nmust be approved by the
majority of the electorate and the Board of Trustees.

I11. ASSI STANCE TO CEC:

1. Financial Assistance.

At a CEC neeting on Novenber 4, 1983, funding for the
Council was discussed. Dr. Wichert suggested that noney from
a foundation maintained by the District be given directly to
CEC. Since CEC had no dues structure and thus no treasury.
Kirk accepted the suggestion and an arrangenent was established
whereby Kirk could draw on a $500 "front" noney fund as
needed.® Since the stated purpose of CEC was social in
nature. Kirk used the noney to pay in advance the expenses for
CEC-sponsored social functions. Profit was usually nade at
these functions (e.g. by selling tee-shirts) and used to repay
the foundation. Since repaynent was always nmade, the $500 seed

noney never needed to be renewed.

6The record is unclear about the source of this npney.
However, it appears that the noney did not come from general
funds marked for educational purposes.
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This practice still continues.

2. Rel ease tine

CEC representatives were granted a reasonabl e anmount of
rel ease time to engage in social as well as representational
(more fully described below) activities. Social activities for
whi ch CEC nenbers were given release time included, for
exanpl e, CEC sponsored events such as the "super stars
conmpetition,"” softball ganme, golf tournanent, and barbecue.
CEC nmenbers were also granted release time to select a

"classified enployee of the year," a popularity contest where
the selected enpl oyee received a plaque at an awards dinner.
The District paid for the dinner.

In representational or business matters. Kirk received
about three or four hours per nonth of release tine. He had a
| oose release time arrangenent with his supervisor,
JimHarrington, under which he orally informed him of his
wher eabout s.

In contrast, CSEA representatives were permtted rel ease
time only for negotiations or "steward-related activities."
While there was no cap on release time for CSEA,
representatives had to request the time in witing and provide
as much notice as possible. CSEA was also required to provide
a nonthly log showing use of release time. CEC was nhot
required to submt such a log. Despite the requirenents placed

on CSEA use of release tinme, the record shows that the District

routinely provided a reasonable anount of release tine to CSEA
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representatives.
3. Mscell aneous Assi stance.

The District assisted CEC in a variety of additional ways.
El ection for CEC officers was conducted by the District, using
District resources and personnel. CEC used District stationery
for alnost all of its witten comunications. The District
assisted in the distribution of CEC questionnaires to classified
enployees.7 CEC phot ocopyi ng expenses were covered by the
District, while CSEA paid for use of District photocopying
equi pnent. District neeting roons were provided for CEC
nmeetings, although the same roons were routinely provided to
various other organizations.

V. CEC PARTI Cl PATI ON I n_" GOVERNANCE ORGANI ZATI ONS":

It is undisputed that the District fromthe outset intended
that CEC participate in the various "governance organi zati ons"
on canpus. Testinony focused on four major prograns of this
type in which CEC participated. They are: (1) programreview,
(2) admnistrative staff neetings; (3) administrative

organi zation task force; and (4) budget of potential

7once such questionnaire, distributed to all classified
enpl oyees, solicited input as to appropriate CEC phil osophy,
and asked for activities where CEC should be involved. Mst
responses stated that CEC should serve the District in an
advi sory capacity, or be involved in social events. But a few
said that CEC should replace CSEA. This particular CEC
guestionnaire was typed by Harrington's secretary.
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extra-income. Also included in this area for purpose of

di scussion is CEC participation at Board of Trustees neetings,
the ultimate "governance organi zation” on canpus, and certain
hiring commttees.

1. Pr ogr am Revi ew:

Dr. Gary Peterson, Executive Vice President for Academ c
and Student Affairs, initiated the process known as program
review after comng to College of the Redwoods in 1984 fromthe
Col | ege of Siskiyous, where he had used the technique. Briefly
stated, programreviewis a process used to evaluate the entire
Col I ege of the Redwoods operation to determ ne where resources
were being spent, and where any changes in progranm ng,
staffing, etc. could be beneficial. The process was undertaken
primarily because a four-year decline in ADA had generated sone
concern by the Board of Trustees and the president. Qoviously,
program review can result in major changes in enpl oynent
conditions, such as programreorganization or elimnation,
| ayoffs, staffing changes, budget cuts. etc.

The process itself consisted of a massive data-gathering
effort by individuals fromthe various departnents or segnents
of the District. Approxinmately 40 neetings were held from
Cct ober 1984 through January 1985, with nenbers of the
commttee, and sonetinmes nmenbers of the public, in attendance.

During these neetings, which were usually chaired by
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Dr. Peterson, information was presented, questions were asked,
and far-ranging discussions were held. Eventually, based on
the information generated, Dr. Peterson conpiled a series of
recommendations in the formof a "Final Reconmendation to the
Board of Trustees of the Redwoods Community College District."
an 89-page docunent which was submtted to the Board in
February, 1985. It included a mnority report to which CSEA
was a signatory. The Board ultimately approved several fisca
and non-fiscal recomendations and. as a result. $700, 000 was
saved over an 18-nonth period. The content of this process
and/or final recomendation and CEC s participation in the
overal |l process drew nuch attention during the hearing.

Specific areas considered during the programreview are too
numerous to nention in this recommended decision. However, it
IS necessary to describe sone of these areas in order to
resolve the issues presented by this case.

According to Dr. Peterson, it was understood fromthe
begi nning that the program review process would involve
personnel actions. This understanding proved to be accurate.
A partial list of reconmendations potentially inpacting on
classified enployees was contained in the final docunent
Dr. Peterson sent to the Board of Trustees and covered the
foll owi ng subjects: reinstatenent rights, reduction in hours,
el imnation of positions, purchase of new equi pnent, |ayoffs,

hiring, and reduction in force through resignation. Al of
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these and many other enploynment-related itens were considered
in the context of the total budget. In fact, many of the
recomendations were ultimately inplenented (e.g. elimnation
of certain positions, reduction of hours). According to Yvette
Tucker. CSEA chapter president, none of these itens was
negotiated with CSEA prior to the time Dr. Peterson sent his
recommendation to the Board of Trustees.

Al t hough CEC was expressly invited by the District to
participate in the program review process, precise evidence
concerning the degree of that participation was sketchy.

Dr. Peterson invited a CEC representative to the first program
review neeting on Cctober 5, 1984. Paul Jadro attended for

CEC. Mnutes of the second programreview neeting, held at the
Sanpa Cook House restaurant on Novenber 16, 1985, show that
Kirk was present for CEC and that Tucker was present for

CSEA 8  Kirk also attended an "all staff" program revi ew
nmeeti ng on Novenber 2, 1984.

It appears, however, that these were only prelimnary
meetings. According to Dr. Peterson, it was not until about

the Novenber 6 or Novenber 15 neetings that the programreview

8According to Dr. Weichert, the main reason for this
meeting was to discuss, in a general sense, potential |ayoffs
whi ch m ght occur as a result of the programrevi ew process.
The thrust of this neeting involved District |awers' and
representatives' explanations of the |ayoff process.
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commttee was actually constituted. It was at this tine that
the commttee formally began the process of collecting
information fromthe College of the Redwoods staff and bringing
it to the programreview neetings. This process resulted in
Dr. Peterson receiving approxi mately one thousand
reconmendati ons on Decenber 8, 1984u% Up until this point.

the record shows that the nost involvenment CEC could have had
with the programrevi ew process was sonme gathering of
information and participating in the discussions at the various
neeti ngs.

A distinction exists between attending early program revi ew
nmeetings and formal nenbership on the program review
commttee. According to Peterson, sinply attending the
prelimnary neetings and occasionally raising questions or
maki ng comments was far different than being on the commttee
itself. A seat on the commttee involved nore extensive
preparation, information gathering, and participation at
neet i ngs.

The record shows that the CEC was invited to send a
representative to programreview conmttee neetings, and, in
fact. CEC representatives attended sone of the prelimnary
nmeetings as stated above. However, specific evidence

concer ni ng what

°Copi es of the recommendations from the program review
process were sent out to the general population at the Coll ege,
i ncl udi ng CEC.
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transpired at official commttee nmeetings and participation by
CEC at these neetings was |limted, except that the fina
witten recommendations to the Board of Trustees, submtted in
February 1985. shows that Cathy Dell abal ma, who was still a CEC
menber at that time, was on the commttee. Since the evidence
about the extent of her participation was very limted, her
actual participation in the process cannot be stated with any
degree of certainty.10

The program review function has not ended in the District.
Peterson testified that, beginning in Septenber 1985, the
Academ ¢ Services Council/Student Services Council comenced,
anong other things, an ongoing programreview function in their
respective areas. The only difference between the old program
review commttee and the new arrangenent is that the latter
Wil undertake this effort in a nore [imted way; that is, the
initial programreview commttee evaluated all prograns in the
District in a short period of tine, while the new commttee
will performthe same programreview function over a two or

three year period, evaluating about one third of the prograns
per year.
The CEC is a nenber of the Academ c Services

Counci | / St udent Services Council . Dr. Peterson testified that,

except for issues in the CurriculumCommttee, the CEC

®The final docunent also shows that Bill Connors was on
the programreview commttee, but his termas a CEC officer
expired shortly before the program revi ew process began early
in the 1984-85 school year.
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representatives will be permtted to participate in non-binding
votes. These votes are taken to determ ne where certain
menbers stand on projects proposed by Dr. Peterson. CSEA was
not asked to be on the Academ c Services Council or the Student
Servi ces Counci |

Addi tionally, College of the Redwoods al so has a steering
committee which plays the role of a coordinating council for
four major areas: (1) accreditation; (2) programreview,
including instructional and student services, financial
services, and facilities; (3) educational master plan; and (4)
conprehensi ve state pilot plan. A CEC representative sits on
the steering committee.

Dave Young testified that during negotiations for the
1981-82 school year, CSEA proposed that it participate in
several of the areas described above where CEC is now
i nvol ved. Anobng these was a proposal that CSEA have a
representative on any committee that addresses or determ nes
the "goals, objectives and future" of the District. The
District rejected the proposal, according to Young, because it
was part of the admnistrative function. The proposals were on
the table for nonths, they were nodified, and eventually
dr opped.

2. Admnistrative nizatio Forc E):

During 1985 CEC participated in the AOTF, a body whose

broad purpose was to use the commttee systemto evaluate and
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reorgani ze, if necessary, the admnistrative staff in the
District. AOTF objectives included the follow ng.

1. To provide |eadership for evolving educational program
goal s through assuring participation, comunication
and under st andi ng.

2. To provide clarification of role, responsibility,
accountability, and appropriate bal ance of
adm ni stration and supervision assignments.

3. To assign appropriate titles and conpensation for
duties.
4. To inprove balance and coordination within the

adm ni strati on team

5. To establish franmework for making adm nistrative
assi gnnment s.

Neil Kirk was appointed to the AOTF in February 1985. There
were approximately two or three AOTF neetings per week for
twel ve weeks, culmnating in a reorganization which was
i npl enented on July 15, 1985. The subject areas ultimtely
eval uated by the AOTF involved reclassification, staffing,
adm ni strative costs, lines of authority, and overal
responsibilities.l]11
In a May 20. 1985 neeting, during the reorganization
process, the CEC offered to Dr. Peterson its view of a
"proposed” organi zational devel opnent plan. Ofered "for
di scussi on purposes”, the plan contained CEC s version of

col | ege governance, suggesting makeup of the Executive

Commi tt ee.

"The AOTF reported its recomendations to the program
review commttee, although they were two separate projects.,
Dr. Peterson served as a liaison between the two groups.
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and the timng and structure of admnistrative staff neetings.
Addi tionally, CEC proposed a college commttee structure which
included the Academ c Services Council. Student Services
Council, and Admi nistrative Services Council, as well as
sub-conmm ttees under each. CEC suggested it have a
representative on each council. The record is unclear how
t hese suggested discussion itens were received by Dr. Peterson.
Al though Kirk testified that the AOTF neetings never
i ncl uded di scussions about the inpact of reorganization on
bargai ning unit enpl oyees, the record shows just the opposite.
In a June 11, 1985 nmeno addressed to the AOTF (and the program
review commttee), Jerry Six, Dean of Student Services, sought
input regarding the structure of a departnent where the
Financial Aid Director and the Director of the Student
Activities, both bargaining unit positions, had been conbi ned
into one managenent position w thout providing for clerica
support. This action was taken based on an AOTF
recommendation. Specifically, Six suggested filling the
support position, and requested the conmttee's support in
addressing these issues after the managenent position was

filled. '

At one point. Dr. Peterson testified that both
positions were in the bargaining unit. He then testified that
only one of the positions was in the unit. Thus, the record is
unclear on this point. See transcript 552-553. This
i nconsi stency need not be resolved here. For purposes of this
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According to Dr. Peterson, this caused a major "Snafu" and
pronpted the AOTF to hold another neeting to discuss the
situation. He said the AOTF was concerned only with the
adm ni strative structure, and once that was in place the
exi sting support staff issue would be resolved. This
necessarily involved the noving of bargaining unit

positions.13

| n anot her exanple, the AOIF discussed secretarial help for
the new Dean of Instruction. This was probably the main
personnel change in the new organi zation, according to Peterson.,

3. Adnministrative Staff Meetings:

Adm ni strative staff neetings are held each Monday
afternoon. As the nane inplies, they are attended by nenbers

of the admnistrative team but they are also open to the

14

publ i c. These neeti'ngs appear to take the form of round

decision, it is enough that at |east one bargai ning unit
position, and the clerical support position attached to it, was
affected by the AOTF recomendati on.

Bpr. Peterson testified that any inpact on bargai ning
unit enployees as a result of this decision was negotiated with
CSEA.  Tucker testified that negotiations didn't begin unti
the recommendati ons were already nade, and the bargai ning was
in process as of the time of the hearing in this matter.

Dr. Peterson testified that administrators and
managenent staff attend these neetings. He defined
adm nistrators as certificated nenbers of the institution who
are paid on the certificated scale., i.e. Division Chairperson
Deans, President, Executive Vice-President, etc. The
managenent staff, he said, is made up of the classified
equi val ent of adm nistrators.
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tabl e discussions about a variety of subjects which happen to
be of a pressing nature when the neeting occurs. For exanple,
the agenda for the neeting of Cctober 20, 1983 includes

subj ects such as personnel, programreview, review of Board of
Trustees mnutes and sabbatical |eaves. The agenda for the
Novenber 14. 1985 neeting includes the status of current

negoti ations, and the announcenent of a workshop to discuss the
then current collective bargaining agreement.15

The CEC Constitution. Art. VII. says that a CEC
representative "shall" be on the admnistrative staff
commttee. Consistent with this provision, according to the
testinmony of both Neil Kirk and Dr. Weichert, the D strict
invited CEC to attend.

Beginning in Cctober. 1983. Kirk attended admi nistrative
staff neetings as his schedule permtted. Since these neetings
were held at 2:00 p.m. presumably Kirk used rel ease tine.

Kirk received agendas for all admnistrative staff mneetings.
He was introduced at the first neeting he attended, but it
appears that he did little, if anything, during his attendance
at the renainder of the neetings. Kirk testified that he
usual Iy spoke only when asked questions. H's main purpose was

to report back to the CEC regarding the itens discussed at the

13The contract adninistration workshop was conducted by
one of the District's attorneys. Neil Kirk. CEC president, was
invited to attend.
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neetings.ﬁ‘ Thus, CEC s actual participation at these
nmeetings appears to have been |imted.

Yvette Tucker testified that, before CEC was forned, she
asked to be on the adm nistrative staff commttee, but this
request was rejected by Tom Hannah because the commttee was a
"governance" committee, and. according to Hannah, CSEA had no
right to be involved in that process. After CEC was forned.
Tucker renewed her request, but Hannah again rejected,
explaining that there was no need for a CSEA representative on
the adm nistrative staff conmttee because classified enployees
now had a representative in the formof the CEC.

Additional ly, in 1984-1985. CSEA proposed during
negotiations that a vehicle for inproving comruni cations be
devel oped, according to Tucker. CSEA suggested that the
parties neet regularly to discuss non-negotiable matters and
generally to engage in problem solving. CSEA patterned this
proposal after é simlar arrangement that had been set up
successfully in the Eureka Cty Schools. Once again. Hannah
responded that there was no need for this because CEC exi sted.

4. Budget of Potential Extra |ncone

On January 3. 1984, Dr. Weichert. by nenpo, sought input
from CEC and other groups on canpus to help inplenment the next

step of financial planning necessary for the 1984-85 budget.

16The sane can be said about other CEC nenbers who
attended when Kirk couldn't.
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The possibility existed that funds vetoed by the Governor in
prior years would be restored and/or additional funds would be
avai |l abl e. The essence of Dr. Wichert's meno was to solicit
input fromvarious "D strict Organizations" as to how they
woul d prioritize the spending of any additional funds.!” The
goal was to get a "profile of staff viewpoints" on this issue.
Dr. Weichert wote in the nmeno that "the planning instrunent
w Il be considered by the adm nistration and the Board of
Trustees as one of the criteria in the devel opnent of the
1984-85 budget." Meetings were set for the various
organi zation to give input.

Over CSEA objections, CEC net with the District on
January 27, 1984 in the Forum Theater on canpus to discuss the
CEC input. Dr. Wichert and Dorothy Dilling. the business
office representative, conducted this significant nmeeting from

18 The seven

a position inmmediately in front of the stage.
CEC nenbers sat on the stage facing the audi ence, which was

made up largely of classified enployees. WMatt Rosen, a CSEA

™District Organizations" were defined in Dr. Wichert's
meno as the Academ c Senate, O assified Enpl oyees Council,
Col | ege of the Redwoods Faculty Organi zation, California Schoo
Enpl oyees Associ ation, and the Associ ated Students.

Al t hough Dr. Weichert's menp suggests he wanted input
from the various organizations on canmpus, and the January 27
meeting was advertised as seeking CEC input, questionnaires
went out to individual enployees in an attenpt to get their
input. Thus, the District effectively sought input fromtwo
sources, individual enployees and organi zati onal sources.
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representative, sat on stage wwth the CEC nenbers. At one
poi nt Rosen stood to declare that he generally supported CEC
efforts, but he also took that opportunity to clarify the
respective roles of CEC and CSEA. i.e. that CEC should not

i nvade the domain of the exclusive representative.

Seeki ng input about how additional noney should be spent,
Weichert and Dilling asked enpl oyees for their ideas in the
event the District received an additional $400,000. an
addi ti onal $800, 000. or an additional $1,000,000? Enployees
offered their views, and. according to Kirk, a "lively"

di scussion occurred. Various suggestions made by classified
enpl oyees and CEC nenbers regarding prioritized spending of
additional funds were ultimately placed in the Coll ege of the
Redwoods Financial Master Plan. Simlar neetings were held
where CSEA submtted its input on the budget. Dr. Wichert
testified that he gave equal weight to the CEC and the CSEA

present ati ons.

A related governance organization is the financia
managenent commttee. The purpose of this commttee, which net
monthly, is to play a mgjor role in the overall budgetary
process in the District. On May 29, 1985. Al Hassman, Director
of Business Services, asked CEC to select a nmenber to
participate on the commttee. Hassman wote to Kirk: "W are
maki ng many changes in our present system The tinme for your
influence is 'now ™ Kirk testified that he asked Counci i
menbers to join the commttee, but no one stepped forward.
During the 1981-82 negotiations CSEA proposed that it be given
representation on the District's budget commttee. According
to Dave Young, the District expressed "strong reservations”
about the proposal. The proposal was dropped after severa
nont hs.

28



The Forum Theater neeting was advertised as a CEC neeting
and invitations were sent out to all classified enployees by
Sue Bailey. Kirk said that the CEC knew not hing about the
invitations and played no part in their issuance.

Additionally, at this nmeeting Kirk informed enpl oyees that
they should be free to present their problens to the CEC
wi thout fear that enployee nanes or problens would be reveal ed
at sone later date; that is. Kirk nade clear that enpl oyee
communi cations with CEC woul d be kept confidential. He
testified that he did this in the spirit of opening
communi cations and permtting enployees to have an outlet for
di scussion of their problens when the offices of CSEA
representatives were not open for these purposes.

5. Board of Trustees Meetings:

As CEC president, Neil Kirk was invited to all Board of
Trustees neetings and given a slot on the agenda under
"Organi zational Reports.” This enabled CEC to present reports
on a diverse set of issues within the tine frane alotted by the
board. For exanple, on one occasion he presented the CEC
year-end report. On another occasion he endorsed a tentative
agreenent in the collective bargai ning agreenent between CSEA
and the District. Another presentation by Kirk at a Board of
Trustees neeting involved the CEC position on reconmendations

of the AOTF.

In contrast, CSEA has no special slot on the Board of
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Trust ees agenda. |Instead, CSEA representatives are permtted
to speak only during the "Public Comment" slot. According to
Dave Young, this arrangenent presents problens because the
board limts public comment to those matters already on the
agenda. CSEA wants to be able to raise any itemat the board
nmeeting, as is the privilege of CEC by virtue of its placenent
under organi zational reports.

At various tinmes during negotiations between CSEA and the
District, this issue arose and CSEA pressed for its own slot.
Bef ore CEC was established. CSEA negotiators were told by
Thomas Hannah that it was inappropriate for CSEA to have such a
sl ot because it was the exclusive representative. After the
CEC was established. CSEA again raised the issue and Hannah
again said there was no need for such a slot because classified
enpl oyees were represented by CEC at the Board of Trustees
neeti ngs.

6. H ring Comm ttees:

Neil Kirk was asked by Tom Hannah to provide a
representative to sit on a screening commttee established to
hire a Career Center Information Technician, a bargaining unit
position. One purpose of the commttee was to screen
applicants and establish a best qualified list. The record is
unclear as to whether it was a function of the commttee

actually to select a candidate. Kirk provided the
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representative, but had no further involvenent. A bargaining
unit enployee was eventually pronoted into the position.

In addition. Kirk sat on a screening commttee for the
Associ ate Dean of Student Services, and the Dean of Student
Services. During the interviews. Kirk asked the applicants
guestions about the role of CEC.

District recently revised its policy to include a CEC
representative on each screening comittee for the selection of
adm ni strators other than the Superintendent/President,
Executive Vice President and Division Chairpersons. Dave Young
testified that he proposed during the 1981-82 negotiations that
CSEA be given sone voice in these commttees. The District
opposed this suggestion. During the course of negotiations the
proposal was nodified and eventual ly w thdrawn.

| SSUES
1. Is the CEC an enpl oyee organi zation within
the nmeani ng of section 3540.1(d)?

2. Did the CEC represent enployees in a

bargai ning unit where CSEA served as

excl usive representative?

3. Dd the District

A dom nate or interfere with the
formation or adm ni stration of CEC. or

B. contribute financial or other support
to CEC, or

C. in any way encourage enployees to
support CEC?
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DI SCUSSI ON

Positions of the Parties:

The charging party contends that the CEC is an enpl oyee
organi zation which is created, supported, and dom nated by the
District. This conduct, continues the charging party, tends to
encourage enployees to prefer CEC over the CSEA in violation of
Section 3543.5(d). In addition, the charging party contends
that the District's "creation and mai ntenance" of the CEC
interfereswith the fundanmental principles of enployee free
choice and exclusivity, in violation of Sections 3543.5(a) and
3543.5(b).

The District argues in response that the CEC is not an
enpl oyee organi zation within the neaning of the Act. The
District's position is that an organi zation that does not
actually participate in activities specifically delegated to
the exclusive representative (i.e. traditional collective
bargaining) is not an enployee organization within the neaning
of the Act. The District maintains that CEC did not attenpt to
engage in traditional collective bargaining or grievance
handling in this case. CEC activities involved primarily
information gathering, and did not interfere with CSEA's role
as exclusive representative. Thus, CEC cannot be |abeled an
enpl oyee organi zation, nor can its activities otherw se be

consi dered unl awful under the Act. Even if the CEC is found to
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an be enpl oyee organi zation, continues the District, there can
be no violation since under the EERA an enpl oyer has the right
to consult with "any enpl oyee organi zation" on any nmatter
outside the scope of representation. Finally, the D strict
argues that any prohibition on the right of CEC to exist
violates CEC s nenbers freedom of speech and right to

associ ation under the First Amendnent to the United States
Constitution, as well as the enployer's freedom of speech under
the sanme provision.

Enpl oyee Organi zation Status:

The first question to be addressed is whether CEC is an
enpl oyee organi zation within the neaning of the EERA
Section 3540.1(d) defines enpl oyee organi zation as foll ows:

(d) "Enpl oyee organi zati on" neans any
organi zati on which includes enployees of a
public school enployer and which has as one
of its primary purposes representing those
enpl oyees in their relations with that
public school enployer. "Enpl oyee

organi zation" shall also include any person
such an organi zation authorizes to act on
its behal f.

Taki ng gui dance fromthe private sector, the Board has
interpreted simlar |anguage under the State Enpl oyer-Enpl oyee

Rel ati ons Act (SEERA)20 to nean that a given aggregation of

20section 3513(a) defines enployee organi zation as
fol |l ows:

(a) "Enpl oyee organi zation" neans any
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enpl oyees, to be considered an enpl oyee organi zati on, need not
be formally constituted, have formal nenbership requirenents,
hol d regul ar nmeetings, have constitutions or by-laws, or in any
ot her manner conformto the conmmon definition of an

"organi zation." Rather, the Board placed the central focus on
whet her the group has. as a key purpose, the representation of
enpl oyees on enploynent related matters. Under this test, the
Board has found that even two enpl oyees who act in concert to
present grievances about cuts in overtine and |oss of jobs may
be viewed to have constituted thensel ves an enpl oyee

organi zati on because they have joined together to represent
enpl oyees concerni ng working conditions. Mnsoor v. State of

California. Dept, of Devel opnental Services (1982) PERB

Deci sion No. 228-S; see also CSEA v. Regents of the University

of California (1984) PERB Deci sion No. 449-H pp. 95-96. where

a single enployee, acting in concert with only two ot her
enpl oyees regarding a matter affecting wages, was found by the

Board to be an enpl oyee organization within the nmeaning of the

organi zation whi ch includes enployees of the
state and which has as one of its primary
pur poses representing these enployees in
their relations with the state.
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H gher Enpl oyer - Enpl oyee Education Rel ations Act.?!

Under this precedent, it is concluded that CEC is an
enpl oyee organi zation. The CEC is a far nore fornal
organi zati on than were the enpl oyee organizations in either

Monsoor or U . C Regents with regard to its level of

organi zation and its activities.

Regar di ng enpl oyee organi zati on characteristics. CEC had
regul ar meetings, it kept mnutes of these neetings, and it
el ected representatives from the various conmponents of the
District in a secret ballot election. It also elected officers
by secret ballot to specified terns. Its internal organization
included establishing a list of enployees with tel ephone
nunbers in the various organi zational conponents of the
District. CEC had a formal constitution and set of by-I|aws.

Al though it had no dues structure, it clained as its

21section 3562(g) of the HEERA defines enpl oyee
organi zation as follows:

(g) "Enployee organi zation" nmeans any
organi zation of any kind in which higher
educati on enpl oyees participate and which
exists for the purpose, in whole or in part,
of dealing with higher education enployers
concerni ng grievances, |abor disputes,
wages, hours, and other terns and conditions
of enploynent of enployees. Enployee

organi zation shall also include any person
such an organi zation authorizes to act on
its behalf. An academ c senate, or other
simlar academ c bodies, or divisions

t hereof, shall not be considered enpl oyee
organi zations for the purposes of this
chapter.
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constituency a well defined group of enployees, including those
represented by CSEA on an exclusive basis. Release tine was
granted for CEC representatives to engage in a variety of
activities. The conclusion that CEC was structured in the same
mol d as an enpl oyee organization is inescapable. See NLRB v.
Cabot Carbon Co. (1959) 360 U.S. 203, [44 LRRM2204]; NLRB v,
Thonpson Ramp _Wol dridge (CA 7 1962) 305 F.2d 807, [50 LRRM

2759]; OCak Grove School District (1986) PERB Decision No. 582.

An exam nation of CEC activities leads to the sane
conclusion. To qualify as an enpl oyee organi zati on under the
pl ain | anguage of section 3540.1(d), an organization need not
represent enpl oyees on negotiable matters. It need only
represent enployees in their "relations”™ with the public schoo
enpl oyer. Thus, the CEC may be an enpl oyee organi zati on under
the Act even assuming it never represented enployees in the
bar gai ni ng process or grievances. Let us exam ne the areas

where CEC was active.

District witnesses and CEC President Kirk (and the CEC
Constitution) disclainmed any intention of usurping the role of
excl usive bargaining agent. They steadfastly naintained that,
despite CEC s union-like structure, its sole purpose was to
provide a line of comunication from classified enpl oyees to
the District (and vice versa) and to increase norale. Wile
the record is replete with such disclaimers, the reality of the

situation clearly was otherwise. CEC was not sinply a shell of
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an organi zation designed to inprove norale by sponsoring social
functions and satisfying a conmunications need in the

District. GObviously, to sone extent it did serve these

pur poses. 22 but it did nmuch nore.

Consistent with the representative status conferred upon
the organi zation by Dr. Wichert and the Constitution and By
Laws. CEC. in addition to having the markings of a full-fledged
enpl oyee organi zation, in fact, acted in a representative
capacity for classified enployees in their enploynent relations
with the District. That the CEC took on this role really cane
as no surprise to CSEA. As early as August of 1983, Dave Young
protested the formation of the Council for precisely this
reason. His predictions proved to be accurate.

Dr. Weichert's early nmeno in August 1983. during the
formative stages of the Council, expressly declared that the
CEC was a "representative body" designed to deal wth
"non-col |l ective bargaining issues" which were of concern to
classified enployees. The neno states that the CEC was to

provi de an "avenue of representation"” for classified

22Even this point is subject to question. Kirk testified
the delineation of the respective roles of the two organi zations
was a subject of ongoing debate on canpus. And the record shows
that on sonme occasions there were extrenely heated discussions
bet ween CSEA and CEC representatives about this subject. Thus,
at least in sonme circles, the question of whether the creation
of CEC inproved norale or represented a divisive issue is
debatable. The debate is no doubt fueled by the fact that at
| east one reason cited for |low norale on canpus was the advent
of collective bargaining. See footnote 3, supra.
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enpl oyees. The CEC Constitution simlarly provides that a
primary purpose of the Council is to be a "representative body
toact . .. . in the formation of policies in all matters
affecting the welfare of the college and the classified

enpl oyees. "

Neil Kirk was invited to all Board of Trustees neetings and
given a permanent slot on the agenda under "Oganizationa
Reports.” Kirk used this slot on several occasions as a public
forumto present the views of CEC on a variety of subjects,
rangi ng from CEC annual reports to AOTF recomrendations to
coll ective bargaining. 1In doing so. he purportedly spoke as a
representative of all classified enployees, since the CEC held
itself out as an organization that counted as its constituents
all classified enpl oyees.

In a simlar context, the CEC represented the views of its
constituents on the extra noney question, clearly a matter
which related to a negotiable subject. See Section 3543.2 and

Qak Grove School District, supra. Argunents that the District

sought only to get input from "district organizations" or to
get a "profile of staff viewpoints" on this issue mss the
point. The reasons the District held the neetings are
irrelevant. What is relevant is that CEC. a well organized
organi zation supported by the District and purporting to speak
for all classified enployees, represented these enployees in
giving vital input to the District on a negotiable matter.

Significantly, Dr. Wichert's
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candid adm ssion that he gave equal weight to the CEC and the
CSEA input, elevates CEC to a |evel conparable to the exclusive
representative.

No one could seriously contend that CSEA, by its
participation in the same process, was not "representing" unit
enpl oyees in a negotiable area. I ndeed, one m ght argue that
it was bound by law to do so. See section 3544.9. The
activities of these two enpl oyee organizations in the context
of the extra noney question were strikingly simlar. To
characterize CEC s activity as a "communication" effort and

CSEA's as a "representational" effort sinply elevates form over
23

subst ance.

The details surrounding the neeting on extra noney cannot
be overl ooked because of the preferred status it placed on
CEC. The neeting was announced as a CEC neeting and open to
all enpl oyees, but it was structured in a way that suggested it
was a joint neeting sponsored by District and CEC
representatives. Dr. Wichert and Dorothy Dilling conducted
the meeting, wth CEC nenbers participating fromon stage. It

was against this

231 n fact, the kind of CEC participation in the extra
noney question, as well as in the AOTF and programrevi ew
areas, is not unlike that kind of representational right which
the Board has guaranteed to nonexcl usive representatives in
other settings. See e.g. State of California. Franchise Tax
Board (1982) PERB Decision No. 229-S; Los Angeles Unified
School District (1983) PERB Decision No. 285, and cases cited
therein. 1In viewof these decisions, it cannot credibly be
argued that the activities by the nonexclusive representatives
in these cases anounted only to "communications."
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background. Kirk testified, that a "lively" discussion
occurred. At one point in the neeting he told enpl oyees, in
the presence of Weichert and Dilling. that they should be free
to present their problens to the CEC without fear that their
nanes will be revealed at sone later date. Kirk testified that
he made this suggestion in the Iimted spirit of opening
comuni cations and giving enployees an outlet to discuss

probl ens when the offices of CSEA were closed. One would have
to seriously distort reality in order to conclude that this
signal ed anything other that an open offer of representation on
enpl oynent related matters.

Addi tional CEC representation of classified enployees is
found in its participation in the Adm nistrative O ganization
Task Force. The purpose of the AOTF. in essence, was to use
the commttee systemto evaluate and reorganize, if necessary,
the adm nistrative staff in the District. CEC proposed an
organi zati onal devel opment plan which contained its version of
"col | ege governance" and a college comnmttee structure. This
participation, which involved about two to three neetings per
week for about twelve weeks, clearly establishes that CEC was
deeply involved in the AOTF, thus underscoring its preferred
status. It is indeed quite unusual for an enployer to permt
an organi zation of bargaining unit enpl oyees access to prograns
which traditionally have been closely guarded areas of

manageri al prerogatives.
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Nevert hel ess, although the main purpose of the AOTF was
directed at analyzing the adm nistrative staff, it nust be
recogni zed for purposes of evaluating CEC s level of activity
that changes at the adm nistrative staff |evel unavoi dably
i npacted on working conditions of the support staff, which was
made up of the bargaining unit enployees represented by CSEA
At least two exanples of such an inpact are found in the
record. First, as a result of the task force recommendati on,
the Financial Ald Director and the Director of Student
Activities, both bargaining unit positions, were conbined
wi t hout providing for clerical support. Second, the task force
was involved with inplenentation of secretarial help for a new
Dean of Instruction.

The testinonial dispute between Tucker and Petersen about
whet her the inpact on bargaining unit enployees which flowed
from these changes was negotiated need not be resolved. The
only purpose here is to show the extent of CEC involvenent on
the task force, the vehicle through which changes inpacting on
bargai ning unit enpl oyees were conceived and i npl enent ed.

Yet another area where CEC represented classified enployees
was at admnistrative staff neetings. These neetings involved
wi de-rangi ng di scussi ons about a variety of subjects, some of
whi ch included negotiable itens, i.e. personnel, program
review, sabbatical |eaves, etc. CECwas invited by the
District to attend these neetings, which were held each Monday

afternoon. Kirk was the CEC representative who attended nost
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of these neetings, and he received release tine for doing so.
Al t hough it appears that Kirk's actual participation at these
nmeetings was |limted, he nevertheless attended in an official
capacity as an officer of the CEC. and. since CEC counted anong
its constituents all classified enployees, it nust be concl uded
that he attended as a representative of these enployees. The
fact that his actual participation was limted suggests only a
| esser degree of representation. It does not dimnish his
overal |l status as a representative.

Programreview is the last nmajor area where CEC acted in a
representative capacity. Before addressing the degree of CEC
i nvolvenent in this area, however, it nust be enphasized that
the program review process carried with it the potential for
the heaviest and the nbst serious inpact on the terns and
conditions of enploynent of classified enployees. According to
Dr. Petersen. this potential for significant personnel actions
was clearly understood fromthe outset. In fact, sone of the
recommendati ons sent by the programreview commttee to the
Board of Trustees involved such major itens as reinstatenent

rights, reduction in hours, elimnations of positions, purchase

of new equi pnent, layoffs, hiring, and reduction in force

t hr ough resignation.24

240bvi ously several of these itens are subject to
deci sion and/or effects negotiations. For purposes of
determ ni ng whet her CEC served the programreview process in a
representative capacity, it is unnecessary to determ ne which
itens are negotiable or. in fact, if any of these itens were
negotiated with CSEA
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The record with regard to CEC participation in the program
review process is somewhat fuzzy. Wile it is clear that sone
CEC representatives attended pre-Novenber 1984 neetings,
evi dence about their degree of participation at these early-
meetings, as well as at the later neetings, is sketchy. The
only exception is the final witten reconmendation to the Board
of Trustees, submtted in February 1985, which shows that Cathy
Del | abal ma was a nmenber of the commttee at that tine.

However, the charging party introduced no concrete evidence to
establish her degree of participation. It can only be
presuned, therefore, that as a commttee nenber she
participated to any significant degree. Thus, if one were
required to make a finding regarding CEC participation in the
program revi ew process which occurred from Septenber 1984 to
February 1985. it mght very well be adverse to the charging

party due to lack of evidence.

However, Dr. Petersenforthrightly testified that the
program revi ew process continues in the District, although on a
nmore limted scale, and CEC regularly participates as a nenber
of the Academ c Services Council/Student Services Council, as
well as the Steering Coormttee. Thus, CEC continues to enjoy
full participation in a major District governance organi zation
and, therefore, has the opportunity to provide input which
could conceivably lead to significant changes in

enpl oynent- related matters.

The obvi ous question to be answered at this point is
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whet her these activities constituted representation of

enpl oyees in their relations with the enployer. Section 2(5)
of the NLRA includes in its definition of "labor organization"
any "enpl oyee representative commttee or plan . . . which

exists for the purpose, in whole or in part, of dealing with

enpl oyers concerning grievances, |abor disputes, wages, rates
of pay. hours of enploynent, or conditions of work." (enphasis

added.) The Court pointed out in NLRB v. Cabot Carbon Co.

supra, that nothing in that section indicates the broad term
"dealing with" is to be read as synonynous w th "bargaining
with." Simlarly. 1 know of no persuasive argunment which
conpels the conclusion that the term "representing” in

section 3540.1(d) is synonynous with negotiating or grievance
handling. It nust be assuned that the legislature, in enacting
the EERA, "did not purport to invent anew the |aw of |[abor
relations.” San. lorenzo Edycation Assocjation (1982) Cal.3d
841, 187 Cal.Rptr. 432. Thus, even if CEC never acted to
negotiate with the enployer or to process grievances, it is
nevertheless found to be an enpl oyee organi zati on because it
represented enployees in enploynent-related matters. Qak Grove

School District, supra. PERB Decision No. 582. In this sane

vein, it is noted that the Court in Cabot Carbon Co. rejected

the argunment, offered here by the District, that the entity in
guestion was not a |abor organization because the authority to
make final decisions at all times rested wth the enpl oyer.

To summarize, | find that the CEC was a highly structured

44



enpl oyee organi zati on which openly clainmed as constituents all
classified enployees. On behalf of these enployees, and with
the District's approval and assistance, it acted in an official
representative capacity before the Board of Trustees, as well
as in the areas of programreview AOIF, admnistrative staff
nmeeti ngs, budget of potential extra inconme, and. to a limted
degree, the hiring/screening process. Sone of these activities
i nvol ved negotiable matters; others involved enpl oynent related
matters which were not necessarily within the scope of

bargai ning. See OGak G ove School District, supra. Let us now

turn to sone of the District's defenses.
The District, both at the hearing and in its Brief, relied

heavily on Los_Angeles Unified School District, supra PERB

Decision No. 285, in arguing that CEC is not an enpl oyee
organi zation. The District clainms that the Board, affirmng

the hearing officer's decision in Los Angeles Unified School

District, found that an enployee commttee which forns to

di scuss with and suggest to the enployer a way of inproving
wor k procedures and conditions is not an enpl oyee organization
under the EERA. The District's reliance on this case is

m splaced. Wile it is true that the hearing officer, based on
the limted record in that case, reached the concl usion urged
by the District, it is not true that the Board adopted the

hearing officer's decision. The Board' s opinion in Los Angel es

Uni fied School District reveals that the District did not
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except to the favorable finding that it did not violate
Section 3543.5(d). The District appealed only the concl usion
of the hearing officer regarding Section 3543.5(c) and (b)

. violations. These involved separate issues. The Board has

generally declined to raise sua sponte matters to which

exceptions have not been taken. Nevada City School District

(1981) PERB Decision No. 185. Since the Section 3543.5(d)
violation was not before the Board, the Board did not expressly
address this alleged violation. Thus, the Section 3543.5(d)
violation holding in Los Angeles Unified School District is
nmerely the opinion of a hearing officer. It is a fundanenta
poi nt of PERB practice that hearing officer decisions are not
precedential except to the parties to the particular case.
PERB Regul ati on 32215.

The District's reliance on Healdsburg Union Hi gh School
District (1984) PERB Decision No. 375 is simlarly m splaced.
In that case the Board found nonnegotiable a union proposa
prohibiting the formation of advisory conmittees. The proposa
was obj ectionabl e because it was overbroad, and, as drafted,
could have been interpreted as barring the formation of a
committee which " 'concerns' bargaining unit menbers but which
has no relation to the subjects of bargaining enunerated in
section 3543.2." Even if one concludes fromthis hol ding that
enpl oyer formation of advisory conmttees of bargaining unit
enpl oyees which do not deal with negotiable matters is

perm ssi bl e, Heal dsburg is not dispositive of the issues
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presented here for at least three reasons. First, the CEC
participated in areas which included negotiable itenms. Second.

Heal dsburg presented only the issue of negotiability and did

not address the conpletely different issue of whether, under
the totality of the circunstances as presented by this case,
the enmployer's conduct "tends" to influence enployee choice by

vi ol ation of section 3543.5(d). See Santa Mbnica Conmmunity

Coll ege District, infra. Third. Heal dsburg doesn't resolve the

question of whether the entity was an "enpl oyee organization,"
(even if it was an "Advisory Commttee").

The District next points out that the CEC is simlar to the
Academ ¢ Senate, including a constitution which is patterned
after that of the Academ c Senate. Since the Academ c Senate
is not viewed as an enpl oyee organi zation, neither should CEC,
according to the District. The status of the Academ c Senate
does little to resolve the issues presented by this case. In
the final analysis the section 3543.5(d) allegations nust be
resol ved by evaluating the evidence with respect to the
rel ationship between CEC and the District. The |aw governing
academ c senates has nothing to do with classified enployees.
See section 3540; Government Code section 72292; and California
Adm ni strative Code, Title 5. section 35200 et. seq.

The District argues alternatively that even assumng CEC is
found to be an enpl oyee organi zation, an enployer is free to
deal with any enpl oyee organi zation other than the exclusive

representative on matters outside the scope of representation;
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that is to say that an exclusive representative has exclusive
rights only in the areas of collective bargaining and grievance
handling. According to the District, an enployer is free to
engage in the kind of activities at issue here, provided it
ultimately satisfies its obligation to negotiate wth the
exclusive representative about matters within the scope. The
District stresses that CEC acted as a nere vehicle for
communi cation between the District and the classified
enpl oyees, while all decision-nmaking authority remained in the
hands of the Board of Trustees or appropriate District managers.
To support its argunent, the District points to

Section 3543.2, and clains that provision gives the enployer
the "absolute right" to consult with "any enpl oyee
organi zation" or any matter outside of the scope of the
representation. The relevant part of Section 3543.2 reads as
fol |l ows:

Al matters not specifically enunerated are

reserved to the public school enployer and

may not be a subject of neeting and

negotiating, provided that nothing herein

may be construed to Iimt the right of the

public school enployer to consult with any

enpl oyees or enpl oyee organi zati on on any

matter outside the scope of representation.
Froma public policy point of view, continues the District,
this | anguage represents a "sensible and expl ai nabl e" choice on
the part of the legislature to enact a |aw which does not

restrain the ability of a locally elected body to function

denocratically by receiving points of view fromall concerned
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in matters outside the scope. To do otherw se, says the
District, would be unthinkable and attack the very foundati on
of representative governnent.

It is a basic principle of statutory construction that
statutes are to be read as a whole so that the entire lawis

gi ven nmeaning. San Lorenzo Education Association v. W]lson.

supra. Additionally, the plain nmeaning should be given to

statutory |l anguage. University of California (Student Body

Presidents' Council) (1982) PERB Decision No. 253-H p. 10.

Application of these principles here leads to the follow ng
conclusions. Wile it is true that Section 3543.2 provides
that the enployer may consult with any enpl oyees or enployee
organi zati ons about matters outside of scope, reading the
statute as a whole reveals that there are limtations on this
provi sion. Section 3543.1(a) provides that enpl oyee

organi zations have the right to represent their nenbers in
their enploynent relations with public school enployers, except
that once an exclusive representative is certified or

recogni zed "only that enployee organization may represent that
unit in their enploynent relations with the public schoo
enployer.” This limtation on rival unions plainly is not
limted to negotiable itens. The clear statutory |anguage bars
rival unions, where an exclusive representative exists, from
representing unit enployees in the nuch broader arena of

"enpl oynent relations."” Adoption of the District construction

of Section 3543.2 would ignore this plain | anguage, and. in
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doi ng so. render the language in Section 3543.1(a) meaningless.
More significantly, the District's interpretation would

underm ne the principle of exclusive representation upon which

the entire labor policy underlying EERA. SEERA and HEERA (and.

for that matter, the NLRA) is based. |In Hanford Joint_ Union

Hi gh School District (1978) PERB Decision No. 58. a mnority

union filed a refusal to bargain charge against the D strict
for unilaterally inplementing a school calendar. Between the
i mpl enentation date and the tine the charge was filed, an

excl usive representative was recognized by the District. The
Board held that whatever "representational rights" the riva
union may have had prior to the establishnment of the exclusive
representative, it was ousted of those rights which obtained
solely to the exclusive representative.

Such a conclusion is consistent wwth the principle of
exclusive representation set forth in section 3540 of the
EERA whi ch states the legislative purpose to be "to pronote
the inprovenent of personnel managenent and enpl oyer -

enpl oyee relations in the State of California by providing
a uniform basis for recognizing the right of public schoo

enpl oyees to" . . . select _one enpl oyee organi zation as
t he exclusive representative of the enployees in an
appropriate unit." (Enphasis added.)

To hold that the Federation in this instance could
pursue a representation-oriented charge after the
establi shment of the Association as the exclusive
representative would tend to undermine the right of the
enpl oyees to negotiate collectively through a
representative of their own choice. Furthernore, the need
for stability in enpl oyee organi zati ons precludes
encouraging the rivalry anong various enpl oyee
organi zations that woul d be the inevitable consequence of a
requi rement that the enployer deal with an organization
other than the exclusive representative. As the United
States Suprene Court has said, the obligation of dealing
with the exclusive representative "exacts the negative duty
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to treat with no other." Hanford Joint Union H gh Schoo
District, supra, p. 7; see also_Munt D ablo Unified Schoo

District (1977) PERB Decision No. 44.
Adoption of the District interpretation of the rel evant
statutory | anguage would |ead inescapably to the pitfalls cited
by the Board in Hanford. The stability which flows from
exclusivity would be undermned. In this case, CEC would at
| east share the role of classified enployee representative with
CSEA in such vital enploynent-related areas as, for exanple,
the program review and the Adm nistrative O ganization Task
Force, thus fostering rivalry anong enpl oyee organizations.25
Statutes should be interpreted so as to effectuate the

purposes of the Act as a whole. Regents of the University of

California, supra. PERB Decision No. 253-H p. 11.

Section 3540 clearly states the purpose of EERA

It is the purpose of this chapter to pronote the

i nprovenent of personnel nmanagenent and

enpl oyer-enpl oyee relations within the public schoo
systens in the State of California by providing a
uni form basis for recognizing the right of public
school enployees to join organi zations of their own

250n a practical level, one need not strain to envision
situations where the District's interpretation of the |aw,
carried to its logical conclusion, would create utter havoc in
local labor relations. For exanple, is the District free under
its interpretation of section 3543.2 to "consult” with a
m nority union about the decision to lay off enployees, a
non- negoti abl e subject, while actually negotiating with the
excl usive representative about the effects of such decision, a
negoti abl e area.

The Board has held repeatedly that the decision to lay off
enpl oyees is not negotiable but the effects of such a decision
are. See e.g. Newman-Crows Landing Unified School District
(1982) PERB Deci sion No. 223.
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choice, to be represented by such organizations in
their professional and enploynment relationships with
public school enployers, to select one enployee
organi zation as the exclusive representative of the
enpl oyees in an appropriate unit, and to afford
certificated enployees a voice in the formulation of
educati onal policy.
Adoption of the District's construction of sections 3543. 2.
3543.1(a) and 3540.1(d) would underm ne the principle of
exclusivity and run afoul of the clear purpose of the Act. For
these reasons, the District's argunments referred to above are
rej ected.

This conclusion is not inconsistent with the general notion
advanced by the District that, under sonme circunstances, an
enployer is free to comunicate directly with individua
enpl oyees or groups of enployees on enploynent-related nmatters
wi t hout running afoul of its obligations under the Act. See

e.g. NLRB v. Scott and Fetzer Co. (CA 6 1982) 691 F2d 288.

[111 LRRM 2673] and cases cited therein. Such circunstances,
however, are not present here. The organization of CEC, its
on-goi ng involvenent in enploynent-related matters, and the
assi stance provided by the District (more fully discussed
below) all point to the conclusion that the District acted
unlawfully in its overall relationship to the CEC

The 3543.5(d) Violation:

Section 3543.5(d) provides that it shall be an unfair
practice to
(d) Domnate or interfere with the

formati on or adm nistration of any enployee
organi zation, or contribute financial or
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ot her support to it. or in any way encourage
enpl oyees to join any organi zation in
preference to another.
The threshold test for determ ning whether an enpl oyer has

violated section 3543.5(d) is found in Santa Monica Comunity

College District (1979) PERB Decision No. 103.

This section inposes on enployers an unqualified

requi rement of strict neutrality. There is no
indication in the statutory |anguage that the
Legislature neant to prohibit only those acts which
were intended to inpact on the enpl oyees' free

choice. The sinple threshold test of section 3543.5(d)
is whether the enployer's conduct tends to influence
that choice or provide stinulus in one direction or

the other. 1d., p. 22 (Enphasis inoriginal)

In addition, due to the limted PERB case law in the
dom nati on/ support areas, guidance nust be taken fromthe
decisions of the NLRB and the Federal courts when resolving
section 3543.5(d) allegations.26

As the District points out in its brief, the |line between
enpl oyer dom nation or interference, which the Act prohibits,

and nmere cooperation, which the Act permts, is often fuzzy.

There is no per se rule which can be used to resolve

26section 3543.5(d) is patterned after section 8(a)(2) of
the NLRA, which nmakes it unlawful for an enployer to "dom nate
or interfere with the formation or adm nistration of any |abor
organi zation or contribute financial or other support to it.
The construction of simlar or identical provisions of the
NLRA, as anended. 23 U.S.C. 151 et seq., nmay be used to guide
interpretation of the EERA. See. e.g., San D ego_Teachers
Assn. v. Superior Court (1979) 12 Cal.3d 1, 12-13, Eire
Fighters Unionv. Gty of Vallejo (1974) 12 Cal.3d 608. 616.
Conpare section 3543.5(d) of the Act wth section 8(a) (2) of
t he NLRA.
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al l egations of unlawful dom nation or assistance. No single
act determ nes whether an enployer has dom nated, supported or
otherwise interfered with an enpl oyee organization. In the
private sector the NLRB and the reviewing courts have |ooked to
a totality of the circunstances in each particular case to

deci de section 8(a) (2) allegations. See O assic Industries.

Inc. V. NLRB (CA 1 1981) 667 F.2d 205; [109 LRRM 2057]. Al so,

see generally Mprris. Devel opi ng Labor Law, Vol. 1.

pp. 267-305. Taking this approach in the present case, one can
readily identify several factors identical to those found in
deci sions under the NLRA where the NLRB or the review ng court
found unl awful enployer conduct.

As a general rule, the District's pervasive involvenent in
the formation and adm nistration of CEC suggests unl awf ul
conduct. It has been held repeatedly that enployer
participation in formng an enpl oyee organization for its
enpl oyees is evidence of unlawful conduct under section 8(a)
(2). Ace Manufacturing Co. (1978) 235 NLRB 1023. [98 LRRM
1462]; S WNMbtor Lines (1978) 236 NLRB 938, [98 LRRM 1488];

Alta Bates Hospital (1976) 226 NLRB 485, [93 LRRM 1288];

Ant el ope Val | ey Comuni ty College District (1979) PERB

Deci si on No. 97.
It is clear that Dr. Wichert had the idea to form CEC,
based on earlier studies that showed |ow norale and |ack of

communi cation in the classified enpl oyee ranks. He took the
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first steps of presenting the idea to the Board of Trustees,
and then to the entire classified staff at an orientation
nmeeting. There is no evidence that any rank and file enpl oyees
contributed in any significant way to this decision.

The presence of enployer supervisory personnel at union
organi zational neetings is also a significant factor which
cannot be ignored in determining the role of the enployer in

the formation of an enpl oyee organi zation. See M W Education

Corp. (1976) 223 NLRB 495. [92 LRRM 1274]. In addition to

Dr. Weichert. other managenent officials attended the early CEC
neeti ngs where fundanental organizational issues (i.e.
constitution and by-laws, officers, etc) were discussed.

Al t hough, Dr. Wichert's participation at CEC neetings

di m ni shed as tinme when on. this does not erase his deep

i nvol venent at the crucial formative stages, nor does it
elimnate the ongoing involvenent (to be nore fully discussed
below) in the Council of other managerial enployees. This kind
of participation |eaves the obvious inpression that high
ranki ng nmanagenent enpl oyees favored CEC and its activities on
canpus. The District's role here was not unlike the enployer's
role in formng a "Teachers Forumf which the Board found

unlawful in Gak Grove School District, supra.

After the CEC was forned. District representatives
conducted a secret ballot election, after holding neetings wth
enpl oyees to announce its (the District's) detailed plans for

i npl ementation. Holding neetings with heavy managenent
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participation and conducting el ections (where nanageri al
enpl oyees voted) by use of enployer tine and resources has been
viewed by the NLRB as evidence of unlawful conduct. St.

Vincent's Hospital (1979) 244 NLRB 84. [102 LRRM 1196]; NLRB v.

Thonpson Ramo Wbol dri dge. supra. 305 F.2d 807.

The CEC. which purported to represent all classified
enpl oyees, had as nenbers of its governing board severa
managenent enployees. During the first year Dell abal ma. Bail ey
and Connors were CEC representatives from the nmanagenent
staff. During the second year Dellabal ma and Reynol ds
represented the managenent staff on the CEC. G ven the size of
the Council (only seven nenbers), it nust be inferred that
t hese enpl oyees participated in CEC neetings and played at
| east sonme role in CEC deliberations on all matters, including
those areas of representational activity described above.

Especially noteworthy in this regard is the participation
of Dell abal ma. the personnel officer. Wile she was on the
Council, it nust be presuned that Dell abal ma played a central
role in the formation of District personnel policies which
covered enploynent-related matters. At |east one clear nessage
delivered to bargaining unit enployees fromthis quite open
arrangenent is that CEC. because one of its officers had a
direct pipeline to District policy makers, could produce
qui cker results. This is the kind of arrangenent which "tends"
to influence enployees in their preference for one organi zation

or another, in violation of section 3543.5(d), regardless of
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the District's intention, or whether CEC ever benefited as a

result of Dellabal m's connections. Oak Grove School District.

supra, p. 18-19; Santa Mnica CCD, supra, p. 22. Furthernore,

the participation by a managerial enployee as an agent or
officer in an enployee organization presents such an obvi ous
i npedi rent to uni on i ndependence, it has been viewed as

evi dence of unlawful conduct by the NLRB. Vincent's Hospital.

supra; Alta Bates Hospital, supra.

The District's conduct also runs afoul of that provision in
Section 3543.5(d) which makes it unlawful for an enployer to
"contribute financial or other support"” to an enpl oyee
organi zation. Mst inportant in this area is the financia
grant, at Dr. Weichert's suggestion, to operate. A revolving
account still exists for CEC benefit. It appears that the
nmoney was used primarily to finance social and recreationa
activities, and the account was always replenished by CEC with
profits fromthese events. However, the limted nature of this
grant does not detract fromthe fact that CEC was financially
assisted by the District. Plainly, this is inpermssible

activity under Section 3543.5(d). NLRB v. Thonpson Ranp

Wool dri dge. supra; Azuza Unified School District (1977) PERB

Dec. No. 38.

There are several additional areas where the District
provi ded "other support" to CEC. Each has been viewed as

unl awf ul assistance by either the NLRB or the federal courts.
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First is the authorization of release tinme. Section 3543.1(Db)
provi des that a reasonable anount of release tine be given only
to a reasonabl e nunber of representatives of the exclusive
representative and only for negotiations and grievance
processing. Indeed, this is a negotiable matter under the

EERA. Anahei m Uni on_Hi gh School District (1981) PERB

Deci sion No. 177. Yet CEC representatives, especially Kirk,
were granted significant blocks of tine to participate in
social events, as well as in activities which I have found to
be representational in nature. CEC representatives always
cleared the use of such time with their supervisors, and it
appears that granting it did not disrupt the work flow.
Neverthel ess, this evidence does not dimnish the fact that the
District supported CEC participation in these areas by a grant
of release tine. The Board |ooks with disfavor upon granting

release time for such activities. See e.g. (ak G ave Schoo

District, supra.

As nentioned earlier. CEC elections were conducted by
District representatives using District tine and resources.
CEC al nost always used District stationery and copying
facilities, and the District occasionally distributed CEC
questionnaires to enpl oyees. Such conduct has been found to
exceed the bounds of perm ssible cooperation and constitute

unl awf ul assistance in violation of Section 8(a)(2) of the
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Nati onal Labor Rel ations Act.27 Kai ser Foundation Hospitals

(1976) 223 NLRB 322. [91 LRRM 1523]; see also Jovis Unified

School District (1984) PERB Decision No. 389. where PERB found

such aid. provided in the face of a pending question concerning
representation, inproper. Providing roons for enployee
organi zation neetings, as the District did for CEC, has also

been viewed as inperm ssible assistance. St.  Vincent's

Hospital, supra. Wile any of these forns of assistance,

standing al one, may not rise to the |level of unlawful conduct,
when considered in their totality they present a pattern of
enpl oyer assistance which cannot realistically be described as
mere cooperation. See NLRB v. Thonpson Rano Whol dridge. supra.
O her District conduct simlarly runs afoul of the
prohi bi ti on agai nst engaging in conduct which "tends" to
i nfl uence enpl oyee choice. CEC was given a preferred spot on
the Board of Trustees agenda, while the District refused a
simlar spot to CSEA. CEC representatives were given high
visibility roles in programreview, the Academ c Services

Council, the Student Services Council. AOTF. adm nistrative

27The District's argunent that CEC is entitled to use the
canpus mail under section 3543.1(b) msconstrues the statute.
Wi | e enpl oyee organi zations may be entitled to use the nai
system this provision of the Act does not contenplate the
enployer actually conducting a mailing for an enpl oyee
organi zation by providing, anong other things, secretarial help
or stationery. See Richnond Unified School District (1979)
PERB Deci si on No. 99.
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staff neetings, the extra noney question, and hiring/screening
commttees. Release tine was provided to CEC representatives
to engage in all of these activities. By contrast, CSEA's role
was limted to some involvenment in the initial stages of
program review and in the extra noney question; and. CSEA had a
| ess desirable slot on the agenda at Board of Trustees
neetings. All of these areas have been nore fully discussed
above, and the role of CEC need not be repeated here. Suffice
it to say that the District's conduct in creating, supporting,
and permtting CEC to becone deeply involved in these areas

pl aced that enployee organization in a favored position. The
conmpetition between CEC and CSEA was therefore very real. See

Sacramento City Unified School District (1982) PERB

Deci sion No. 214; QGak G ove School District, supra. It is the

kind of conduct which "tends" to influence enployee choice,

under the teachings of Santa Mnica Community College District,

even if the Council was not seeking to represent enployees on

an excl usive basis.

| recognize the fact that the District's actions in
creating the CEC were undertaken with the best of intentions.
The District was not in ny view notivated by any desire to
underm ne the exclusive representative. Its actions were
prem sed on the belief that creation of the CEC would inprove
comuni cation and noral e anong classified enployees in the
District. The ultinate goal was to create a nore efficient

operation. Nevertheless, it cannot be ignored that
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Section 3543.5(d) wunqualifiedly forbids unlawful support
interference and the kinds of actions taken by the District
which otherwi se tend to influence employee choice, be they

benevol ent or mal evol ent. See Qak Grove School District.

supra; Santa Monica Community College District, supra; Al ta

Bates Hospital, supra28.

CONCLUSI ON

Based on the foregoing, it is concluded that the District
violated Section 3543.5(d). By its conduct the District has
concurrently violated Section 3543.5(a) and (b). See QOak Grove

School District, supra.

REMEDY
Section 3541.5(c) provides that:

The board shall have the power to issue a
decision and order directing an offending
party to cease and desist from the unfair
practice and to take such affirmative

action, including but not limted to the
reinstatement of employees with or without
back pay, as will effectuate the policies of

this chapter.

28compare NLRB v. Northeastern University (CA 1 1979) 601
F.2d 1208, [101 LRRM 2767], and Hertza and Knowles v. NLRB (CA
9 1974) 503 F.2d 625. [87 LRRM 2350], Cert, denied 433 U.S.
875, [90 LRRM 2554], where, despite the presence of simlar
i ndices of unlawful conduct found in this case, the First and
Ninth Circuits respectively refused to enforce NLRB orders
finding dom nation. It should be noted, however, that both of
these cases may be distinguished fromthis case, since the idea
to form the organization in both came from empl oyees, thus
evidencing a degree of free choice which was not present here.
See also NLRB v. Homemaker Shops. Inc. (CA 6 1984) 724 F.2d
535, [1157LRRM 23ZI7, where the Sixth Circuit refused to
enforce an NLRB finding that a Board-certified organization was
dom nated because, unlike the instant case, the record did not

support the conclusion that employee free choice had been
under m ned.
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CSEA argues that the CEC is a dom nated enpl oyee organi zation.
Therefore, followng private sector precedent, CSEA seeks the
renmedy of disestablishment. The District, of course, opposes
such a renedy. It has taken the position throughout that CEC
is not an enpl oyee organi zation; even if CEC is found to be an
enpl oyee organi zation, the District argues, there has been no
unl awful conduct in its dealings with CEC

Since the District's argunents have been rejected, it nust
now be determned if the conpl ai ned-of conduct constitutes only
unl awf ul support or rises to the level of dom nation. A narrow
and often obscure line often divides these two categories. The
distinction is crucial, for if it is determned that the
District domnated CEC, disestablishnment is appropriate; if the
District nerely interfered with or supported CEC, a cease and
desist order is appropriate. See Carpenter Steel Conpany
(1948) 76 NLRB 670. [21 LRRM 1232]. NLRB v. Dennison
Manufacturing Co. (CA 1 1969) 419 F.2d 1080, [72 LRRM 2972].

The facts of this case do not fit neatly into any case | am
aware of. However, this is not atypical when
dom nati on/ support issues are raised. Each case nust be
evaluated on its facts to determne the |level of enployer
control or assistance and ultimately the inpact of the unlaw ul
conduct on enployee free choice. See Hertza and Knowl es v.

NLRB, supra. Under this standard, a reviewof the totality of

the circunstances presented here leads to a finding of

dom nati on.
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It is undisputed that the initial formation of CEC did not
represent the exercise of enployee free choice. Plainly, it
was Dr. Weichert's idea fromthe begi nning, and he participated
heavily during the enployee orientation neetings where CEC was
born. He had a simlar level of participation at two early CEC
meetings. It was Dr. Weichert's Septenber 12, 1983. neno to
enpl oyees which effectively set the quite detailed structure
for CEC. It seens clear that, but for Dr. Weichert's efforts,
CEC woul d never have cone into existence.

In reaching the conclusion that CEC was a dom nat ed
organi zation, it cannot be overlooked that managenent
representatives sat on the Council, and obviously participated
in all neetings, including executive sessions. Specifically,
they were privy to all Council discussions, activities, and,
inmportantly, even the so-called "confidential" conmunications
from bargai ning unit enpl oyees who, according to Kirk, may have
gone to CEC after becom ng di senchanted with CSEA. By virtue
of the superior positions of these managenent representatives
in the District hierarchy, one would have to distort reality to
conclude that this arrangenent presented anything but a serious
threat to enpl oyee organi zati on i ndependence.

The CEC constitution represents yet another area which
points to enployer control. A unique docunent, the
Constitution intertwines the District and CEC so tightly that

any renedy short of disestablishnment seens incapable of
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breaking the ties. That docunent expressly establishes CEC as
a representative organization, and it has been found that CEC
acted out this representational nandate with quite considerable
District help. It provides a formal procedure for CEC
presentation of reconmendations to the District and for

District responses, a procedure not unlike the give and take
found in the bargai ning process itself.

The Constitution further provides for CEC participation in
the kinds of governance organi zations descri bed above, and the
Col l ege President may be invited to CEC neetings as a
"consultant or advisor." Perhaps the strongest indicator of
actual control lies in the constitutional provision which gives
the District the right to reject the Constitution itself, or
any anmendnments thereto. Under such an arrangenent the District
is free to nold the organization in accordance with its desires
or. arguably, to disband it conpletely. 1In the end, it is the
District, not enployees, who have the final say regarding
constitutional matters.

It should be noted that the Constitution disclains any
intent to represent enployees in grievances or negotiations,
and the record is clear that CEC has not done so. However, a
close reading of the Constitution reveals that it does not
disclaimany intent to engage in the kinds of representational
activities in "enploynment-related" matters which have been

f ound above to be unl awful .

64



The assistance in conducting elections, and in providing
phot ocopyi ng, stationery, mail service, release tine, neeting
roons and even noney points to dom nation, as well. |Indeed,
one gets the definite inpression that, but for this
consi derabl e anmount of support at al nost every |evel of
operation, CEC could not generate internally the necessary
machi nery to operate.

When exam ned closely, it beconmes clear that CEC s role in
the vari ous governance organi zations, and its participation at
the Board of Trustees neetings was nore the result of District
encouragenent and invitation than of CEC s i ndependent
efforts. It was the District which repeatedly invited CEC to.
for exanple, programreview or adm nistrative staff neetings.
The record is replete with such overtures. The |evel of
participation by CEC in at |east sone of these areas seened
largely to be that of an observer. This can be said about the
adm nistrative staff neetings, the early programreview
nmeetings, and the extra-noney neetings in the Forum Theater,
whi ch was actually conducted by Dr. Wichert and
Dorothy Dilling. | ndeed, CEC representatives even rejected,
for lack of time, the opportunity to sit on a seemngly
important financial managenent conmittee. This is not to
mnimze the fact that CEC played an effective role in sone of
the activities described above. Neverthel ess, one gets the

i mpression fromthe overall record that it was the District.
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not CEC. which in large part orchestrated CEC s
representational activities.

Finally, it appears that disestablishnent under the facts
presented here will not pose an overly disruptive threat either
to the classified enployees or the District. CECis a fairly

young organi zation, with a history of representation dating

back only a fewyears. It has no formal nenbership, nor does
it have a dues structure. It is limted to only seven nenbers
who actually sit on the Council. Dismantling such an

organi zati on does not present the kind of difficulties inherent
in disestablishing an organi zati on which m ght have stronger
historical ties to the enployees or the District.

The District, inits brief, argues that disestablishing CEC
is tantanmount to a declaration that "all organizations of
enpl oyees existing on a college canmpus which have any di al ogue
what soever with college admnistration is prohibited." The
District's projected inpact of such a finding is grossly
exaggerated, in ny view Enployees are certainly free to
establish, on their own initiative, an organization which
serves a social or recreational purpose, or. for that matter,
serves as a conmuni cations vehicle or even an enpl oyee
organi zation. The District remains free to comunicate with
and gather information from enpl oyees directly or through the
excl usive representative. However, the District is not free to

create an enpl oyee organi zation out of whole cloth and support
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and control it to the |evel described herein. Cak Grove Schoo

District, supra, p. 18. And, this is true whether or not
enpl oyees as a group conpl ain about the dom nation. Lawson Co.
V. NLRB (CA 6 1985) F.2d. [118 LRRM 2505].

Finally, the District asserts that any restriction on the
right of CEC to exist will violate CEC nenbers' freedom of
speech and right to association. It asserts additionally that
any prohibition on the right of CEC to comunicate its views
will infringe on the District's freedom of speech, i.e. "the
right to hear."

The argunents advanced by the District have |ong been
rejected by the U S. Suprene Court.

Respondents argue that to hold these

enpl oyee conmttees to be | abor

organi zati ons woul d prevent enployers and
enpl oyees from di scussing matters of nutual
i nterest concerning the enpl oynent

rel ationship, and would thus abridge freedom
of speech in violation of the First
Amendnent of the Constitution. But the
Board's order does not inpose any such bar;
it nerely precludes the enployers from
domnating, interfering with or supporting
such enpl oyee conmttees which Congress has
defined to be labor organizations. NLRB v.
Cabot Carbon Co. 360 U.S. 2-3.

The recent Suprene Court cases cited by the District do not
conpel a different result. \While these cases covered freedom
of speech and association, they did not present unlawf ul

dom nation/interference issues such as those presented here.

As the Court pointed out in Cabot Carbon Co.. a

di sestabl i shnent order would not interfere with any
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Constitutional right. Enployees remain free to formand join
organi zati ons such as CEC. Such organi zations are free in
appropriate ways, to present their views to the District and

the District is free to listen. See e.g. San Ranon Vall ey

Uni fied School District (1982) PERB Decision No. 230.

It also is appropriate that the District be required to
post a notice incorporating the terns of the order. The notice
shoul d be subscribed by an authorized agent of the Redwoods
Community College District indicating that it will conply with
the terns thereof. The notice shall not be reduced in size.
Posting such a notice will provide enployees with notice that
the District has acted in an unlawful manner and is being
required to cease and desist fromthis activity and otherw se
to conply with the proposed order. It effectuates the purposes
of the EERA that enployees be informed of the resolution of the
controversy and will announce the District's readiness to

conply with the ordered renmedy. See Placerville Union School

District (1978) PERB Deci sion No. 69; Pandol and Sons v.
Agricul tural Labor Relations Bd. (1979) 98 Cal . App.3d 589. 587;
NLRB v. Express Publishing Co. (1941) 312 U.S. 426 [8 LRRM 415] .

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in the case, and pursuant to section

3541.5(c), it is hereby ordered that the Redwoods Comunity

68



College District and its representatives shall:
1. CEASE AND DESI ST FROM

(a) Dominating or interfering with the formation or
adm nistration of any enployee organi zation, or contributing
financial or other support to any enpl oyee organization, or
engagi ng in any conduct which tends to encourage enployees to
join any enpl oyee organi zation in preference to another.

(b) Interfering with the exercise of enployee rights
to form join and participate in the activities of enployee
organi zations of their own choosing for the purpose of
representation on all matters of enployer-enpl oyee rel ations.

(c) Interfering with the right of the California
School Enpl oyees Association and its Beatrice Chapter No. 509
to represent bargaining unit enployees in their enploynent
relations with the Redwoods Comunity College District.

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PCLI G ES OF THE ACT:

(a) Conpletely disestablish the O assified Enpl oyees
Council as the representative of enployees in the bargaining
unit represented on an exclusive basis by the California Schoo
Enpl oyees Association, and its Beatrice Chapter No. 509, on all
enpl oynent related matters.

(b) Wthin ten (10) workdays of service of a fina

decision in this matter, post at all school sites and all other
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work | ocations where notices to enployees are customarily

pl aced, copies of the notice attached hereto as an appendi x.
The notice nust be signed by an authorized agent of the
District indicating that the District will conply with the
terms of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the notice is not reduced in
size, altered, defaced or covered by any other material.

(c) Upon issuance of a final decision, make witten
notification of the actions taken to conmply with the Order to
the San Francisco Regional Director of the Public Enploynent
Rel ati ons Board in accordance with her instructions.

Pursuant to California Adm nistrative Code, title 8.
part 111. section 32305, this Proposed Decision and Order shal
beconme final on July 31. 1986, unless a party files a tinely
statenent of exceptions. |In accordance with PERB Regul ati ons,
the statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record, if any, relied upon
for such exceptions. See California Adm nistrative Code
title 8 part 111, section 32300. Such statenent of exceptions
and supporting brief nust be actually received by the Public
Enpl oynent Rel ations Board at its headquarters office in
Sacranmento before the close of business (5:00 p.m) on

July 31. 1986. or sent by telegraph or certified or Express
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United States mail, postmarked not later than the |ast day for
filing in order to be tinely filed. See California

Adm ni strative Code, title 8, part IIl, section 32135. Any
statement of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this
proceeding. Proof of service shall be filed with the Board
itself. See California Admnistrative Code, title 8, part III,
sections 32300 and 32305.

Dated: July 11, 1986

Fred D Oazio
Adm ni strative Law Judge
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