STATE OF CALIFCORNIA
DECISION OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD

PATRICIA L. CLEGG,
Charging Party, Case No. SF-CO0-314

v. PERB Decision No. 653

NATIONAL EDUCATICN ASSOCIATION, December 30, 1987

Respondent.
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Appearances: Patricia L. Clegg, on her own behalf; Diane Ross,
Attorney, for California Teachers Association/National Education
Association.

Before Hesse, Chairperson; Porter and Craib, Members.
DECISION

HESSE, Chairperson: Charging party appeals the dismissal
of her unfair practice charge against the National Education
Association (NEA) alleging that NEA is liable for alleged
deficiencies in the collection procedures and amount of agency
fees collected by the Cambrian District Teachers Association, a
local chapter of California Teachers Association/NEA, in
violation of the Educational Employment Relations Act (EERA),

Government Code section 3543.6(]3);l

lpERA is codified at Government Code section 3540 et
seqg. Unless otherwise indicated, all statutory references
herein are to the CGovernment Code.

Section 3543.6(b) provides:

It shall be unlawful for an employee
organization to:



We concur with the regional attorney's analysis in the
‘attached letter dismissing the charge for failure to state a
prima facie case since NEA is not the exclusive representative
of charging party's bargaining unit.

ORDER

The Public Employment Relations Board hereby ORDERS that

the charges in Case No. SF-C0-314 are hereby DISMISSED without

leave to amend.

Members Porter and Craib joined in this Decision.

@ @ ® ® & ® ® @ ° ® ® e ° e ° ® ® ® & ® e ® @

(b) Impose or threaten to impose reprisals
on employees, to discriminate or threaten to
discriminate against employees, or otherwise
to interfere with, restrain, or coerce
employees because of their exercise of
rights guaranteed by this chapter.



PUBLIC EMPMLOYMENT RELA.L 4S8 BOARD
San Francisco Regional Office

177 Post Street, Suite 800
©an Francisco, Califormia 94108

{415} 5587-1350

Macrch 13, 1987

Patricia L. Clegg

Re: REFUSAL TO ISSUE COMPLAINT BND DISMISSAL CF UNFALIR PRACTICE CHARGE
Patricia L. Clegg v. Natiaml Education Associdtion, Charge No. SF-CO-314

Dear Parties:

Pursuant to Puhlic Exploymenit Relations Board (PERB) Regulation secticm 32730,
a complaint will not be issued in the above-referenced case and the perding
charge is heraby dismissed because it fails to allege facts sufficient to
state a gnma facie violation of the Educaticnal Employmesntt Relatians Act
(EEFA)).* The reasoning which urderlies this decision follows.

On February 25, 1987 Patricia L. Clegg filed an unfair practlce charge against
the Califarnia Teachers Associaticn (CTA) alleging viclation of EERA.

section 3543.6(b). More specifically, charging party alleged that the CTA is
jointly liable for alleged defects in the demand-amd-return schems provided by
the Cambrian District Teachers Association (Association), the local chapter.
These alleged defects are described as follows.

1. A pxxtion of Ms. Clegg's monthly pey has been seized wnlawfully f£rom her
by the District. &he is an cbjecting agency fee payor ard therefore she
should have to pay no more than a certain percentage of membership dues,
A certain partion of dues, by CTA's admission, is chargeable to political
ard ideological ectivities and therefore cbjecticmehle to Ms. Clegg. Yet
the District deducts 100 percent of the membership dues from Ms. Clegg's
paycheck. Despite her objection, the District continues to facilitate
the full deduction of CTA dues from her monthly maycheck. The District
is forcing her to extend an "involuntary lcan™ to CTA.

2. The method by which CTA determines thet a certain portion of the monthly
membership dues is attributable to political ard ideclogical expenses is
objectionable. The audit, while claiming to have been wdertaken in
accordarxe with generally accepted accounting starndards, does not
irdicate that it complied with the Hudson decision. The itemizatiom
cantained in the audit lacks the specificity required by Hulson.
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3. CTA has failed to provide a reasonably prompt opportunity for Ms. Clegg
tod'xalla:getheamcfthededxmim. CTA did not initiate a
procedure in a prarpt mamer. Over nine months transpired between the
effectivedateofﬁ@smanithearbitratimhearingoammceiin
Jaruary 1987. The American Arbitration Association (AAA) is not an
impertial decision-saker. It was selected by CTA wnilaterally. Agency
fee objectors were not part of the selection process. The AAMA hearing
doesrotpresentareascnahlacgp:rbmitytoobjecttothaaqencyfee
amamt. The hearing wes coducted at the headquarters of the statewide
mmmm&um,mmmgmapeﬁdofsix
days, and was set at a time and date thmt could not be changed by any of
the objectors. Charging party has no reliable way to verify whether the
arbitrator selected by AAA is competent and impartial. CTA udlaterally
selected the arbitratce from a list created by AAA.

4, Cmdidmtprcvidsescrmforammtsreasmahlyindisputeduring the
pericd that the deduetion was being challenged. The escrow accoumt, if
it exists, is salely controlled by CTA and therefare not in compliance
with Hidson. Charging party's requests for information about the escrow
account have care to nought. He has not been told the names, locationm or
identity of those respamsible for the account. \

On March 2, 1987 the regional attorney wrote a letter to charging party
explaining that the allegatians in the original unfair practice charge
insufficient to suppart a prima facie violation of EERA sections 3543 6(b) ad
3544.9. The letter, attached and incorporated by reference, warnsd that
unless the allegations were withdrawn or amended, they would be dismissed on
March 13, 1987. On March 13, 1987 the regiaml attormey spoke with charging
party concerning the warning letter. She conceded that she had received the
letter ard resclved not to withdraw or amerd the charge. Accordingly, for the
reasons set forth in the werning letter referred to above, as well as this
ietter, the allegations are hereby dismissed. No complaint will issue thereon.

Pursuant to Public Employment Relations Board requlation section 32635
(Califarnia Administrative Cade, title 8, part III), you may appeal the
refusal to issue a camplaint (dismissal) to the Board itself.

Right to Appeal

You may cbtain a review of this dismissal of the charge by filing an appeal to
the Board itself within twenty (20) calendar days after service of this Notice
(section 32635(a)). To be timely filed, the origimal and five (5) copies of
such appeal must be actually received by the Board itself before the close of
business (5:00 p.m.) or sent by telegraph or certified or Express United
States mail postmarked not later than the last date set for filing. Code of
Civil Procedure section 1013 shall apply. The Board's address is:
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Public Employment Relaticns Board
1031 18th Street
Sacramentn, CA 95814

Ifyazfileatimlyapgaalofthereﬁxsaltoissuaacmplaint,awcthez
party may file with the Board an origimal and five (5) copies of a statemest
in opposition within twenty (20) calendar days follawing the date of service
of the appeal (section 32635(hb)). ,

Service

All documents autharized to be filed herein must also be "served” upn all
parties to the proceeding, and a "proof of service” must accompany each copy
of a document served upmn a party or filed with the Board itself (see

section 32140 for the required contents and a sarple form). The docmment will
be considered properly "served" when personally delivered ar deposited in the
first-class mail postage paid amd properly addressad.

Extension of Time

A request for an extensicn of time in which to file a document with the Boemd
itself must be in writing and filed with the Board at the previously noted
address. A request for an extensicn must be filed at least three (3} calendar
days before the expiration of the time required for filing the document. The
request mist indicate good cause for and, if known, the position of each other
party regarding the extension, and shall be accarpanied by proof of service of
the request upmn each perty (section 32132).

If no appeal is filed within the specific time limits, the dismissal will
become final when the time limits have expired. '

Very truly yours,

JEFFREY SLOAN

By |
b N . -
 PETER HAPERFFLD |
Regicnal Attarney

cc: General Counsel
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' On Fekxrrary 25, l%?ia&iciahaaggvﬁledanmfairmcticedmgaagai&
the Naticml Edocetion Association (NEA) alleging violation of EERA .
secticn 3543.6(b). Mare specifically, charging rarty alleged that the KEA is
Jointly liable for allegwd defacts in the demmnd-sed-retrn schers prowided by
the Camiwian District Teachers Associatiom (Associatiom), the local dapter,
These alleced defects are described as follows,

1. A portion of Ms. Clegg’s monthly may has been seized unlawfully from her
by the District. She is an cbjecting agency fee rayor and therefore she
should have to pay no xmeﬁmacertainperca:taga,ofmemm:s}ip&m.
A certain particn of duss, by CTA's admission, is chargeable t0 political
arxd ideological activities and therefore abjecticnable to Ms. Clegg. Yet
the District deducts 100 percent of the membership duss from Ms. Clegy's
 paycheck. Despite her dojection, the District contimes to facilitate
theﬁﬂldad@imcf%d&esfrm?mrmrtblypaycheck. The Districs
is forcing her to extendt an "imvolimtary loan™ to CTA. ' P

2. 'Mmet}mbymidxcm&etm&ataminmimofﬂn‘mﬁﬂy.
mﬁﬁp&misattrm.mpoﬁticzlarﬁidaﬁsgical&mis
objectionable. The audit, while claiming to have been wrdertaken in
acoardance with genseally accepted acoounting staxdards, does m
indicate that it complied with the Hudsan decision. The itemization
cczrtainsdinthamﬂitladcsthespamﬁcityrequi:edbyﬁudm

3. CIA bas failed to provide a reasanzbly mrompt opparturity far Ms. Clesy
to challenge the amount of the deduction. CTR did not initiates a
procedure in a prompt manner. Over nine ponths transpired bebimen the
effective date of Budson ard the arbitration hearing cormencad in
Jaruary 1987. The American Arbitration Association (AAR) is not an
impartial decisicn-saker. It was selected by CTA unilaterally. Agency
fee objectors were not part of the selection process. The ARA hearing
does not present a reascnable oppartmity to ooject to the agemcy fee
amount. The hearing was conducted at the headqurters of the statewida
CIA in Burlingame, Califarnia, during scheol hours over a periad of six
days, and was set at a time and date that could no- be changsd by any of
the objectors. Charging party has no relizble way to verify whethar the

arbitrator salected by ARA is corpetent and irpartial. CTA wilaterally
selected the arbitrator fram a list created by AnA.



ship dues, initiation fees ard genernl assessments. If such irdividhal does
not authorize payroll deduction of the service feeorm&aepaymﬂ:dizectlyto
the Asscciatian, the Districh, upon written request from the Associatrion, shall
begin payroll deduction of the service fes. '

Association is affiliated, and only the 2ssociatian is the exclusive repre-
sentative of District certificated employzes. the Association pays NEa a
partion of its dues in retwon for services. v

In Link et al. v. Antioch Unified School District, et al. {1985) PERB Order
Ko. IR47, the Boaxd examined the exclusive representative’s derand-and-ret ms
system, ard determined that the procedural protecticns made availahle to
cbjecting fee-rayors were sufficient tcmetmstaniazﬁs,evmt}x@thsy
did not require that theattireamuntoftheagencyfeebeemmd.gezﬂing

the exclusive rerresentative's determimation and reimhursemest of the amwme
atiributahle to political/ideclogical expenses.l Subsequent to PERR's
decisian in Link, the U.S. Suprems Gourt issued its decision in Chicage
Teachers Union v. Hudson (1986) 106 S.Ct. 1066 [121 LE®M 2793]. Budson held
that the exclusive represemtetive is eenstitutionally required to provides

1'1_'nere, as here, the exclusive Tepresentative was affiliated with
statewide California Teachers Association (CTA) ard National FEducation
Associaticn (NEA). Many aspects of the demard-ard-retwmn system were provided
by statewide CTA to the local chapter armd to CTA chapters throughout the
state. The escrow account, for example, was administered at the state level
and contained a sum intended to protect all objectors in the state.
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todnﬂez:;uthaammt.ofthefaebeﬁuzeanimrtialdazisim—m!m,Mm '
mmmmwymﬁmmmmmmm, '

aﬁeqzmeexplamﬁimcfﬂﬁbaaisfcrﬂzfee,areasmahlymw'

Ihedarga,aswri‘;tm,ﬁilsmstateaprimfacieviolatimofm Only
the exclusive remresset=tive is required to provide the procedhwal protectics
discussed above, mismtﬂteexclusiver@resmtative,arﬁt}ere&xeis'
mtobligeﬁtoprcvid&th&ﬁtﬂm—typepmcedmalrequiramts. Bavirgy no

smhcbﬁ@.timmﬁa'mmmnotanmateapartytoﬂﬁsactim.

Charge, (2) mmmia}ml_thefactsaxdalle@tlmsymmshtom}a,

(3) ilﬁimtethecasemmwmirﬁicatedmﬂuefnrm(evenﬂw@ymm
mttowriteinthebm»ﬁuanodgimllyfilingad;arg&), (4} and be signed
urﬂerpenaltyofperjurybythedargingmrty(fmamm). The arerded
c}argemzstbesarva&cntharemt,aniprmfofservicewtbea&adna'
tothecrzgmalasmllastoallczpmscftheamnﬂeicla:g& { forms -

IfIdomtreceiveaﬁammﬁaﬁdmgeczwiﬁﬁrawalﬁcmymmérhefmre
March 13, BB?,Is}alldisndssyu:rc}arge. If you lave any questions on how
to proceed, please call me at (415) 557-1350. ’ :

Sincerely yours,

Peter Harterreiny { ,
Regianal Attornsy

Enclosures



