STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

JO ANN HENKEL, et al .,
Charging Parties, Case No. LA-CO 402

V. PERB Deci si on No. 656

NATI ONAL EDUCATI ON ASSOCI ATI ON, Decenber 31, 1987

Respondent .

Appearances: David T. Bryant, National R ght to Wrk Legal
Def ense Foundation, Inc., for Jo Ann Henkel, et al.; D ane
Ross, Attorney, for National Education Associ ation.

Bef ore Hesse, Chairperson, Shank and Crai b, Menbers
DECI SI ON
SHANK, Menber: This case is before the Public _Errpl oynent
Rel ati ons Board (PERB or Board) on appeal by Jo Ann Henkel, et
al. (Charging Parties), of the General Counsel's dism ssal of
its charge that the National Education Association (NEA)
viol ated sections 3543.6(b), 3544.9 and 3543 of the Educati onal

Enpl oynent Rel ations Act (EERA),! by using unconstitutional

1EERA is codified at Governnent Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code.

Section 3543.6 provides, in pertinent part, as follows:
It shall be unlawful for an enpl oyee organi zation to:

- - - - - - - - - - - - - - - - - - - -

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se



procedures in the deduction of fees from Charging Parties'
sal aries, pursuant to the organi zational security provision.
Charging Parties' appeal fromthe dismssal is based on the
assertion that the Associated Chaffey Teachers (the exclusive
representative), the California Teachers Associ ation, and the
Nat i onal Education Association, collectively, constitute the
"union." The regional attorney in the attached letter
di sm ssed the charges because the exclusive representative, not
the affiliate, is the proper respondent.?<

VW concur in the regional attorney's analysis. In King

Gty H gh School District Association, et al.(1982) PERB

Decision No. 197, the Board ruled that the proper respondent
for an agency fee challenge is the exclusive representative.

The Board reiterated this principle in Police Oficers Research

Associ ation of California and California Associ ation of Food

and Drug Oficials (1987) PERB Decision No. 644-S, dism ssing

the charges against the affiliate organi zations and hol di ng
that the exclusive representative is the proper respondent in
an agency fee challenge. Affiliation with the exclusive
representative is insufficient to make the statew de

organi zation the exclusive representative and "[h]ence, it was

to interfere with, restrain, or coerce
enpl oyees because of their exercise of
rights guaranteed by this chapter.

The General Counsel issued a conplaint filed by Charging
Parties agai nst Associated Chaffey Teachers on March 2, 1987,
containing charges identical to the charges agai nst NEA
Associ ated Chaffey Teachers, LA-CO 397.




not liable for a violation of EERA." Fresno Unified School

District (1982) PERB Decision No. 208; Washington Unified

School District (1985) PERB Decision No. 549. Therefore, we

dismss this case for failure to state a prinma facie violation
of EERA
ORDER

The unfair practice charge in Case No. LA-CO 402 is hereby

DI SM SSED.
Chai rperson Hesse and Menber Craib joined in this Decision.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
San Francisco Regional Office

177 Post Street, Suite 900

San Francisco, California 94109

(415)557-1350

March 19, 1987

David T. Bryant

National Right to Wrk Legal
Def ense Foundation, | nc

8001 Braddcck Road

Springfield, VA 22160

Di ane. Boss

California Teachers Assn.
1705 Mur chi son. Drive

P. O. Box 921

Burlingame, CA 94010

Re: REFUSAL TO | SSUE COVPLAI NT AND DI SM SSAL OF UNi:A_I R PRACTI CE CHARGE
JoAnn Henkel , et al. v. National Education Associ ation
Char ge No. LA-CO- 402

Dear Parties:

Pursuant to Public Enpl oynment Rel ations Board ﬂPERB) Regul ation section 32730,
a conplaint will not be issued in the above-referenced case and t he pendi ng
charge is hereby di smssed because it fails toallege facts sufficient to
state a prima facie violation of the Educational Enpl o%/ment Rel ations Act
(EERA) .t The reasoni ng whi ch underlies this decision follows.

On February 5, 1987 JoAnn Henkel, et al. filed an unfair practice charge

agai nst the National Education Association alleging violation of EERA

section 3543.6 (b). Mre specifi caII charg |n parties alleged that the
California Teachers Associ ation |s 0| nt I|abI e for alleged defects in
t he demand- and-return schemaJ)r ow ded by the Assom ated Chaffey Teachers, the
| ocal chapter. These alleged defects are described as fol | ows.

1. M information has been provided to the objecting fee payors concerning
the local Association's financial affairs.

2. There has been no independent audit of the expenses that are deened
"char geabl e. "

3. No financial information has been provided which concerns act ual
verifiabl e expenditures.

'Ref erences to the EERA are to CGovernment Code sections 3540 et seq.
PERB Regul ations are codified at California Admnistrative Code, Title 8.
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4. The categories of expenditures are too general to be constitutionally
meani ngf ul .

5.  The appoi.ntment of an arbitrator by the Arerican Arbitration Association
does not neet the Hudson standard.

6.  The charging parties did not receive infornation demonstrating "Wy
certain anounts are chargeabl e."

7. Information provided by CTA and the National Education Association (NEA)
fails to demonstrate howmuch of the noney was spent in support of the
| ocal. chapter.

8. Charging parties did not receive information sufficient to enable themto
determne the pro rata share of chargeabl e expenses.

9. Al of the expenses for management, occupancy and capital expenditures/
depreci ation shoul d be categorized as admnistrative expenses except for
specific itens spent far non-chargeable activities."

Charging parties al so allege that the agency fee charged the objecting fee
payors was excessive, towt: "FACT and the Crisis Assistance Fund costs are
not col | ective bargaining expenses." Charging parties appear al so to obj ect
to two other aspects of the fee. First, they allege "none of the 'political
affairs' expenses are chargeabl e to non-menbers"; and, second, "none of the
expenses for hi gher education are chargeable to units of secondary teachers
and vice versa."”

On March 2, 1987 the regional attorney woteto M. David T. Bryant, attorney
for charging parties, and pointed out the deficiencies inthe charge. The
letter, attached and incorporated by reference, warned that unl ess w thdrawn
or amended, the allegations woul d be di smssed on March 13, 1987. (n

March 12, 1987 PERBreceived a letter fromattorney Bryant, dated March 11,
1987, \hich decl.ined to anend or withdrawthe charge. The letter, however,
contai ns argunents seeking to justify nam.ng CTA and NEA as respondents.

M. Bryant's position can be reduced essentially to four propositions. They
are discussed separately bel ow.

First, inCunerov. Public Enployment Rel ations Board (1985)
167 Cal . App. 3d 137, The Court of Appeal affirned PERB s ruling that EERA

section 3541.1(i).
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requires nonnenbers, |ike the charging parties in
these cases, to pay fees to affiliated organizations
as wel |l as the exclusive representative.

Charging parties concede that the Court of Appeals' decision is currently
bei ng reviewed by the California Suprenme Court. '

Charging parties incorrectly interpret the decision by the Court of Appeals.?
The Court did not viewPERB s CQunero deci sion as requiring nonmenbers to pay
fees to affiliated organi zations. Rather, it held, consistent withPERB S

deci sion, that an exclusive representative can pass on to objectors the portion
of the costs that it has incurred affiliating with the statew de organization
The agency fee payors are bound to accept the determnation by the majority
that the representational function the exclusive representative is obligated

by statute to performcan best be carried out by aftiliation with CA :

Second, charging parties claimthat PERB and the Court of Appeals held that it
has jurisdiction over the affiliate concerning the amount of the fees and/ or

t he procedures by which they are taken. This assertion incorrectly states the
| aw.  Under Cunero, it is the exclusive representative, not the affiliate,
which is liable to the objecting fee payer. It, not CTA is legally required
to refund the portion of the fee which is not spent on activities Wich are
"germane to representational functions," and, provide a demand-and-return
procedure which protects the objector's constitutional rights.?

Third, charging parties insist that PERB has jurisdiction over the affiliate
by virtue of its statutory authority to do nore than investigate unfair
practice charges. It is true that PERBhas the authority to broaden

I nvestigation beyond the exclusive representative. However, it may choose not
to exercise this authority.

21t shoul d be noted that the Court of Appeal's decision in Qunero,
under California law, is nullified once the Suprenme Court accepts jurrsdiction
toreviewit, and it therefore cannot be cited as binding precedent. See
California Rules of Court 976(d) and 977(a).

The Board's Order is particularly revealing inthis regard. It is
directed to the exclusive representative, not the affiliate. That the
affiliates filed appearances in the Cunero matter and thereby submtted to
PERB' s %urisdiction shoul d not be confuséd with PERB' s authority to find them
liable for the activities of the |ocal chapter
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Fourth, charging parties claimthat as a practical matter it does not nake any
sense for PERB to accept jurisdiction over one |evel of the organization and
decline to exercise jurisdiction over the other |evels. However, charging
parties offer no facts to support their claimof inpracticality.

No practical difficulty is apparent. The exclusive representative is |eg allr
obligated both to account for all the noney it has collected fromobjecting fee
payors and refund all nonies it cannot justify as retainable. No distinction
I's made bet ween noni es which are spent |ocally and those which are paid to
affiliates for services rendered by those entities to the local chapter. Here,
t he excl usive representative has not clained that it is unable or unwilling to
obtain the information or refund the anount ow ng to objecting fee payers.

For the reasons set forth above as well as those contained in the warning
letter of March 2, 1987, the allegations of the charge are dismssed. No
conplaint will issue thereon

Pursuant to Public Enploynent Relations Board regul ation section 32635
(California Admnistrative Code, title 8, part Il1), you may appeal the
refusal to issue a conplaint (dismssal) to the Board itse

Ri ght to Appeal

You may obtain a reviewof this dismssal. of the charge by filing an appeal to
the Board itself within twenty (20) cal endar days after service of this Notice
(section 32635(a)). Tobetinely filed, the original and five (5) copies of
such appeal nust be actually received by the Board itself before the close of
busi ness (5:00 p.m) or sent by telegraph or certified or Express United
States mai |l postnmarked not later than the last date set for tiling. Code of

G vil Procedure section 1013 shall apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board

1031 18th Street
Sacrament o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint, any other
party may file with the Board an original and five (5) copies of a statenent
In 0ﬁp05|t|on within twenty E ; cal endar days follow ng the date of service
of the appeal (section 32635(b)

Service
Al'l' docunents authorized to be filed herein nust al so be "served" upon al |

parties to the proceeding, and a "proof of service" nust acconpany each copy
of a docunent served upon a party or filed wth the Board itself (see
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section 32140 for the required contents and a sanple form. The document will
be considered properly "served" when personal |y delivered or deposited in the
first-class sail postage paid and properly addressed.

Ext ensi on of Time

A request for an extension of time inwhichto file a docunent with the Board
itself nust be inwiting and filed with the Board at the previously noted
address. Arequest for an extension nust be filed at |east three (3) cal endar
days before the expiration of the time required for filing the docunent. The
request nust indicate good cause for and, if known, the Bosition of each ot her
party regarding the extension, and shall be acconpanied by proof of service of
the request upon each party (section 32132).

Fi nal Date

If no appeal is filedwthin the specific time limts, the dismssal wll
become final when the tinme limts have expired.

Very truly yours,

JEFFREY SLOAN
CGeneral Counsel

By
“PETER FABERFELD

Regi onal Attorney

cc. General Counse



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Gewepror-

PUBLIC EMPLOYMENT RELATIONS BOARD
- San Francisco Regional Office

177 Post Street, Suite 900

San Francisco, California 94108

(415)557-1350

March 2, 1987

David T. Bryant.

National Right To Work L egal
DefenseFoundation,Inc

8001 Braddcck Road

Springfield Virginia 22160

Ret JoAnn Henkel, et al. v. NationaI_Education Association

Charge No. LArCO-AP
Dear Mr- Bryant:

On February 5, 1987 JoAnn Henkel, et al. filed an unfair practice charge
against the National Education Association (NEA) alleging violation of BEEEA,
section 3543.6(b). Maore specifically, charging parties alleged that the NEA -
is jointly liable far alleged defects in the demand-and-return scheme provided
by the Associated Chaffey Teachers, the local chapter. These alleged defects
are described as follows. :

1. No information has been provided to the objecting fee payors concerning
the local Association's financial affairs.

2.. Ther e has been no |ndependent aud|t of the expenses that ar e deened
chargeabl e.”

3. No financial i nformat| on has been provi ded V\hl ch, concerns actual
verifi abI e expend|tures _

4.  The categories of expenditures are too general to be constltut|onally
manl.n;'meanlngful

5. The app0| ntment of an arbitrator by the American Arbitrati on Assoeiation
does not neet the Budson standara.

6.  The charging part| es di d not rece| ve information denonstrating =y
certain anounts are chargeabl e.

7. Information provided by CTA and the National Education Association (NEA)
- fails to demonstrate hownuch of the m)ney was spent in support of the
| ocal chapter.

8. Charging parties d| d not receive information sufficient to enable thento
determne the pro rata share of char geabl e expenses.

9. "Al of the expenses for managenent, occupancy and capital
expendi t ures/ depreciati on shoul d be categorized as administrative
expenses except for specific itens spent for non-chargeable activities."”
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Charging parties also allege that the agency fee charged the objecting fee
payors was excessive, towt: "FACT and the Crisis Assistance Fund costs are
not col |l ective bargai ni ng expenses.” Charging parties appear al so to object
totwo other aspects of the tee. First, they aIIege "none of the "political
affairs' expenses are chargeabl e t o non-menbers”; and, second, "none of the
expenses for hi gher education are chargeable to units of secondary t eachers
and Vi ce versa. .

Investigaticn of the char ge reveal ed the fol l ow ng The col | ect i ve bar gai ni ngs.
agreenent between the Chaffey School Dstrict and the Associationcontains an
organi zational security ﬁrow sion Which requires that menbers are to have -
their dues deducted by the District for the duration of the agreenent.
Further, any merber of the unit Who is not a nenber- of the Association nust
aut hori ze |i)ayrol | deduction-or make paynent to the Association of ‘a service
fee equival ent to unified nembership dues, initiation fees and general
assessnments.. |If such individual does not authorize payroll deduction of the
service fee or make paynent directly to the Association, the District, upon
witten ;equest fromt he Associ ation, shall begin payroll deduction of the
service fee . -

PERB records show that the NEA s a national organization with which the
Associ at ed Chaffey Teachers (ACT) is affiliated, and only ACT i s the exclusive
representative of District certificated enpl oyees. ACT pays NEA a portion of
"its dues inreturn far services.

InLinkv. Antioch Unified School District, - et al. (1985) PERB O der

No. TR-47, the Board exam ned the exclusive representative's demand-and-return
system and determned that the procedural protections made availableto

obj ecting fee-payors were sufficient to neet EEEA standards, even though they
did not require that the entire anount of the agency fee be escrowed -
pendi ngt he excl usi verepresentative's determ nat| onandrei mbur senent of t he amount
attributabl e to politicallideol ogical expenses.® Subsequent to PERB's

decision in Litnk, the U. S. Supreme Court issued its decision in Chicago
Teachers Union v. Hudson (1986) 106 S. . 1066 [121 LRRM2793]. Hudson held
That The exclusive representative i s constitutionally reqU| red to prow der an

There, as here, the excl usive representative was affiliated with
statew de California Teachers Association (CTA) and National Education
Associ ation (NEA). Many aspects of the demand-and-return systemwere provided
by statewi de CTAto the local chapter and to CTA chapters throughout the
state. The escrowaccount, for exanple, was admnistered at the state | evel
and contained a sumintended to protect all objectors in the state.
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adequat e expl anation of the basis for the fee, a reasonably pronpt opportunity
to chal | enge t he amount of the fee before aninpartial decision-mker, and an

escrow for the anounts reasonably in di spute while such chal |l enges are pendi ng..

In Fresno Unified School District (1982) PERB Decision No. 208, and Washi ngt on
Uni fied School District (1985) PERB Decision No. 549, PERBhel d that nmere _
artilration by the exclusive representative with the statew de organi zation

(such as CTA) isinsufficient to nake the statew de organizationthe exclusive

representative and "hence, it was not |iable for a violation of EERA" Al so
see Link v. California Teachers Association and National Educati on Associ at i on

(1981) PERBOrder No. Ad-123. Similarly, theexcl usi verepresentative's
affiliationw th the NEA di d not render NEA the exclusive representative.

The charge, as witten, fails to state aprima facie violation of EEEA Only
t he excl usive representative is required to provide the procedural protections
di scussed above. NEAis not the exclusive representative, and therefore is
not obliged to provide the Hudson-type procedural requirenments. Having no
such obligation under EERA, NEA is not anappropriatea party to this action.

If you feel that there are any factual inaccuracies inthis letter or any
addi tional facts which would correct the deficiencies explained above, please
anend. t he charge accordingly. (1) The amended charge shoul d be prepared-on a
standard PERB unfair practice charge farmclearly | abel ed First Arended
Charge, (2) containall the facts and al | egations youw sh to sake,

(3) indicate the case nunber where indicated an the form (even though you are
not towiteinthe box whenoriginally filing a charge), (4) and be signed
under penalty of perjury by the charging party. The amended charge East be
served an the respondent, and proof of service nust be attached to'tie
original. as well as to all copies of the anended char ge.

If I do not receive an anended. charge or withdrawal fromyou on or before
March 13, 1987, | shall dismss your charge. |f you have any questions on how
to proceed, pleasecall nmeat (415) 557-1350.

Sincerely yours.

Pet er HRBRFFeld
Regi onal Attorney



