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DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions by both parties,
the Los Angeles Unified School District (D strict) and Isis
Villar and Los Angeles Gty and County School Enployees Uni on,
Local 99, SEIU, AFL-CIO (Local 99), to the attached proposed
decision of a PERB adm nistrative |law judge (ALJ). The ALJ
found that the District violated sections 3543.5(a) and (b) of

t he Educational Enploynent Relations Act (EERA or Act)11

lthe EERA is codified at Government Code section 3540, et
seq. Unless otherw se specified, all statutory references are
to the Governnment Code. Sections 3543.5(a) and (b), provide as
foll ows:



by: (1) retaliating against Isis Villar for engaging in
protected activity by giving her a "neets perfornmance
standards," rather than an "exceeds performance standards”
rating on her annual performance eval uation and, (2)
di scouragi ng enpl oyees from contacting their union for
assi stance through inplied threats of adverse action. At the
conclusion of the hearing, Local 99 noved to anend the
conplaint to conformto proof, asserting that Villar was
renoved from her position as noontine aide director in
retaliation for protected activity and that Betty Ross al so
received a reduced rating on her perfornmance eval uati on because
of her protected activity. The ALJ refused to allow either
anendnent . >

W have reviewed the entire record, including the proposed
decision, the parties' exceptions thereto and responses to the
exceptions, and, except as noted below, we affirm the proposed
decision and adopt it as the decision of the Board itself.

Specifically, we reverse that portion of the proposed deci sion

It shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wth, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zation rights
guaranteed to themby this chapter.

The denial of the amendnent regarding the eval uation of
Betty Ross was not excepted to; consequently, it is not before
us and we do not consider it here.
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finding a violation based on Villar's perfornmance eval uation
rating.

DI SCUSSI ON

Local 99's Exceptions

Local 99 contends that the ALJ erred by failing to grant
its proposed anendnent concerning Villar's renoval as noontine
aide director. This allegation was included in Local 99's
original and anended unfair practice charges and was di sm ssed
by the PERB regional attorney who reviewed the charge.

Local 99 chose not to appeal the dismssal of this allegation
to the Board. At the outset of hearing, Local 99 assured the
ALJ that this allegation would not be pursued as an i ndependent
violation, but that the matter would be covered as background
evidence relevant to the allegations contained in the conplaint
i ssued by the regional attorney.

Local 99 argues on appeal that the anendnent should be
granted irrespective of the failure to appeal its dism ssal and
the assurances that the matter would be pursued only to provide
background evi dence. Local 99 first points to the ALJ's
statenent that the matter appeared to be fully litigated.

Next, Local 99 asserts that, while it had no basis to appea
the partial dismssal at the tine it was issued, evidence
provided at the hearing revealed for the first tinme facts
curing the deficiencies of the unfair practice charge. This
"newl y-di scovered evidence" concerned Col dwater Canyon

El enentary School Principal Dr. Panela Wrden's "policy of



prohi biting enpl oyees from exercising their right to contact
the Union for assistance in enploynment-related matters."

As noted by the ALJ and by both parties, a critical
requirenment for the consideration of Unalleged violations is

that the matter be fully litigated. Santa Cara Unified Schoo

District (1979) PERB Decision No. 104; see also, R vcom
Corporation v. Agricultural Labor Relations Board (1983)

34 Cal.3d 743. At the outset, we disagree with Local 99's
assertion that the ALJ concluded that the matter was fully
l[itigated. Although the ALJ stated that it "appeared" that the
matter was fully litigated and that a violation had been

est abli shed, she went on to state (as the reason for denying
the anmendnent) that the District nay well have proceeded
differently absent Local 99's specific denial that the issue
woul d be pursued as an independent violation. Thus, the ALJ
did not conclude that the matter had been fully litigated. W
agree that the District may have been prejudiced by Local 99's
specific denial that the matter would be the basis for an

i ndependent viol ation.?33

]'n addition, we find dubious Local 99's claimthat
evidence revealed at the hearing was not previously avail able.
The evidence concerning Wrden's alleged aversion to enpl oyees
contacting their union came chiefly from the testinony of
Charging Party Isis Villar and Local 99 Representative Sally
Ram rez and was based on events occurring prior to the filing
of the charge.



The District's Exceptions

The District contends that the evidence fails to support
the ALJ's credibility determnations and that, as a whole, the
record does not support the conclusion that Villar's evaluation
was affected by her exercise of protected activity. The
District also clains that, even if the evidence is sufficient
to sustain a finding of a nexus between the protected activity
and the evaluation, there is no evidence to support the
conclusion that Villar would have been treated differently
absent her protected activity. The District also takes issue
with the ALJ's finding that the District interfered wth Local
99's rights and with the ALJ's proposed order to the extent the
order requires a notice posted at all schools in the District.
Since the incident in question occurred at the Col dwater Canyon
El ementary School, it is the District's opinion that the
notices should be posted only at that school,

a. Villar's Performance Eval uation

Once a charging party has made a prima facie show ng
sufficient to support the inference that the exercise of rights
granted by the EERA was a notivating factor in the action
conpl ained of, the respondent is then given the opportunity to
show that its action would have been the sanme regardl ess of the

exercise of protected rights. See Novato Unified School

District (1982) PERB Decision No. 210. W find nmerit in the
District's contention that the weight of the evidence

denmonstrates that (even assum ng the presence of unlawf ul



notive) Villar's evaluation would have been the sanme in the
absence of protected activity.

The crux of the adverse action conplained of is that Villar
received an evaluation for the 1984-1985 school year which gave
her an overall "neets standards” rating as opposed to the
"exceeds standards" rating she had received in prior years.
However, the rating given Villar by Worden is the sane as that
recommended by Villar's classroom teacher, Burton Govenar. The
recomendati ons that Wrden received from Govenar gave Villar
an "exceeds standards" rating in one category, "quality of
work,” and a "neets standards" rating in all others.*%

Wrden's evaluation did not diverge from those

recommendations. Further, of the twelve evaluations of aides
for the 1984-1985 school year admtted into evidence, six
contained an overall rating of "neets standards” and six

contai ned an "exceeds standards" rating. Four of the six aides
with overall "exceeds standards" ratings were given an "exceeds
standards" rating in all categories by their classroom

t eachers. O the six aides who received overall "neets

“The form onto which Governar's recomendations were
typed prior to Wrden's review differed from the form Govenar
actually filled out in one respect. On Govenar's handwitten
form "quality" and "quantity" of work were conbined in one
category and he gave Villar an "exceeds standards" rating. The
formthis was transferred to separated "quality" and "quantity"
into two separate categories. Apparently due to a clerica
error, the conbined rating was transferred as an "exceeds
standards" for "quality of work" and a "neets standards" for
"quantity of work." In any case, it was the typed form which
was reviewed by Worden.



standards" ratings, all but Villar received nore than one
"exceeds standards" rating fromtheir classroom teachers.

G ven the evidence noted above, we are unable to conclude
that, even if Wrden harbored aninus toward Villar, such aninus
affected Villar's evaluation. 1In order to find a violation we
woul d have to conclude that Govenar and Wrden acted in concert
to discrimnatorily rate Villar bel ow the |evel she deserved.
Contrary to the ALJ's speculation that CGovenar's eval uation may
have been tainted by the sane non-job-related factors which
i nfl uenced Worden, we find no evidence in the record to support
an inference that Govenar was unlawfully notivated in providing
his recommendati ons. |ndeed, Covenar testified that Villar's
performance had deteriorated sonmewhat from the previous year
and there was no evidence presented concerning CGovenar's
know edge of, views of or reactions to Villar's protected
activities.

b. Wrden's Comments

Cting testinony favoring its position, the D strict

mai ntains that the evidence in the record does not support the
conclusion that its agent, Panela Wrden, nade statenents that
in any way interfered with Local 99's statutory organi zati onal
rights. Wiile we affirmthe finding that the D strict

unl awful Iy di scouraged (through inplied threats) the bilingua
education aides from seeking the assistance of Local 99, given
the ALJ's sparse analysis;, we find that sone explication is

required.



First, we nust enphasize that credibility determ nations
play a vital role in the consideration of this allegation.
VWhile we are free to consider the entire record and draw our
own conclusions from the evidence presented, we wll afford
deference to an ALJ's findings of fact which incorporate

credibility determnations. Santa Cara Unified School

District (1979) PERB Decision No. 104. This appears to us to
be a classic instance where deference is appropriate. Here,
Isis Villar and Betty Ross testified that Wrden nade coments
at various neetings of the bilingual education aides which are
alleged to constitute interference with statutory

organi zational rights. The District's wi tnesses, including
Worden and Virginia Goddard, denied the accuracy of Villar's
and Ross' testinony regarding the manner in which Wrden's

statenents were nade.

The record presents two dramatically different versions of
Wrden's deneanor at the tinme of her statements. The ALJ
specifically credited the testinony of Villar, Ross and Local
99 Representative Sally Ramrez and discredited the version
offered by the District's witnesses. 2 The transcript itself
provides us little, if any, basis upon which to depart from
this conclusion. Thus, we adopt the ALJ's credibility

det erm nati ons based upon her observation of the w tnesses'

®Contrary to the District's assertions, the ALJ did
provide rationale for her credibility determ nations, including
her observations concerning the w tnesses' deneanor.



% W now examine the credited

demeanor and appearance.
testinmony to determine if an unfair practice was commtted.
In an unfair practice case involving an allegation of
interference, a violation will be found where the enployer's
acts interfere or tend to interfere with the exercise of
protected rights and the enployer is unable to justify the

actions by proving operational necessityf7 Carl sbad Unified

School District (1979) PERB Decision No. 89. See also, Novato

Uni fied School District (1982) PERB Decision No. 210.

Statenents nmade by an enployer are to be viewed in their
overall context (i.e., in light of surrounding circunstances)

to determne if they have a coercive neaning. Sacranento Gty

Uni fied School District (1985) PERB Decision No. 492; John

Swett Unified School District (1981) PERB Decision No.” 188:

See, also, NLRB v. G ssel Packing Co. (1969) 395 U.S. 575 [71

LRRM 2481]; NLRB v. Anmerican Tube Bending Co., Inc. (2d Cir.

1943) 134 F.2d 993.

Villar and Ross testified that on two occasions during

meetings with the bilingual education aides Wrden, while upset

®The Board does note, however, that during the ALJ's
exam nation of Wrden her questions were, at tines, unduly
argunent ati ve, conclusory and | eading. Wile, on the whole, we
do not find the ALJ's conduct inproper, nevertheless, due to
the need for decorum and strict adherence to neutrality, we do
not approve of this manner of questioning.

‘Al t hough the ALJ analyzed the interference issue only as
a violation of Local 99's rights under EERA section 3543.5(b),
we find that it is nore accurately analyzed as a violation of
enpl oyee rights under section 3543.5(a) and, derivatively, a
vi ol ati on of section 3543.5(b) (see fn. 1).



and irritated, told the aides that she wanted themto cone to
her first with their problens before involving the union or
others fromthe outside. Villar testified that on one occasion
Worden was shaking her finger at the aides as she spoke.
Simlarly, Ross testified that, based upon Wrden's voice

i ntonations and general manner, Wbrden appeared angry.

Villar and Local 99 Representative Sally Ramrez also
testified that, at a neeting they had with Wrden, she angrily
voi ced her disapproval that Villar had not come to her first
bef ore seeking union assistance (Ramrez testified that, in
fact, in that instance Villar had discussed the matter
previously with Wrden before seeking Local 99's assistance).
Ram rez also stated that in a phone conversati on Wrden,
soundi ng upset, enphatically reiterated her desire that
enpl oyees cone directly to her with problens because "she
didn't like themto go outside of her jurisdiction." Villar
also testified that Worden called her a "troubl emaker"” for
bringing in the union. In crediting this testinony, the ALJ
specifically found that Wrden conveyed the nessage even if she
did not use the exact word "troubl emaker."” \While this was not
spoken in the presence of the other aides, it nonethel ess
serves, along with the other comments attributed to Worden, to
set the backdrop for evaluating what the aides could reasonably
understand Worden's statenents to nean.

Finally, it is inportant to note that the operative events

in this case took place amd w despread concern and tension
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anong the education aides about job security. Education aides
are covered by a collective bargaining agreenent and are
entitled to a wde range of fringe benefits, whether they are
full-time or part-tine enployees. There is another
classification, teacher assistant, that is not in the
bargaining unit and does not enjoy the same benefits and
protections. The duties and responsibilities of teacher
assistants are very simlar to those of education aides and the
assistants are |ess expensive to enploy. There was evidence
that the District had been enploying increasing nunbers of
teacher assistants and a decreasing nunber of education aides.

Wrden's preference for hiring teacher assistants was well
known to the aides. The aides were under the inpression that
Worden had the authority to elimnate the aide positions and
replace the aides with teacher assistants. Although Wrden
told the aides at one point that their jobs were safe while she
was the principal, she also nentioned that she m ght transfer
to another school and that the aides m ght consider applying
for an avail abl e six-hour teacher assistant position in order
to guarantee continued enpl oynent.

Consi dering the circunstances descri bed above, in
conjunction with the credited testinony concerning the nmanner
in which Worden's statenments were nmade, we conclude that the
statenments would reasonably tend to discourage the aides from
seeking the aid of Local 99 for fear of retaliatory action. On

that basis, we affirmthe ALJ's finding that the statenents

11



vi ol ated EERA sections 3543.5(a) and, derivatively, section
3543.5(hb).

W enphasize that there is nothing inherently unlawful in
Worden' s expressed policy that enployees first conme to her to
try to resolve any conplaints and problens they m ght have.

Qur conclusion is based solely on the nanner in which she made
the comments in light of surrounding circunstances. Here, we
find that the educational aides could reasonably understand
Wrden's remarks as inplied threats of adverse action if they
first consulted their union.

c. Posting at Al Schools

Lastly, the District objects to the ALJ's order requiring
posting of a notice to enployees at all school sites in the
District. The District views the order as overbroad and
suggests posting at Col dwater Canyon El enentary School only is
nore appropriate. W disagree. First, we note that the
respondent in this case is the District, though the unlawf ul
activity was carried out by its agent at one particul ar
school. The purpose of a posting requirenent is to inform al
who woul d naturally be concerned (i.e., enployees of the
District, as well as managenent and supervisory personnel who
carry out District policies) of activity found to be unl aw ul
under the Act in order to provide guidance and prevent a
reoccurrence. The furtherance of the central purpose of the
EERA, harnoni ous | abor relations; depends upon awareness of

what the statute demands of all parties. In light of our

12



remedi al authority under the EERA (see, particularly, sections
3541. 3(i) and 3541.5(c)), we find that the purposes of that Act
are best effectuated by district-wi de posting in cases such as
the instant one.

CONCLUSI ON

In sum we reverse the finding of a violation with regard
to Isis Villar's 1984-1985 performance evaluation rating and
affirmthe finding that certain statenents nmade by Dr. Panela
Worden, an agent of the District, unlawfully carried inplied
threats of adverse action should the education aides persist in
seeking the assistance of their enployee organization, Local
99. In addition, we affirmthe refusal to allow an anmendnent
to add an allegation concerning Villar's renoval as noontine
aide director and affirm the propriety of district-w de posting
of the order.

ORDER

Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in this case, it is hereby ORDERED t hat
the District, its governing board and its representatives shall::
A CEASE AND DESI ST FROM

Denying to enployees and to the Los Angeles Cty and County
School Enpl oyees Uni on, Local 99, Service Enpl oyees
I nternational Union, AFL-CIO rights guaranteed by the
Educati onal Enploynent Relations Act by discouragi ng enpl oyees,
through the use of inplied threats, from seeking assistance of

their enpl oyee organi zation.

13



B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

(1) Wthin thirty-five (35) days following the date this
Decision is no longer subject to reconsideration, post at al
school sites and all other work |ocations where notices to
enpl oyees are customarily placed, copies of the Notice attached
hereto as an Appendi x. The Notice nust be signed by an
authorized agent of the District indicating that the District
will conply with the terns of this Order. Such posting shal
be mai ntained for a period of thirty (30) consecutive
wor kdays. Reasonable steps shall be taken to insure that the
Notice is not reduced in size, altered, defaced or covered by
any other material.

(2) Witten notification of the actions taken to conply
with this Oder shall be made to the Los Angel es Regi onal

Director of the Public Enploynent Relations Board in accordance

with his instructions.

Chai rperson Hesse and Menber Shank joined in this Decision.
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APPENDI X

NOTlI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2243,
Isis Villar and the Los Angeles Gty and County School Enployees
Uni on, Local 99, Service Enployees International Union (Local
99) v. Los Angeles Unified School District, 1n which all parties
ad the right to participate, it has been found that the
District violated Government Code sections 3543.5(a) and (b) by
interfering wwth its enployees' rights to seek the assistance of
their enployee organization and with Local 99's right to
represent enpl oyees.

As a result of this conduct, we have been ordered to post
this Notice and will abide by the following. W wll:

A CEASE AND DESI ST FROM
1. Denying to enployees and to Local 99 rights guaranteed
by the Educational Enploynment Relations Act by di scouraging

enpl oyees, through the use of inplied threats, from seeking the
assi stance of their enployee organization.

Dat ed:
Los Angeles Unified School District

By

Aut hori zed Representative

THIS IS AN OFFI G AL NOTICE. | T MUST REMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N Sl ZE, DEFACED, ALTERED OR COVERED BY ANY

MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

| SIS VILLAR AND LOS ANGELES CI TY AND
COUNTY SCHOOL EMPLOYEES UNI ON,

LOCAL 99, SERVI CE EMPLOYEES

| NTERNATI ONAL UNI ON, AFL-Cl O

Unfair Practice
Charging Party, Case No. LA-CE-2243
Vv PROPOSED DECI SI ON

' (12/ 31/ 86)

LCS ANGELES UNI FI ED SCHOOL DI STRI CT,

Respondent .
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Appearances: Ceffner & Satzman by Jeffrey Paule, Attorney for
Isis Villar and Los Angeles City and County School Enpl oyees
Uni on, Local 99, Service Enployees International Union,
AFL-CI G O Melveny & Myers by Elaine M Lustig and Virginia L.
Hoyt, Attorneys for Los Angeles Unified School District.
Before Barbara E. MIler, Admnistrative Law Judge.
. PROCEDURAL HI STORY

On Septenber 18, 1985, Isis Villar and the Los Angeles City
and County School Enpl oyees Union, Local 99, Service Enpl oyees
I nternational Union, AFL-CIO (hereinafter Charging Party, SEIU,
Union or Villar) filed an Unfair Practice Charge with the
Publ i c Enpl oynent Rel ations Board (hereinafter PERB or Board) .
The Charge, which was anended on Cctober 30, 1985, alleges that
the Los Angeles Unified School District (hereinafter Respondent
or District) retaliated against Villar for engaging in
protected activity by reducing the rating on her annual

performance eval uation and by renoving her from her position as

a noontinme aide director.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have heen
adopted by the Board.




The Charge was investigated by a staff attorney for the
PERB and on Novenber 25, 1985, a Conplaint issued
simul taneously with a Partial Dismssal. The Conplaint alleged
that the District had violated section 3543.5(a) and (b) of the
Educati onal Enploynent Relations Act (hereinafter EERA or
Act).1 The General Counsel dism ssed the allegation
pertaining to Villar's renoval as a noontine aide director
finding the facts alleged in the Charge were insufficient to
state a prima facie case. The Charging Party did not exercise
its right to appeal the Partial Dismssal to the Board itself.

The Respondent filed its Answer on Decenber 23, 1985,
denying all the material allegations in the Charge/ Conpl aint.
Thereafter, on January 13, 1986, an informal conference was
hel d. Wen the parties were unable to resolve their disputes,

the matter was scheduled for formal hearing.

lrhe EERA is codified at Governnent Code section 3540, et
seq. Unless otherwi se specified, all statutory references are
to the Governnent Code. Section 3543.5(a) and (b), provide as
foll ows:

It shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals on

enpl oyees, to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwse to interfere wth,
restrain, or coerce enpl oyees because of their
exercise of rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights guaranteed
to themby this chapter



A pre-hearing conference was convened on February 20, 1986,
and the formal hearing was conducted on February 27,
March 17-18, April 3, and April 22, 1986. Wen the hearing
concluded, the Charging Party indicated its intention to nove
to anend the Conplaint to conformto proof, alleging that it
had been established that Villar was indeed renmoved from her
position as noontine aide director because of her protected
activity and that Betty Ross, an education aide, had al so
received a reduced rating on her perfornmance eval uati on because
of her protected activity. The question of whether to allow the
anendnent or to nmake a finding on the aforenentioned issues was
left to post-hearing briefs which were tinely filed. The case

2

was subm'tted for proposed decision on Septenber 29, 1986.

I'1. ELNDINGS OF FACT

A, Overview

During the 1984-85 school year, Isis Villar and Betty Ross
hel d positions in the classification of bilingual education
aide at the District's Col dwater Canyon El enentary School .
During that year, Virginia Goddard, a teacher, served as the
school's bilingual coordinator and Dr. Panela Wrden was the
new y appointed principal. Although it is not clear if all the
changes which took place at the school during the 1984-85

The briefing schedule in this matter was extrenely
protracted due to a substitution of attorneys after the close
of the hearing.



school year were attributable to Worden, it is undisputed that
changes took place.
Prior to Wirden's enpl oynent, Col dwater Canyon only
enpl oyed education aides to assist in the classroom After
Worden was hired, the school began to hire teacher's assistants
in lieu of education aides and nany ai des were anxi ous
t hroughout the school year about the potential elimnation of
their positions. Prior to Wrden's enploynment, the classroom
teacher and the bilingual coordinator were primarily
responsi ble for the evaluation of the education aides and in
that and other areas, after Worden's arrival, Goddard's
responsi bilities dininished considerably. Worden, took
singular responsibility for the aide's performance eval uations.
Prior to Wrden's arrival, aides, who usually worked only
three hours per day, were allowed to flex their time in order
to accommpdate doctor's appointnents or other conpelling
personal business. Not long after Wrden arrived, aides were
prohibited fromflexing their tinme and Wirden told the
enpl oyees that Isis Villar was to blanme for the nore rigorous
ti mekeepi ng procedures.3 Simlarly, aides were no |onger
allowed to take breaks and Worden suggested Villar and the
Uni on were responsi bl e. Prior to Dr. Worden's arrival,

W tnesses noted that the relationships between the education

3The change was instituted after Villar, with the help of
t he Uni on, denmanded paynent for extra hours worked on the
Jew sh holi days.



ai des were positive and the atnobsphere was congenial. After
Worden's arrival, tensions ran high.

B. Isis Villar and Her_ Protected Activity

Al though the District admts that Villar engaged in
protected activity, a description of Villar and that activity
IS necessary in order to trace the devel opnent of her
relationship with Panela Wirden and this Unfair Practice Charge.

As noted above, Villar is a bilingual education aide. She
has worked for the District and been assigned to Col dwater
Canyon as a bilingual education aide since 1976. Since the
1982-83 school year, Villar has assisted a sixth-grade
cl assroom teacher, Burton Govenar. Villar assuned the
assignnent in the sixth-grade classroomat the urging of the
former principal, Charles Strole, who asked her to take the
assi gnnent because of her special abilities. Villar holds a
Doctorate in Cvil and Crimnal Law and a Doctorate in
Phi | osophy and Humanities obtained fromthe University of
Havana in Cuba. She is fluent in English, Spanish, and other
| anguages. Although District policy mandates that Villar
shoul d be working wi th Spani sh-speaki ng students in reading and
Spani sh only, the uncontroverted testinony indicates that
Villar is responsible for teaching Spanish-speaking students
all subjects with the exception of English as a second
| anguage. CGovenar does not speak Spani sh.

In addition to her duties and responsibilities as a

bi I i ngual education aide, Villar was appointed by SEIU to serve



as the steward for the education aides at Col dwater Canyon.
Al t hough the record is unclear as to whether or not she
recei ved that appointnment in October 1983 or Cctober 1984, the
record does reflect that the District was properly notified of
her appoi ntnment as steward and she was introduced to Worden by
Sally Ramrez, the SEIU representative responsible for
Col dwat er, as the shop steward.

Villar was selected as Union steward as a result of her
| eadership abilities, because she got along with and was
wel | -regarded by other enployees in the unit, and because she
was quite articulate. In addition to serving as steward, prior
to the 1984-85 school year, Villar served as the on-site
representative and spokesperson for the education aides.
During the 1984-85 school year, Villar continued to serve as
the representative and spokesperson for the teachers’
assistants as well. At tines relevant hereto, Villar was also
the chairperson of the school's advisory committee.

Villar's first docunented difficulty with Worden was in
Cctober 1984. Earlier in the school year, Virginia Goddard
approached Villar and several other aides and asked themif

they woul d work additional tinme for additional conpensation on

‘Worden denied knowing that Villar was a steward.
Ram rez' testinony is credited because, as will be discussed
bel ow, when Wrden was told of Villar's stewardship, Wrden was
agitated, hostile, and upset. Accordingly, | have concl uded
that Worden's ability to recall the details of the neeting in
guestion was inpaired. Moreover, know edge of Villar's
stewardship is attributable to Wrden.



the Jewi sh holidays when several teachers and at |east one
education aide would be absent fromschool. Based on the
representation regarding additional conpensation, Villar agreed
to assune the assignnent. Thereafter, however, she was not
conpensat ed and when she approached Goddard to discuss the
matter, she was ultimately told that Wrden was requiring that
she take tinme off in lieu of conpensation.” Villar decided

to neet with Worden.

At that neeting, Wrden told Villar it would be unlawful to
pay her for the work she had perforned since she only served in
a three-hour position. Villar explained to Wrden that aides
were allowed to work up to 79 hours per pay period wthout
becom ng eligible for certain District benefits, and that,
accordingly, she wanted to be paid. According to Villar,
Wrden was very hostile during this initial neeting. Wen
asked to el aborate, Villar testified as foll ows:

Well, she started like telling nme that she

was the principal and she always had the

final say in matters concerning the school.

That [in] telling her | had the right to

work up to 79 hours, | was inplying that she

didn't know what she was doi ng.
Finding the matter could not be resolved with Wrden directly,
Villar contacted Sally Ramrez. Ramrez determned that,

before filing a formal grievance, it would be appropriate to

nmeet with Worden. The neeting comrenced and Ramirez told

>The District apparently wanted Villar to take a personal
necessity day off. Since such days are charged agai nst
accumul ated sick leave, Villar was not interested.



Wrden why it was taking place. According to Ramrez, Wrden
reacted in the follow ng manner:

Her reaction was that she felt very upset

with the fact that the aides would have gone

outside of her jurisdiction to an outside

person. She felt that in her school, any

probl em that arises should — everyone

should conme directly to her and not — and

no need to go outside of her jurisdiction

and she did not care for that at all. And

she wanted nme to know that right off.

And for nme to tell the enployees this, that

she had an open-door policy and that there

was no need for themto go to the union.
Worden apparently expressed her displeasure with the presence
of outsiders on nore than one occasion during the course of
that first meeting. Nevertheless, after a second neeting, the
i ssue regarding conpensation for the Jew sh holiday was
resolved to Villar's satisfaction and there was no need to file
a formal grievance.

Not long thereafter, Villar believed she was being
short-changed in sone of her paychecks. She approached Goddard
who told her to go to the office manager. The office manager
deni ed responsibility for the shortage in Villar's paycheck and
apparently stated any problens were attributable to Wrden, who
supervi sed the payroll. Accordingly, Villar again net with
Wor den.

Based on Villar's description, the nmeeting was not
particularly satisfactory. Wrden apparently indicated that an
adj ust ment woul d be made, but it mght take sonme tinme. Villar

was insistent that an enmergency adjustnment could be nmade and



she did not want to wait for her noney. Villar ended the
nmeeting by indicating that she was going to contact the union.
According to Villar, Wrden was again upset.

Based on the testinony of several w tnesses, and Wrden
herself, it is clear that Worden did not |ike being
overstepped. She believed that all problens should be brought
to her attention first so that she would be in a better
position to resolve them Although there is nothing
i nappropriate about that phil osophy, given Wrden's |evel of
agitation, described by witnesses and displayed on the w tness
stand,6 t he undersi gned has concluded that her displeasure
was not nerely philosophical. During one of these various
nmeetings, Villar testified that Wrden told her she was a
troubl emaker and that she was creating problens for Wrden by
bringing the Union into the school. Ranmirez' recollection is
somewhat but not materially different. She testified that
Worden indicated Villar had a reputation for being a
troubl emaker. Wbrden denies calling Villar a troubl emaker.
Based on the comments of w tnesses and Worden's own description
of her reaction to the Union being brought in, it is concluded

she conveyed the idea that Villar was a troubl emaker whether or

®Thr oughout her testinony, Worden, although poised, was
abrupt and at tines overly assertive. By her tone and physica
denmeanor she displayed hostility while being questioned or
chal | enged by the undersigned and counsel for the Charging
Party. As questioning progressed she becane defensive and nade
several nonresponsive, gratuitous negative coments about
peopl e she apparently did not perceive as nmenbers of her team



not she used that precise term

As the school year progressed, Wrden and Villar clashed on
any nunber of issues. Villar and Wrden spoke privately about
t he question of replacing education aides with teacherﬂs

assi stants, a nove favored by Wrden and opposed by Villar.

(See pages 14-22, jnfra.) |In addition, Villar "overstepped"
Worden when, after Worden renoved Villar involuntérily from her
position as noontine aide director, Villar responded by
bringing in the Union, contacting nmenbers of community, and
witing to the President of the School Board and the
Superintendent. In response to these various activities,

Wor den was actively displeased with Villar.

C. The Noontine Aide Director's Assignnent

Isis Villar held the non-bargaining unit position of
noontinme aide director from 1974 until March 27, 1985, when she
was involuntarily renoved from that assignnment by Panel a
Worden. Although the duties and responsibilities of a noontine
aide director were never fully detailed by any of the
wi tnesses, the job apparently entails the supervision of
children in the lunch line, while they are eating lunch, and on
t he playground in between lunch and cl asses.

In the nore than ten years she served as noontine aide
director, there is no evidence that school adm nistrators ever
criticized Villar's job performance. Panela Wrden and Janie
Tayl or, the Assistant Principal who eventually assuned

responsibility for supervision of noontinme aides, testified
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that they spoke with one another and expressed sone displ easure
over the fact that Villar did not nove around the |unch area
and pl ayground area nore while executing her noontine aide
director responsibilities. On any given day they m ght have
told Villar to nove around but there is no dispute that they
never called Villar in to speak with her about perceived
deficiencies in her job performance. In other words, Wrden
may have said "Isis, don't you think you should nove around”

but she never said "Isis, you are not properly perform ng your
job as noontine aide director."

In March 1985, the Vice-Principal suggested that Villar |et
the smaller students eat first. Accordingly, Villar had to
hol d back students in the upper grades and make sure discipline
was mai ntained while they were waiting in line. Villar
testified that on March 22, one particular line had been very
rebellious, with students junping, yelling and bangi ng on the
walls of the library. Accordingly, she made that particul ar
[ine wait until the very end. One student, who was irritated
with having to eat |ast, cane out of the line, pushed Villar,
and hit her on the shoulder with his fist. He then started
shouting obscenities and tried to poke her eye with his
finger. After Wrden arrived on the scene, the student
repeatedly indicated that he was going to punch Villar in the
mout h.

This incident took place on a Friday. Villar worked her

regul ar assignnent the follow ng Monday, Tuesday, and during

11



breakfast on Wdnesday.’ Thereafter, she was called to
Wrden's office and told that she was being tenporarily
suspended from her noontine duties because of Villar's
expressed concern for her safety. Isis Villar never told
Parmel a Worden that she was concerned for her safety.®"
Under st andably, Villar conplained about being renmoved from
her position as a noontinme aide director. She indicated that
she had never had problens in her eleven years in the position,
needed the noney, and, if Wrden was so concerned about her
safety, why didn't she renove her fromrecess duty as well.
Worden testified that the suspension was only designed as a

: 9
tenporary until matters "cooled down." The student,

"Worden testified that she did not speak to Villar
i medi ately because Villar was not at school on Monday. the
attendance records for Villar's regular education aide
assignnent reflect that she was in attendance.

8/illar, had, however, sent a letter to John G eenwood,
the President of the Board of Education on March 25, 1985. In
that letter, Villar criticized Wrrden and suggested that if
she, Villar, had not insisted upon the police being called, the
student, who was suspended for one day, would not have been
disciplined at all. Villar pointed out that Wrden was, by her
"extrene |eniency," encouraging other students to engage in
rebel | i ous behavior. That letter is part of the official PERB
file and notice was taken of that file. The letter was not,
however, introduced into evidence.

°l't is not clear whether Worden conducted any kind of
investigation of the March 22 incident. She testified that she
did talk to the student and unnamed others. According to
Worden, the student clained that Villar had been threatening
hi m because of his behavior and he had pushed her away.
Wor den, who seenmed to think that Villar, by her manner, incited
students, appeared to believe that Villar was in the wong even
t hough the student was a habitual truant who had been

12



however, left the school within two meeks after the March 22
incident and Villar was never restored to her assignnent.
According to Villar, Wrden suggested that if Villar initiated
Uni on invol venent, the tenporary action would becone
permanent. Villar did contact the Union and a grievance was
filed.

Wor den denied that the filing of the grievance resulted in
t he suspensi on becom ng permanent. She testified that she did
not restore Villar because she was satisfied with the work of
the replacenent and saw no need to replace a satisfactory-
enpl oyee with a nerely adequate enpl oyee. Her testinony is not
credited for the follow ng reason. Wrden indicated that she
had asked Taylor if she could manage the |unch period w thout
Villar, with a substitute. There is no evidence that a
repl acement was enployed for that first week. Moreover, even
if such a replacenent had been enpl oyed, one week of service is
hardly enough tinme to reach the conclusion that such an
enpl oyee should continue to fill a position Villar held for

approxi mately 11 years.

previously suspended because of threats and altercations
concerni ng other children.

Worden did not give her apparent belief that Villar was
partially at fault as a reason for the suspension. Simlarly,
she never gave any indication that Villar was being renoved
because of dissatisfaction with her job performance; the only
reason given was Villar's alleged fear for her safety. At the
time of the suspension, however, Villar denied that she had any
continuing concern in that regard.

13



D. ucatj o [ des_\versus_ Teachi sistants

For quite some tine, the District had enpl oyed teacher
assistants as well as education aides. The position of
education aide is in the bargaining unit represented by SEIU.
Educati on ai des, even those who do not work full-time, are
covered by a collective bargaining agreenent and are entitled
to a wide range of fringe benefits, including, but not limted
to, vacation, sick |leave, and holidays. Education aides are
part of the nerit system and have a vested right in their
conti nued enpl oynent.

Al t hough the duties and responsibilities of a teacher
assi stant were never nmade entirely clear, they apparently do
not differ, in great measure, fromthe duties and
responsi bilities of an education aide. The position of teacher
assi stant, however, is not a bargaining unit position.
| ncunbents are not considered nerit system enpl oyees, can be
termnated at the will of the enployer, and have no rights to
any of the fringe benefits afforded by the District.

Since the creation of the position of teacher assistant, a
pattern has devel oped whereby the District enploys an
i ncreasi ng nunber of teacher assistants and a decreasing nunber
of education aides. Although the reallocation of duties and
responsibilities and the elimnation or creation of positions
is not the issue in the this unfair practice proceeding,
enpl oyees' concerns about the potential elimnation of their

positions colored all the events discussed herein.
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Educati on aides at Col dwater Canyon were acutely aware of
the fact that their positions mght be elimnated and that, as
a practical matter, teacher assistants m ght be enployed to
replace them Their concerns were heightened during the
1984-85 school year given the enploynent of Wrden who favored,
al l egedly for budgetary reasons, the utilization of teacher
assi stants. 10 Throughout his long tenure, Charles Strole
enpl oyed no teacher assistants while during her first year,
Panmel a Worden hired between 10 and 12.

Not long after Worden began hiring teacher assistants,
education ai des began expressing concern regarding the status
of their positions. |In the fall of 1984, Union representatives
began visiting the school site and neeting with the enpl oyees.
Newl y hired teacher assistants conplained that they were a
captive audi ence during the Union neetings and tension began to
devel op between nenbers of the hitherto honpgeneous and
har noni ous par aprof essional staff. Several aides testified
t hat Worden expressed her preference for teacher assistants and
indicated that future hires would be within that
classification. According to Villar, sone education aides
began to get "panicky," asking her, in her capacity as steward,

whet her or not they would soon be term nated.

Al t hough teacher assistants were generally allowed to
wor k nmore hours than education aides, because they had no
benefits, their enploynent cost the District considerably |ess
per hour.
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Villar spoke to the Union and al so contacted the bilingual
education office in dowmtown District headquarters. After
speaki ng to Manuel Ponce and Lupe Torre, Villar |earned that
the District had no intention of elimnating bilingual aides,
but particular hiring patterns were left to the discretion of
the school principal. Villar nmet with Wirden, who reaffirned
her preference for teacher assistants because their enploynent
facilitated budget managenent. Apparently no definitive
informati on was provided with respect to the retention or
el imnation of education aide positions.

Sonetinme thereafter, at a regular neeting of Wbrden, the
education aides and the teacher assistants, evidence of tension
appeared, although it is not entirely clear if position
all ocation was the catalyst. At that neeting, on April 24,
1985, Worden announced that she had been approached by sone
t eacher assistants and informed that education aides had been
criticizing her. According to Villar, Wrden indicated that
such action neant that education aides were judging her and she
did not like being judged. Moreover, she indicated that if the
ai des persisted in judging her, she would reciprocate and judge
them Worden indicated they ought to keep in mnd that
eval uation tinme was arriving and she had the final say in that
pr ocess.

At that neeting, when asked what aides should do if they
had any questions or doubts, apparently about the security of

their positions, Wrden indicated that the aides should conme to
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her. In that school, she noted, no one had any authority
what soever except for her. She was in conmmand. Not hing
further was said at that neeting with respect to replacing the
education aides. 't
The next neeting where the question of education aides and
teacher assistants arose was called by Virginia Goddard, on a
day when Wbrden was not at the school site. Goddard had
| earned that sone education aides were having a neeting at
Villar's honme and, for reasons she could never articulate, the
notion of such a neeting was of sufficient concern to Goddard
that she imediately called a neeting of the aides during
regul ar wor ki ng hours.
W tnesses' recollections regarding the May 17 neeting
differ but, again, Villar's general recollection is

2

credited.1 According to Villar, balancing the school budget

llyillar'!*Villar' stestinonyregardi ngtheneeti ngonApril 24,
1985, is credited. Villar's recollection of specific details
was usually quite good. Moreover, Wrden did not deny naking
the statenments and Irene Moder, an education aide who has
recently had her differences with Villar, seened to recall sone
of the statenents Villar attributed to Worden, although Moder
could not specifically recall the context in which the
statenents were nmade.

12yillar''Villar' stestinonyissupportedbyBettyRossand
inferentially by Irene Moder. Moreover, Villar took notes at
the neeting and those notes were signed by three other aides.
To the extent the testinony of Goddard and Moder differs from
Villar's, it is not credited. Goddard was very nervous while
testifying and repreatedly denonstrated that it would be
i nappropriate to do or say anything which could be perceived as
chal I engi ng her superior, Wrden. Mder too presented herself
as a principal-pleaser who wanted a return to the days of
harmony before Isis Villar started witing letters and bringing
in the Union, and creating disharnony.
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had been a matter of general concern. Since teacher assistants
coul d be enployed at a reduced cost, aides reasonably felt
their jobs were in jeopardy.

At the neeting, CGoddard assured the aides that she was on
their side and fought a "hard battle" with Wrden in order to
retain their services. Although she had been on the brink of
resigning from her assignment as bilingual coordinator, for the
time being, their positions were safe. According to Villar,
Goodard told the enpl oyees not to rock the boat. According to
Moder, she was the one who said words to the effect "so you're
telling us not to rock the boat." Woever made the comrent,
the tenor of the neeting was clear. Goddard went on to say
that if Worden got irritated, she mght elimnate all the
bi | i ngual ai des. Wor den was described as intelligent,
powerful, and influential. Aides were told that Col dwater
Canyon was Wrden's school and she could do whatever she
want ed. Al though enpl oyees could contact the union, wite
letters, or talk to anyone they wi shed, it would not do them
any good because the school board was always going to side with
thé principal of the school.

Betty Ross described the neeting as follows:

Now, at the nmeeting, Virginia Goddard said
that we should stop rocking the boat because
she —Dr. Wrden has the right of
termnating all of the educational aide
positions. And Virginia Goddard assured us
t hat she has been doing everything in her
power to have Dr. Wrden accept the fact

that we are very good aides and we have been

wor ki ng for the school for a long tinme, and
that we should remain.
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But Virginia assured us that if we kept on
continually rocking the boat, Dr. Wrden has
ways of elimnating the position.

After the neeting, many of the aides were quite agitated.
Ross, who had transferred to Col dwater Canyon from Hazeltine
Avenue El enentary when her education aide position had been
elimnated, was particularly concerned. Ross recalled that
Lorraine Jobes, a representative of the District office, had
suggested that aides call her if they ever had any questions
about their positions. Accordingly, Ross called downtown in an
attenpt to alleviate her concern.

VWhen Worden returned to the school site the foll ow ng week,
she received word of the call to the District office and word
of the neeting called by Virginia Goddard. Wrden was quite
di spl eased. Based on her own testinony, she explicitly and
inplicitly indicated her anger with Goddard for calling the
neeting and her irritation at being confronted by
representatives fromthe District at a tinme when she had
i nsufficient know edge to respond.

In order to set the record straight, Wrden called a
nmeeting on May 22, 1985, in her office. |In a neeting everyone
described as storny, she indicated to the aides assenbl ed that
al t hough she woul d prefer enploying teacher assistants, as |ong
as the aides wished to retain their education aide positions,
they were safe, provided she was principal. She further

i ndi cated, however, that she m ght be transferring to a
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position at Pal os Verde and she could nake no guarantee whet her
a successor principal would elimnate the education aide
positions. Wrden went on to point out that there was a
si x-hour teacher assistant position available and it mght be
w se for an education aide to apply for such a position,
t her eby guaranteei ng continued enpl oynent. Finally, Wrden
indicated to the group her displeasure with the fact that
sonmeone had gone outside the school and called downtown
expressi ng concern about the continued retention of education
ai des. Ross, who concluded Wrden was blamng Villar for the
phone call, volunteered the information that she was the one
who had called downtown. After the neeting, Wrden and Ross
met to discuss the matter further.
Ross expl ained that she thought there was nothing

i nappropriate in calling dowmmtown. She recalled Wrden's
response as foll ows:

She said to ne that she is always avail abl e

at the school. | said you weren't here. |

shoul d have asked the office personnel and

t hey should have contacted her and she woul d

call nme back. But | should never cal

anyone outside of her. |In other words, |

have to go through the channels of going to

her directly.
According to Ross, Wrden was visibly upset during this
meeting. Although she ordinarily uses her hands a great deal,

on this occasion her novenents were less fluid. She was going

t hrough papers and you could tell that she was not at ease with
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the situation. Ross also testified that the tenpo of Wrden's
speech was noticeably changed.13
Worden and Ross had one additional neeting regarding the
retention of education aide positions. According to Wrden,
she had been gardening over Menorial Day weekend and while
gardeni ng she does her best thinking. As Wrden explained it,
she was questioning Ross' |evel of concern about the potentia
elimnation of her position and trying to ascertain the cause
of Ross' concern. Wbrden understood that Ross' position had
been elimnated at Hazeltine El ementary and concluded that the
only reason for elimnating the position was the school's
desire to get rid of Ross. Accordingly, Wrden decided to neet
with Ross to force Ross to recognize that she had not been

wanted in the previous school and perhaps get her to see she

m ght be repeating the pattern at Col dwater.

13puring the May 22 neeting between Worden and Ross,
there was also a discussion about a policy, instituted by
Wor den, of prohibiting education aides fromusing conpensatory
time or flextine while teacher assistants were allowed sone
flexibility in scheduling. Ross asked why the new policy had
been instituted and Wrden responded as foll ows:

She said that we were not — she was not
able to accompdate us in this respect

t hanks to your friend Isis since Isis had
gone ahead and brought the union into the
picture, and since now that Sally Ramrez
had cone in, we could no |onger take conp
ti me because that was not according to the
books and we had to go follow the books and
rul es because the union was on our backs.

21



At the neeting, Wrden repeatedly asked Ross if she had
made enem es at her previous school, if she had offended the
principal, if she had been overly active in the union, etc. In
front of Janie Taylor, Wrden explained to Ross that she was
obviously transferred because they wanted to get rid of her
because the principal would never have "closed out” a position
occupi ed by a val ued enpl oyee.

Worden justified her conversation with Ross by stating that
she was trying to get Ross to be introspective and perhaps get
in touch with some traits that offended people and led to her
premature renoval fromHazeltine. In that way, Wrden clained,
Ross m ght be able to avoid making the same m stakes and
suffering the sane fate at Col dwater. \Wether Worden's
statenments were gratuitously malicious or notivated by her
anti-union disposition, she was clearly suggesting that if Ross
had been renoved fromone school because she nmade waves, she
could easily be renoved from anot her.

E. Villar's and Ross' Perfornmance Eval uati ons

Backagr ound

There is no dispute that the process for the eval uation of
education aides at Col dwater Canyon El enmentary changed when
Panel a Wor den becane principal. Prior to Wrden's tenure, the
principal essentially left the evaluation of aides to their
i medi ate supervisor, the classroomteacher. Although the
cl assroom teacher had unfettered discretion with respect to

determ ni ng what the evaluation would say, the evaluation
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itself was ordinarily signed by Principal Strole and Virginia
Goddar d.

In years past, teachers, with the principal's endorsenent,
had been quite positive in their evaluation of aides. For the
1982-83 and 1983-84 school years, all those aides for whom
eval uations were admtted into evidence were rated as "exceeds
wor k performance standards” in nost categories. All received
"exceeds" in the overall work performance evaluation. |In the
category of "work habits" Villar consistently received a rating
of "neets work performance standards" but her overall rating
was "exceeds." No comments were included on any of the rating
sheets and there was no evidence as to whether or not training
was provided to teachers or as to whether Strole articul ated
t he standards he wanted teachers to utilize with respect to the
eval uati on of aides.

Early in the 1984-85 school year, based upon information
Wor den received during weekly or nonthly staff training
sessions, she concluded Goddard should not sign the
evaluations. The District apparently believed that it was
i nappropriate to officially have a nenber of the rank-and-file
certificated unit act in a supervisory capacity vis-a-vis a
rank-and-file nmenber of the classified unit. Although nothing
in the EERA woul d preclude a certificated enpl oyee from acting
in such a capacity, that was the District's position. No
District policy, however, prevented classroomteachers from

acting in precisely the sanme capacity as they had before Wrden
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arrived at the school. That is, teachers could stil
effectively recomend the content of the evaluation form The
only action precluded by District policy was Goddard's
signature on the evaluation. Notwthstanding the |atitude
afforded by the District's policy, Wrden wanted to have a
greater say and nore control over the eval uations.

Worden told Coddard early in the school year that Goddard
woul d no longer take an active role in the evaluation process;
that is, she would no longer sign the forms. Goddard did not
seem pl eased with the change which she viewed as an incursion
into her authority. W rden also told the aides thensel ves of
her increased role in the evaluation process and it is assuned
she also comunicated this information to the classroom
t eachers.

VWhen it came time to evaluate the aides, W rden clainms she
had no conversations with the teachers, no conversations wth
Goddard, and did nothing to set the process in notion.
Nevert hel ess, Goddard circul ated copies of the evaluation forns
to all the teachers, the fornms were, apparently w thout
direction, returned to either Goddard or Worden, and then
Goddard and a support staff enployee transferred the teachers'
comments onto a typed final evaluation form Goddard then
presented the typed forns to Wirden for her signature and
Wor den declined to sign until she had an opportunity to review

t he eval uati ons.
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Worden's_Approach to_ the Evaluation Process

In order to fulfill her duties and responsibilities as
principal and in order to gain information necessary for the
eval uation process, Wrden clains that she visited classroons
several times a week during her early tenure at Col dwater. She
testified that during those visits she had an opportunity to
observe the aides at work. Although the questioning of Wrden
was not particularly precise on this issue, it appears to the
under si gned that Worden made a point of visiting classroons in
order to get to know the faculty, the students, and the aides.
She did not, however, tinme her visits to correspond to the
brief period during the day when the education aide mght be in
the room Accordingly, | conclude that her ability to evaluate
the aides was not based on the extensive exposure she cl ains.
On the other hand, | conclude that Villar's testinony that
Worden was only in her classroomonce is also suspect and the
truth is probably sonmewhere in between.

Wor den cl aimed that she usually spoke with the faculty and
shared i nformati on when she returned from staff neetings at
District offices. She also indicated that she spoke with Rodie
Greenberg, the canpus |eader of the faculty association, on a
daily basis. Nevertheless, she also clains that she did not
speak with the faculty in general or with Burt Govenar in
particul ar about the evaluation of education aides. Wrden was
not asked, and accordingly did not deny, whether she spoke to

the faculty or the aides about the expectations she had for the
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14 She readily adnits that she did

j ob performance of aides.
not talk with either Betty Ross or Isis Villar about their job
performance, or perceived deficiencies, any tine during the
school year.

Worden did not have any witten standards for the
eval uati on of education aides. She did, however, claimto have
standards. Mst of themwere subjective. Wrden was quite
interested in the attitude of the aide when working with
children. She wanted themto radiate warnth and have positive
intonations in their speech. If children asked about the aide
when she was sick or ran to neet her and hug her during recess,
Wor den consi dered those things positive reflections on the
ai des' effectiveness.

In order to nerit a rating of "neets job performnce
standards,” Whrden wanted the aide to have a thorough know edge
of all materials, have a good understanding of children's
performance and ability, and be dependable. In order to rate
an "exceeds" the aide had to be able to work at all grade
| evel s, have a special relationship with other nenbers of the
staff, and a special attitude. Wrden's nodel aide would work
late and conme in early. That aide would have a good

relationship with office staff and would be willing to pick up

M“Worden's testinony that she did not talk to Govenar
about Villar's evaluation is not credited. Wrden admtted
t hat when she talked to Villar about her evaluation she
del i berately avoided reference to Govenar's coments because he
asked not to be involved in any controversy.
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a ringing tel ephone even when it was not her job to do so. The
nodel aide would be willing to do out-of-class work, would have
a greeting for all, and would renenber birthdays.

On the District evaluation form education aides were rated
inthe followng categories: 1. quality of work; 2. quantity of
wor k; 3. work habits; 4. relationships with others; 5.
additional job-related factors; and 6. overall work
performance. Wrden stated that her primary concern in the
eval uation of the aides was their relationship wth others.

She noted that the aide nust work with adults and with an
enotionally immature commodity, children. For the evaluation
it appeared that their relationship with adults outside the
cl assroomwas of paranount concern. Next, she thought
dependability and work habits were the nost inportant. O
great concern in that category was attendance.

Wrden admtted that she did not have fixed standards for
ranking aides in these categories. For exanple, Goria
Pi angerelli was frequently absent. She was not marked down in
wor k habits and in fact was rated as "exceeds" because she
suffered froma chronic heart condition and Worden thought it
adm rabl e that she worked at all. Betty Ross, on the other
hand, was absent a nunber of days during the year, primrily
because she had two extended bouts of the flu. Although the
teacher for whom Ross worked thought her work habits exceeded

job performance standards and specifically comented that Ross
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wor ked even when she was ill, W rden downgraded Ross in that
category.15

In other instances, Wrden would give an aide the highest
ranking in the two categories she considered nost inportant and
yet not give them an overall "exceeds." She always had sone
justification for deviating from her alleged standards. For
exanpl e, one aide had received "exceeds" in all categories from
the teacher. Although Worden kept the high marks for work
habits and relations with others, she marked the aide down in
all other categories. Although that type of rating would
ordinarily still rate an "exceeds", Wrden testified that in
this instance, the aide was not sufficiently proficient in
English. Another aide received only "neets" in every category
but relationships with others and ended up with an "exceeds"
eval uation, while another received an "exceeds" only in the
category of work habits and ended up with an overall rating of
"exceeds".

In summary, Worden appeared to | ook at each aide
i ndividually and used standards which seenmed appropriate for

that aide. |If she personally liked the aide, the aide fared

15I'f worden had taken the time to |look at Ross' record
with the District she would have recogni zed that Ross' absences
for illness in the 1984-85 school year were unusual. She then
could have ascertai ned whether they were attributable to an
extraordi nary situation which warranted the special treatnent
afforded Pi angerelli.
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well in the evaluation process. If she and the aide had their
differences, there is no evidence that Wrden tried to | ook
beyond her personal reactions and eval uate the aide
objectively. For exanple, Wrden did not think that Ross

wor ked with other aides or went out of her way for others.
When Ross pointed out that she had done the inventory of aide
materials and had undertaken the training of several aides,
Worden did nothing to find out whether her own assessnent had
been incorrect.

Anot her exanpl e concerned whether or not Ross had given a
test to a student in a tinely manner. Wrden concluded she had
not and considered the matter of such inportance that she used
it to justify marking Ross down in one category. \Wen Ross
suggested that Wrden's information was incorrect, Wrden did
nothing to verify it.

Perhaps equally telling is the fact that Wrden denies any
effort to meet with the teachers who worked with the aides on a
daily basis. She undercut their recommendations w thout naking
any attenpt to ascertain what standards they used. Worden
cl ai ms she discussed the evaluations at |length with Goddard but
Goddard testified that only the best aide, Lucy Fajardo, was
discussed. In this regard, | credit Goddard!s testinony.

Based upon all descriptions of the way Wrden conducted herself
in meetings it is concluded that if she did nention other aides
to Goddard, it was to tell her, not discuss with her, how they

were being rated.
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In other words, it is concluded that the eval uation process
was not fair. That does not, however, answer the question of
whet her the evaluations of Ross and Villar were retaliatory. A
closer look at their evaluations and the process is necessary
to answer that question.

Villar's Eval uation

Prior to Wrden's arrival at Coldwater, Villar had
regul arly received an overall rating of "exceeds." Wrden's
overall rating of Villar was that she net job perfornmance
standards. Although Wrden nodified many of the eval uations
prepared by Goddard based on teacher input, she did not nake
any changes in the evaluation for Villar.

Govenar testified that he believed that Villar's
performance was not as outstanding as it had been in previous
years and he had marked down her overall rating because her
wor k habits had deteriorated. He thought she was absent nore
often and that she caused difficulties because she did not nmake
timely reports as to whether she would be in on a particul ar
day. Govenar also marked Villar down in the category of
relationships with others. He testified that people had
expressed concerns to himabout Villar's attitude out of class
and her performance as a playground supervisor. He was also
told that Villar was taking breaks when she wasn't supposed to

and he had heard disparaging runors about letters and
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16 In terms of the nmechanics of her classroom

| awsui ts.
performnce, he continued to rate her as "exceeds."

On the official form prepared by Goddard and her assistant,
Villar was marked as "exceeds" only in quality of work.

Govenar had marked her as "exceeds" in quality and quantity of
wor k when it was conbined as one category on the form he had
been given. \Wen his comments were transferred to the fina
form she was inexplicably marked down in the category of
quantity of work. Worden, however, stated that she woul d have
mar ked her down anyway.

Worden tried to explain the basis for her rating of.ViIIar
in the category of quantity of work. Worden indicated that she
did not believe that students exited fromVillar's program
qui ckly enough and that nust have been a result of Villar*s not
preparing enough alternative ways for themto grasp concepts
necessary before they could be main streanmed into English
speaki ng cl asses. W rden's explanation did not ring true. It

sounded as if she were reaching for a justification rather than

®Al t hough the contract between the Union and the
District did not provide break tinme for aides, aides
traditionally were afforded such a benefit at Coldwater. After
Villar conpl ai ned about other contract infractions, however,
the District decided to elimnate break tine. Mbder
specifically admtted blamng Villar for the |less favorable
wor ki ng conditions. Fromthe way the information was
communi cated to Govenar, he apparently concluded that Villar
was taking unauthorized breaks. There is absolutely nothing in
the record to support that belief.
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sinply admtting that a m stake had been made. Her entire

expl anation of the rating in the category of quantity of work

sounded |ike an appropriate articulation of a basis for

eval uating the teacher, not the bilingual aide. Villar

received a "neets" in the category of work habits because of

her absences. She also got a "neets" in relationships with

ot hers, apparently because Worden did not see her as outgoing.
There were no explanatory coments on Villar's eval uation.

Worden indicated that she preferred nmaki ng comments on

eval uations because it nmade them nore personal and she thought

words were nore communicative than categorical ratings. Wrden

refrained from saying anything on Villar's eval uation, however,

because she didn't want to make any comments that m ght be

m sconstrued. Worden testified there had been so many phone

calls and letters about Villar com ng across her desk during

the school year that she didn't want to open any new subjects

for di sagreenent.

Ross' Eval uation

In her 1982-83 and 1983-84 eval uations, Betty Ross was
ranked as "exceeds work performance standards” in all
categories. |In 1984-85, her teacher gave her those sane
ratings but they were dramatically changed by Panela Worden,
who mar ked Ross down in work habits, relationships with others,
and her overall rating. As previously noted, in work habits,
the teacher had witten "Always tried to be here, even if ill.
Very dependable.” Wbrden, claimng that Ross' supervising
t eacher had never worked with an aide and did not know how to
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eval uate, marked Ross down and wrote in "attendance average."
I.n the category relationship with others, the teacher had
witten "good relationship with students and with teacher."
Wor den marked Ross down in that category and wote down "Needs
to work on positive relationships with other staff nmenbers.”
This last coment requires sone background information.
Ross and ot her aides had been at odds with Rodie G eenberg the
previ ous school year regarding sone comments allegedly made by
G eenber g. Fences had been nended between G eenberg and the
Spani sh-surnaned ai des, but not between G eenberg and Ross.
Ross testified that her attenpts to be friendly had been
spurned by Greenberg. Even when they saw each other at a
weddi ng and Ross said hello, Geenberg acknow edged Ross'
husband only. Wrden, however, seened to hold Ross singly
responsible for any rift. Wrden admtted that G eenberg spoke
to her alnpost daily and that G eenberg frequently nade
dis_paragi ng remarks about Ross. Wrden further admtted that
she never tried to talk to G eenberg about Ross and she never
directly discouraged her from bad-nouthing Ross. Yet, in
eval uati ng Ross, Wrden admtted that she held it against her
that fences had not been nended with G eenberg. Wrden
suggested that, since Greenberg was a powerful influence at the
school, it was incunbent upon Ross to nake anends. Wbrden
tried to describe other ways in which Ross' relationships with
others left something to be desired but she could not cone up

wi th anything specific.
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1. 1SSUES

A Did the Respondent violate Governnment Code section
3543.5(a) when it rated Isis Villar's work performance during
the 1984-85 school year as "neets work performance standards"?
Dd it also violate section 3543.5(b)?

B. To what extent, if any, can matters outside the scope
of the unfair practice conplaint pertaining to the perfornmance
eval uation of Betty Ross be considered in this unfair practice
pr oceedi ng?

C. To what extent, if any, can matters outside the scope
of the unfair practice conplaint, which were dism ssed by the
regi onal attorney but not appealed to the Board itself,
pertaining to the renoval of Isis Villar as a noontine aide
director, be considered in this unfair practice proceedi ng?

V. CONCLUSIONS OF LAW
A 1sis Villar's Performance Evaluation

It is alleged that the District violated section 3543.5(a)
by discrimnating and retaliating against Villar because she
engaged in protected activity. The retaliation addressed in
the unfair practice conplaint pertains to the overal
performance rating on Villar's 1984-85 job perfornmance
evaluation. In order to prevail in this action, Villar and the
Uni on nust establish that she engaged in protected activity as
defined under the Act, that the enployer knew of such activity,
and that such activity was a notivating factor in the issuance

of the performance evaluation. Novato Unified School District

(1982) PERB decision No. 210. In Novato, the Board noted that

34



"unlawful notive is the specific nexus required in the
establishnent of a prinma facie case." The Board noted further,
that direct proof of unlawful notivation is rarely possible.
Accordingly, unlawful notivation my be established by
circunstantial evidence and inferred fromthe record as a whole,.
In the instant case, the Charging Party has no difficulty
establishing the first two prongs of the Novato test as the
District admtted Villar engaged in protected activity and its
knowl edge of such activity is not disputed. As set forth at
| ength above, Villar was the uni on steward, the |eader of the
par apr of essi onal s at Col dwater Canyon, had nunmerous di scussions
with Worden regarding the status of education aides versus
teacher assistants, was the spokesperson for aides regarding
pay for the Jew sh holidays and was perceived by Wrden as a
troubl emaker who was frequently overstepping the principal and
going to outsiders such as the Union and the Board of Education.
In terms of unlawful notivation, know edge of protected
activity as well as other factors may support the inference of
such notivation. Oher factors include the timng of the
enpl oyer's conduct in relation to the enpl oyee's protected
activity, the enployer's disparate treatnment of the enpl oyee,
the enployer's departure from established procedures and
standards, the enployer's inconsistent or contradictory
justifications for its action, failure to offer justification

to the aggrieved enployee at the tinme the adverse action was
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taken, or the proffering of exaggerated or vague and anbi guous

reasons for the action. [Novato, supra; North Sacranento Schoo

District (1982) PERB Decision No, 264.

In the instant case, know edge of Villar's extensive
protected activity was on Worden's mnd while she was filling
out the evaluation form In explaining why she put no commrents
on Villar's évaluation, Wor den made the follow ng coments:

[Bl]y the time that this evaluation was
written, there had been many things that |
had seen cross ny desk, comng fromMs.
Villar — . . . through regional people,

t hrough district people, through phone
calls, through all kinds of things . . . |
t hought rather than have anything

m sunderstood, | felt it better — . . . |
felt it best not to say anything

The matters which cane across Wrden's desk concerning Villar,
which are part of the record, are conplaints about non-paynent
for the Jewi sh holidays and being shortchanged in paychecks.
Bot h those conplaints involve Union representation. O her
matters involving Villar pertained to the dispute over the
enpl oynent of teacher assistants and visits by the Union to the
school. In addition, Wrden received copies of the letters to
the President of the Board of Education and regiona

adm ni strators concerning aide safety and Villar's position as
noontime aide director. Finally, there was further Union

i nvol vement over Villar's renoval fromthe noontine aide
director's position, which was followed by her filing of a

gri evance.
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There is no contention by the District that any of the
above-nentioned activities were not protected. Although Wrden
testified that she recognized the right of enployees to
comunicate with outsiders with respect to their grievances,
she openly admtted being displeased with such behavi or when it
preceded attenpts to resolve differences by dealing directly
with her. It is concluded that Wrden was not pl eased when her
enpl oyees called outsiders or adm nistrators, regardless of
when they were call ed, because she expressed displ easure when
Villar called Sally Ramrez even though Villar had gone to
Worden first. Since Villar's activity was protected, and since
Worden admits that she found such protected activity
di sagreeabl e, an inference of unlawful notivation is
estabfished.

An inference of unlawful notivation is raised by other
facts as well. For exanple, there is evidence of disparate
treatnment in that Isis Villar was the only education aide in
the 1984-85 school year who had no conments on her eval uation.
Mor eover, the standards articulated for the eval uations of
ai des were vague or anbi guous and, generally, were not
consi stently applied.

Once the Charging Party establishes a prima facie show ng
adequat e to support the inference that the exercise of rights
guaranteed by the EERA was a notivating factor in the adverse
personnel action, the burden shifts to the District to prove
that its action would have been the sane despite the protected
activity. Novato, supra. In the District's defense, the
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evi dence strongly suggests that the standards used by Worden
were different fromthose enployed by Strole, and enpl oyees
could not automatically expect a rating of "exceeds job
performance standards.” In addition, there is sone support for
the District's position that Villar's job performance in the
1984-85 school year was not as exenplary as it was in previous
years, because Govenar, who had rated her the previous two
years, gave her a lower rating in 1984-85. Neverthel ess,
Wrden made it clear that her evaluation was conpletely

i ndependent of Govenar's. Moreover, the undersigned is not
convi nced Govenar's evaluation was not tainted by the sanme non
job-related factors which influenced Wrden.

In the last analysis, it cannot be concluded that the
District established that Villar would have received the sane
eval uati on even had she not engaged in protected activity.
Worden's standards were too illusory for her to convince the
undersigned either that Villars activismdid not inpact upon
her evaluation or that job-related considerations led to her
eval uation. Although there m ght have been perm ssible
subj ective factors which led to Villar's evaluation, the
District did not neet is burden in establishing them
Accordingly, it is found that the District retaliated against
Villar when it issued her 1984-85 perfornmance eval uation

Since Villar's protected activity involved seeking Union

representation and filing a grievance, the District's action
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al so viol ated section 3543.5(b). By her verbal adnonitions and
her actions, Wrden repeatedly discouraged enpl oyees from
seeking Union representation and interfered wwth the Union's
ability to carry out its statutory right and responsibility to

represent enpl oyees.

B. Betty_ Ross' Evaluation

1. The Rules for._Unalleged Violations

The PERB has long held that, under limted circunstances,
al l egations regarding violations not set forth in the
Char ge/ Conpl aint nay be considered in the disposition of an

unfair practice proceeding. In Santa Clara Unified School

District (1979) PERB Decision No. 104, the Board held that an
Unal | eged viol ation may be reached if: (1) it is intimately
related to the subject matter of the conplaint; (2) the facts
are part of the same course of conduct; and (3) the Unall eged
violation is fully litigated and the parties have had the
opportunity to exam ne and cross-exam ne the wi tnesses on the

i ssue.

In Santa _C ara the charged violation was a discrimnatory
refusal to hire. The uncharged viol ation concerned remarks
made during the conversation when enpl oyment was deni ed. In

San_Ranpn Valley_Unified School District (1982) PERB Deci sion

No. 230, the Board reversed an adm nistrative |law judge's
finding of a violation based upon Unall eged coercive
statements. The alleged statenents were introduced as evidence

of illegal notive for the alleged violations, but there was no
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indication at the hearing that the Charging Party was seeking a
separate finding of an unfair practice based upon those
statenments. In fact the respondent in that case objected to
the statements except as evidence of unlawful notive. The
Board concluded that finding an unfair practice on that basis
denied the District "its right to be fully informed of charges
brought against it and to have a full and fair opportunity to

defend such charges."” (ld. at 10.) In Belridge Schoo

District (1980) PERB Decision No. 157, however, the Board did
make a finding with respect to an Unall eged viol ati on where the
record showed the matter was fully Ilitigated.

In the final analysis, a reviewof all the cases indicates
that the primary issue in determning whether it is appropriate
to make findings on an Unalleged violation is whether to do so
woul d be fair.

2. The Application of Santa Cara to the Instant Case
Sonmewhat early in the formal hearing of this matter, the
the parties were advised that the undersigned was interested in

t he evaluation of Betty Ross and had questions regarding the
circunst ances under which it was issued. Thus, the Respondent
was on notice that an independent inquiry was being made.

Al so, the factors relevant to determ ning whether or not there
was an inference of unlawful notivation necessarily required
conparing Villar's evaluation and the process that led to

i ssuance of the evaluations of other simlarly-situated

enpl oyees.
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For the foregoing reasons, allegations pertaining to Ross'
eval uation were fully litigated and each side had an
opportunity to exam ne and cross-exan ne w tnesses on the
i ssue. Moreover, prior to the close of the hearing, Respondent
was advised of the Charging Party's intention to nove for an
anmendnent to the Conplaint. At such time, the Respondent was
not precluded fromcalling additional w tnesses on the question
of Ross' evaluation and it elected not to do so.

Al t hough the matter was fully litigated, it is stil
concl uded that the Union should not be allowed to prevail.

Ross protested her evaluation in June 1985, claimng it was
issued in retaliation for protected activity. No satisfactory
expl anati on has been given as to why she was not part of the
original Unfair Practice Charge. Although what happened to
Ross stens fromthe sanme factors that led to the discrimnation
against Villar, allowing an amendnent to include Ross would do
a disservice to the statute of limtation provisions of the
Act. Regents of the University of Califorpia (UCLA). (1983)
PERB Deci sion No. 267. Thus, notw thstanding the proof, the

amendment will not be all owed.

C. The Position of Noontine Aide Director

The question of whether or not PERB should entertain an
all egation pertaining to Villar's renoval fromthe position of
noontime aide director is conplex and not easily resolved. The
matter was raised in the original Unfair Practice Charge filed

on Septenber 18, 1985. The issue was el aborated upon in the
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First Amended Unfair Practice Charge filed on Cctober 30,
1985. By letter dated Novenber 25, 1985, the boar d agent
charged with responsibility for investigating the Unfair
Practice Charge dism ssed the allegations pertaining to the
noontime aide director position and advised the Charging Party
of its right to appeal the refusal to issue a conplaint. The
all egations pertaining to the noontine aide director position
were di sm ssed because the Charge failed to specify the
protected activity engaged in by Villar prior to her renoval.
The Charging Party elected not to appeal the partial dismssal.
On the first day of the formal hearing in this matter,

counsel for the Charging Party was asked if the matter
regarding Villar's renoval from the noontinme aide director
position was going to be pursued as an independent violation.
The di scussion which took place on that matter is set forth, in
rel evant part, bel ow

ALJ: M. Paule, you are not going to

attenpt to argue at sone point in tine that

you have established an Unall eged viol ation

wWith respect to the renoval fromthe noon

ai de position, are you?

MR. PAULE: Your honor, our position is that

there were a nunber of incidents that took

place that led to cul mnation of having the

performance eval uation changed. The

Regi onal Attorney has already ruled that as

far as the renoval fromthe Noon Aide

Director position as being a separate and

i ndependent charge, the Regional Attorney

has already ruled that it cannot be.

However, it is our position that it is

perfectly appropriate to still present

evidence with respect to that to show a
background to the eventual incident that
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occurred with respect to the perfornmance
eval uati on.

ALJ: Okay. | mean, this is —perhaps |
shoul d not discuss ny own quandary in this
matter. It is clear to ne that if the

regi onal attorney dism sses a charge and
that dismssal is appealed to the Board,
that | have no jurisdiction to reinvoke it.
It is not entirely clear to ne whether or
not | could reinvoke the charge or make a
finding on an Unal |l eged violation when that
matter is not pending before the Board and
therefore, | amnot robbed of jurisdiction,
and that's why | wanted to get you to answer
directly rather than circuitously ny
guestion as to whether or not you intended
to attenpt to establish an Unall eged

vi ol ati on.

MR. PAULE: Not as an independent allegation

ALJ: Ckay.

MR. PAULE: W are presenting evidence with

respect to the renoval as well as other

incidents that go to background to add

flavor, if youwll, and to further support

the eventual action that was taken with

respect to the performance eval uation.

Not wi t hst andi ng the di scussion set forth above, by the tine

t he hearing concluded, the Charging Party was urging the
undersigned to make a finding with respect to whether or not
Villar's renoval fromthe position of noontinme aide director
was in retaliation for her protected activity. | ndeed,
t hr oughout the hearing, both sides submtted a substanti al
amount of evidence with respect to Villar's renoval fromthe
position. As set forth in sone detail above, the evidence went
far beyond what woul d have been necessary in order to provide

background material or to establish the context in which the
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eval uati on was issued.

It appears to the undersigned that the matter was fully
litigated and the Charging Party established that VILLAR was
renmoved from her position as noontine aide director because of
her protected activity. Nevertheless, it nmay be the Respondent
woul d have proceeded differently if the Charging Party had
clearly indicated its intention to nove forward independently.
G ven the Charging Party's specific denial that the noontine
aide director's position was an issue, the Unall eged charge
should not be allowed. 6

V. RENMEDY

The District has been found to have violated section
3543.5(a) and 3543.5(b) of the EERA by discrimnating against
Isis Villar because of the exercise of rights guaranteed to her
by the EERA. In retaliating against Villar, the District also
denied and interfered with the rights of SEIU protected by the
Act .

In section 3541.5(c) the PERB is given the power and
authority to issue cease and desist orders and to order parties

to take such affirmative action as will effectuate the purposes

®Based upon the authority in Rivcom Corp.. V.
Agricultural Labor Relations Board (1983) 34 Cal.3d 743, it
appears that the Board could entertain the Unalleged violation
even though it was previously dismssed. Although it is
unnecessary to reach that issue in this case, to avoid
uncertainty in the future, if Regional Attorney dism ssals are
intended to preclude raising the issues at a future date,
per haps they should issue with a statenent to that effect and
"W thout |eave to amend.”
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of the Act. Therefore, in the instant case, it is appropriate
to order the District to cease and desist, in general, from
conduct found to be in violation of the Act and to, nore
specifically, cease and desist fromdiscrimnating against, and
interfering with, enployees because of their exercise of rights
guar anteed by the Act.

In ternms of Villar's evaluation for the 1984-85 schoo
year, it is determ ned that the evaluation should be renoved
fromVillar's personnel file, and other official files where it
m ght be kept, and destroyed. The questions then presented are
whet her and how to evaluate Villar. Wrden has denonstrated
that she did not fairly evaluate Villar in the past and there
IS serious question as to whether she could do so in the
future. It may be equally difficult for someone else to becone
involved in the process at this late date. Neverthel ess,
Villar is entitled to an evaluation and the District nust be
required to separate its anti-union prejudice fromthe
eval uation process. Accordingly, if Villar wants an eval uation
for the 1984-85 school year, the District should devel op
non-di scrimnatory criteria for Villar's evaluation and
designate an individual to conduct that evaluation in a manner
free fromanti-union bias.

It is also appropriate that the District be required to
post a notice incorporating the terns of the order. The notice

shoul d be subscribed by an authorized agent of the District
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indicating that it will conply with the terns thereof. The
notice shall not be reduced in size. Posting such a notice

wi Il provide enployees with notice that the enpl oyer has acted
in an unlawful manner and is being required to cease and desi st
fromthis activity. It effectuates the purposes of the Act
that enpl oyees be inforned of the resolution of the controversy
and wi Il announce the enployer's readiness to conply with the

ordered renmedy. See Placerville Union School District (1978)

PERB Deci si on No. 69. In Pandol and Sons v. Agricultural Labor

Rel ations Bd. (1979) 98 Cal.App.3d 580, 587 the California

District Court of Appeals approved a simlar posting

requirement. NLRB v. Express Publishing Co., (1941) 312 U. S

426 [8 LRRM 415].
E.&IQ&ED_M
Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby ORDERED t hat
the District, its governing board and its representatives shall:
A CEASE AND DESI ST FROM
(1) Discrimnating against, and interfering with, Isis
Villar because of her exercise of rights guaranteed by the
Educati onal Enpl oynent Rel ati ons Act.
(2) Denying to the Los Angeles Gty and County School
Enpl oyees Uni on, Local 99, SEIU, AFL-CIO rights guaranteed by

t he Educational Enpl oynment Rel ations Act.
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B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Renove and destroy the 1984-85 evaluation of Isis
Villar from her personnel file and any other District file
where it is naintained.

(2) If Villar wants an evaluation for the 1984-85
school year, the District nust devel op non-discrimnmnatory
criteria for that evaluation and designate an individual to
conduct the evaluation without regard to Villar's protected
activity.

(3) Wthin ten 10 workdays from service of the fina
decision in this matter, post at all school sites and all other
wor k | ocations where notices to enployees are custonarily
pl aced, copies of the Notice attached hereto as an Appendi x.
The Notice must be signed by an authorized agent of the
District indicating that the District will conply with the
terms of this order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the notice is not reduced in
size, altered, defaced or covered by any other material.

(4) Upon issuance of a final decision, make witten
notification of the actions taken to conply with these orders
to the Los Angel es Regional Director of the Public Enploynment
Rel ati ons Board in accordance with his instructions.

Pursuant to California Adm nistrative Code, title 8,
part Iil, section 32305, this Proposed Decision and Order shal
becone final unless a party files a statenent of exceptions

with the Board itself at the headquarters office in Sacranmento
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wi thin 20 days of service of this Decision. [In accordance with
PERB Regul ations, the statenent of exceptions should identify-
by page citation or exhibit nunber the portions of the record,
if any, relied upon for such exceptions. See California

Adm ni strative Code, title 8, part IIl, section 32300. A
docunment is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not later than the [ast
day set for filing ..." See California Adm nistrative Code,
title 8 wpart 111, section 32135. Code of Cvil Proocedur e

section 1013 shall apply. Any statenent of exceptions and
supporting brief nmust be served concurrently with its filing
upon each party to this proceeding. Proof of service shal
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, part |11,
sections 32300, 32305 and 32140.

Dat ed: Decenber 31, 198 6
Barbara E. Ml er

Adm ni strative Law Judge
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