STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

GEORGE V. MRVI CHI N,

Charging Party, Case No. LA-CO 416

V. PERB Deci sion No. 661
CALI FORNI A SCHOOL EMPLOYEES April 1, 1988
ASSQOCI ATI ON,
Respondent .

Appearances; George V. Myvichin, on his own behalf; Mrci B.
SevilTe, Attorney, for California School Enployees Associ ation.,

Bef ore Hesse, Chairperson; Porter, Craib and Shank, Menbers.
DECI SI ON AND ORDER

This case is before the Public Enploynent Rel ations Board
(Board) on appeal by Charging Party of the Board agent's
di sm ssal, attached hereto, of his charge that the California
School Enpl oyees Association violated section 3543.6(b) of the
Educati onal Enploynent Relations Act. W have reviewed the
dismssal and, finding it to be free of prejudicial error,
adopt it as the Decision of the Board itself.

The unfair practice charge in Case No. LA-CO 416 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

By the BOARD



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

SACRAMENTO REGIONAL OFFICE
1031 18TH STREET, SUITE 102
SACRAMENTO, CALIFORNIA 95814
(916) 322-3198

Novenber 19, 1987

M. George V. Mvichin

RE: Mvichin v. California School Enpl oyees Associ ati on.
Unfair Practice Charge No. LA-CO416. First Amended Charge

Dear M. MVvichin: —

You have filed a char?e agai nst the California School Enployees
Associ ation (CSEA) alleging that it violated the Educationa
Enpl oynent Rel ations Act (EERA) by failing to properly
represent you in regard to grievances and unfair practice
charges which you filed. Specifically, you assert that CSEA:
(1) repeatedly refused to provide you assistance regardi ng
numer ous grievances you have filed agai nst the enpl oyer;

(2? refused to respond to your suggestions regarding the CSEA s
byl aws, its constitution and its negotiations; (3) violated its
own Policy 606 by referring your comunications to the
Gievance Commttee to Field Representative Manuel Arnmas;

(4) wongly sent you a PERB Notice of Appearance show ng that a
CSEA attorney was representing you in an unfair practice charge
against the District; and (5 engaged in collusion wth the

D strict against your interests.

You were infornmed by Jorge Leon's letter of Cctober 6, 1987
(attached) that the above-referenced charge did not state a
prima facie violation and would be dismssed if you did not
either anend the charge or wwthdraw it by Cctober 16, 1987. On
Qctober 21, 1987 you filed the first anended charge in this
case which did not provide any additional information
concerning the allegations contained in the original charge.
For this reason, the allegations contained in the origina
charge as reiterated in the first amended charge are hereby
di smssed based on the rationale contained in M. Leon's
Cctober 6, 1987 letter.
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The first anended charge al so focuses on CSEA's failure to
provi de representation for you during an informal conference on
PERB Case Nos. LA-CE-2548 and LA- CE-2571. This infornal
conference was held on Cctober 5, 1987 and both charges were

wi thdrawn the follow ng day. According to the first anmended
charge you entered a request concerning CSEA representation
with M. Armas on Septenber 18. You were inforned by M. Arnmas
in a phone call on or about Cctober 1, 1987 that you would be
rece|V|n% "future advisenent"” regarding the infornal PERB

heari n ut that he would be there. The informal conference
was held on Cctober 5, with no one representing CSEA in

att endance.

As stated in M. Leon's letter of Cctober 6, 1987, in order to
state a prina facie case of a union's failure to conply with
its duty of fair representation, the charge nust state facts
whi ch denonstrate that the exclusive representative has handl ed
a matter in an arbitrary, discrimnatory or in a bad faith
manner. Under United Teachers of Los Angeles (Gollins) (1983)
PERB Deci sion No. 258 nere negligence or poor Ludgnent in
handl i ng of a grievance does not constitute a breach of the
union's duty. The first amended charge in this case does not
state a prinma facie violation of the duty of fair
representation for two reasons. First, there are no facts
alleged in the first amended charge which indicate that the
failure to the CSEA representative to appear at the infornal
conference was the result of bad faith, discrimnatory, or
arbitrary conduct.

Second, there is no obligation on the part of the exclusive
representative to provide representation for a nenber of the
bar?aining unit in extra-contractual matters not under its
exclusive control. San Francisco_( assroom Teachers'

Associ ation_(Chestangue) (1985) PERB Deci sion No. 544;
California State Enployees' Association (Darzins) (1985) PERB
Deci si on No. 546-S.

| n Hawki ns v. %@bbggk and WI cox Co. (1980) 1LLS. DC, N Onio)
105 LRRM 3458, " involving an enpl oyee who alleged that the
uni on shoul d have advised him regardi ng admnistrative and

judicial remedies to alleged discrimnatory conduct by his
enpl oyer, the District court ruled:

The National Labor Relations Act, _
authorizing unions to represent enployees in

'PERB has fol |l owed decisions of the federal courts and
the National Labor Rel ations Board |nterPret|ng the Nati onal
Labor Rel ations Act involving the dut fair representation.
Firefighters Union v. Aty of Vallejo (1974) 12 Cal 3d 608 [116

Cal . Rptr. 507] and see SEI U, Local 99 (Kinmett) (1979) PERB
Deci si on No. 106.
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the creation and adm ni stration of
col | ective bargai ning agreenents with

enpl oyers, together with the correl ative
duty of fair representati on, however, is
limted to the collective bargaining
a?reenent process. . . . The union's duty
of fair representation is restricted to the
context of the collective bargaining
agreenent and does not extend to |egal
renedi es avail abl e outsi de of the enpl oynent
context. See International Brotherhood of
Bl ectrical Wrkers v. Foust. 442 U S 42,
101 TRRM2365 (1979); Vaca v. S_ilrije_s__, 386

U S 171, 64 LRRM 2369 (1967); hrey v.
Moore. 375 U.S. 335, 55 LRRM 20 ;
Ford Mbtor Co. v. Huffman. 345 U S. 330, 331

CRRVIZ548 (1952).

In the present case, the defendant union was
not under any duty to advise the plaintiff
of its legal rights outside the context of
the coll ective bargai ning agreenent. The
union had no duty to act as an attorney at

| aw advising the plaintiff of all possible
alternatives of |egal recourse.

Simlarly, a federal district court has stated:

In the typical fair representati on case, it
Is asserted that the union has breached its
duty to represent the enployee fairly as
regards a enpl oynent contract. However, in
such cases it is expresslg provi ded by |aw
that the union shall be the exclusive
representative of all the enFonees in the
unit for the purposes of collective
bargaining in respect to rates of pay,
wages, hours of enpl oynent, or other
conditions of enploynment. . . . Thus, in
t he tyﬁical fair representation case, the
union has the right, derived fromlaw or
fromits constitution, to _represent the
enpl oyee exclusively in certain classes of
cases. This right 1nposes a correlative
duty to performdiligently the duties of its
agenc%z and not to engage in conduct which
Is arbitrary, discrimnatory or in bad
faith. Vaca v. Sipes. supra. Such is not
t he case here.
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The statute provides that a petition for
certification of eligibility to apply for

adj ust nent assi stance nmay be filed elther by
a group of enployees or by their union.

Co Therefore, [the union] had no
exclusive right, nor correlative duty to
file on behalf of plaintiffs in their
proposed class. Plaintiffs could have filed
for thenselves. Lacy v. Local 287. United
Aut onobi | e. Aerospace, and Agricultura
I'nplenent Workers of Anerica (1979) (U S

DC, SO Dist. Ind.) 102 LRRM2847. (Enphasis
added.)

Based on this rationale and that contained in the Cctober 0,
1987 letter these charges are hereby di sm ssed.

R ght to Appeal

Pursuant to Public EnPIo¥nent Rel ati ons Board regul ations, you
may obtain a reviewof this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal (California Admnistrative
Code, title 8, section 32635(a)). To be tinely filed, the
original and five copies of such appeal nust be actually

recei ved by the Board itself before the close of business
(5:00 p.n]? or sent by telegraph, certified or Express United
States nmail postmarked no later than the last date set for

filing (section 32135). Code of Gvil Procedure section 1013
shall apply. The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a

conpl aint, any other party may file with the Board an origi nal
and five copies of a statenment in opposition within twenty

cal endar days followi ng the date of service of the appeal
(section 32635(b)).

[ Vi

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany each copy of a docunment served upon a
party or filed with the Board itself. (See section 32140 for
the required contents and a sanple form) The docunment will be
con5|dered_proEerIy "served" when personally delivered or
deposited in the first-class mail postage paid and properly
addr essed.
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Extension of Tine

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three cal endar days before the
expiration of the tinme required for filing the docunent. The
request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shal
e acconpani ed by proof of service of the request upon each
party (section 32132).

Final Date

1f no appeal is filed within the specified tine [imts, the
dismssal will beconme final when the tine limts have expired.

Si ncerely,

John Spittler
Acting Ceneral Counsel

¢Rbbert"Thonpson
Regi onal Attorney

At t achnent

cc: Christine Bleuler

1373d



STATE of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT REbNﬂONS BOARD

SACRAMENTO REGIONAL OFFICE
1031 18TH STREET, SUITE 102
SACRAMENTO, CALIFORNIA 95814
(916) 322-3198

Cct ober 6, 1987

M. George V. Mvichin

RE: Mvichin v. California School Enployees Associ ation. Case
- No. LA-CO 416

Dear M. _MVichin:

You have filed a char ?e agai nst the California School Enpl oP/ees
Association (CSEA) alleging that it violated the Educationa
Enpl oynent Rel ations Act (EERA) by failing to properly

represent you in regard to grievances and unfair practice
charges which you filed. Specifically, you assert that CSEA
(1) repeatedly refused to provide you assistance regarding
numer ous grievances you have filed agai nst the enpl oyer; (2)
refused to respond to your suggestions regarding the CSEA s

byl aws, its constitution and its negotiations; (3) violated its
own Pol i cy 606 by referring your conmunications to the
Qievance Committee to Field Representative Manuel Armas; (4)
wrongly sent you a PERB Notice of Appearance show ng that a
CSEA attorney was representing you In an unfair practice charge
agai nst the District; (5) engaged in collusion wth the

D strict against your interests.

M/ investigation revealed the following information. You are
enpl oyed as an Athletic Trainer by the Chino Unified School
District and have been so enpl oyed for sonme ten years. Your
duties include training and conditioning student athletes in
injury prevention, issuance of safety equipnment to students and
admnistering fi rst aid. Between Sept enber 1986 and

June 23, 1987, you filed some 50 grievances agai nst the
District all egi ng nunerous contract violations. During that
period you also filed two unfair practice charges against the
District. Throughout this tinme, you have requested that the
CSEA provi de assistance in the resol ution of both the
grievances and the charges.
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1. Refusals to provide assistance With your grievances.
As of April, 1987, many of the grievances you filed had reached

the third level pursuant to the contract grievance procedure.
The CSEA |ocal chapter had refused to pursue the grievances on
your behal f because, according to CSEA representative Manuel
Armas, the grievances did not "state valid clains." You
appeal ed Armas’ determnations pursuant to CSEA s Policy 606
and on April 15, 1987, the Gievance Commttee upheld the
refusal to pursue the grievances.

On April 28, 1987, you were "reprinanded, |ibeled, and

sl andered" by M. Reynoso, Assistant Principal at Chino H gh
School, where you work. Later that day, Ms. Small, dassified
Personnel Director, sent you a letter regarding a
reclassification of your position. You advised Chapter
President M. Warren about these natters. M. Warren said,
"Don't worry." Also on this date, you filed an unfair practice
charge against CSEA for failure to properly represent you
(LA-CO 413). -

Oh May 7 and 8 you reported further "harassnent” and all eged
contract violations by the District to M. Warren. On May 11,
13, and 14 you reported further alleged violations by the

D strict.

"On June 1, 1987, you sent a letter to Warren aski ng why he was
failing to assist you wwth the alleged contract violations by
D strict and why he was "acting as though M. Mvichin had been
expul sed [sic] fromthe union.”

On June 2, 1987, M. Warren cane to your work area at about
noon. He gave you papers which you had presented to CSEA,

i ncl udi ng copi es of your grievances and said, "I want to talKk
to you." You told himyou' d prefer to talk later. He said, "I
want to talk to you now | don't want to talk to you anynore.

Here's your papers. Fromnowon, go through M. Fields. |
hope you get fired." Later that day, CSEA Representative M.
Fields notified you that M. Arnmas woul d represent you in your
grievances. On June 17, 1987, M. Armas notified you that he
had reviewed your grievances filed to date and had determ ned
that the grievances did not present contract violations.
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2. Failure to Respond to your suggestions regarding_the CSEA
byl aws, constitution, and its negoti ations.

On May 5, 1987, you sent M. Warren a letter nmaking certain
recommendati ons on upcomng negotiations with the District, and
- suggesting changes in the CSEA by-laws and constitution. To
date, CSEA has not responded to your suggestions. On May 25,
198% you sent M. Warren a letter suggesting a nenber "Bill of
Rights."

3. Maolation of CSEA Policy 606.

Oh May 6, 1987 you sent a grievance appeal to CSEA Director of
Field Operations. The Director referred this natter to Manuel
Armas, CSEA Field Representative. You allege that this
referral to the Field Representative violates Policy 606.

whi ch provides, in part:

.1 Ceneral: Notw thstanding the provisions of
Item 605, if a Chapter refuses to provide

assi stance and/or request state assistance for a
menber confronted by a disciplinary action from
the district of enploynment or any adverse

enpl oyment condition, the nenber nmay appeal the
Chapter's refusal and request assistance fromthe
State Associ ati on.

L] » - L] L] - - - - - -

.4 Action Upon Recei Pt of Appeal: The Director,
Field Qperations shall cause the matter to be
thoroughly and immediately investigated by a
Field Representative. The investigation by the
concerned FR shall be conducted w thout delay and
submtted to the DFO together with the
conclusions and recomendations of the FR

- - L] L] - - L] - - - - - L]

- L] L] - » - - - L] L] L] L] - L] - L] . - L] - L] L] L] - -

.5 Determnation After Investigation: The
appeal and report of investigation will be
submtted to the President and Executive D rector
for determnation of a course of action. If tine
permts, the matter will be submtted to the
Board of Directors for action. |f time does not
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permt Board consideration, the President and
Executive Drector will determne the course of
action and cause it to be fully inplenented. A
report will then be rendered to the Board of
Directors at its next neeting and a final report,
If required, will ultimately be presented to the
Board. The appellant and concerned Chapter
President will be advised of the determ ned
course of action.

4. Wongly_sending_you_a PERB Notice of_ Appearance.

On May 20, 1987, you received a PERB Notice of Appearance
regardi ng LA-CO 413 which erroneously stated the title of the
case. Rather than indicating "Mvichin v. CSEA " the Notice
stated, "CSEA #102 (George Mvichin) v. Chino Unified School
Dist." The notice indicated that Ms. Christine Bleuler would
be representing CSEA in the matter. On approxi mately May 25,
1987, you sent Ms. Bleuler a letter asking that she explain the
notice. On June 3, 1987, Ms. Bleuler sent you a letter

advi sing you that the case nane in the Notice was a m st ake,
and explalining that she was representing CSEA in the charge
whi ch you filed agai nst the Association rather than
representing you. She also sent a corrected Noti ce.

5. Engaging_in collusion with the District against your
" interests.

On June 17, 1987, M. Arnmas provided you with a copy of a page
from a charge which you had filed against the D strict
(LA-CE-2571), a case to which you note the CSEA "is not a
party." You allege that the fact that Armas had in his
possessi on a copy of the charge denonstrates that there is sonme
formof collusion between the Dstrict and the CSEA

ANALYS| S

Charging Party has alleged that the exclusive representative
denied Charging Party the right to fair representation

guar ant eed by EERA section 3544.9 and thereby viol ated section
EERA 3543. 6(b). The duty of fair representation inposed on the
excl usive representative extends to grievance handli ng.

Frenont Teachers Association (King) (1980) PERB Deci sion

No. 125; United Teachers of Los Angeles (Collins) (1983) PERB
Decision No. 258. In order to state a prinma facie violation of
this section of the EERA Charging Party nust show that the
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Associ ation's conduct was arbitrary, discrimnatory, or in bad
faith. In United Teachers of lLos Angeles (Collins), 1d.. the
Publ i ¢ Enpl oynent Rel ations Board (PERB) stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgrment in handling a grievance does not
constitute a breach of the union's duty.

L] * - - L4 * L] L4 - L L] L] - L] LJ L] - * L] L L -

A union nay exercise its discretion to
determne how far to pursue a grievance in

t he enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance
or process a grievance in a perfunctory
fashion. Awunion is also not required to
process an enpl oyee's grievance if the
chances for success are m ni nal .

In order to state a prima facie case alleging arbitrary conduct
violative of the duty of fair representation the Charging Party::

. . must, at a mninmm include an
assertion of sufficient facts fromwhich it
becones apparent how or in what manner the
excl usive representative's action or
I naction was without a rationale basis or
devoi d of honest judgnment. Reed D strict
Teachers Association, CTA NEA (Reyes) (1983)
PERB Deci sion No. 332, citing Rocklin
Teachers Prof essional Associ ation_(Ronero)
(1980) PERB Deci sion No. 124.

1. Refusals to provide assistance wWith your grjeyances.

The investigation disclosed that the CSEA refused to assist you
I n processing your grievances because they did not "state valid
clainms.” The charge does not present and the investigation
failed to yield any facts which would indicate that the CSEA
refused to provide assistance in pursuing your grievances for
arbitrary, discrimnatory, or bad faith reasons. As noted
above, a union is not required to process an enpl oyee's
grievance if the chances for success are mnimal. United
Teachers of Los Angeles (Collins), supra. For t hese reasons,
thlf al l egation does not present a prina facie case of an EERA
vi ol ation.
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M. Warren's alleged comments of June 2, 1987 to Kou that he
did not wish to talk to you any nore and that he hoped you
woul d be fired appears to be an expression of personal
sentinent. Standing alone, the statement does not rise to the
| evel of arbitrary, bad faith, or discrimnatory conduct, since
there is no evidence that there was any effect on CSEA s
actions regarding you or on your relationship with your

enpl oyer. The charge does not present any information to
denonstrate that Warren communi cated his sentinment to any other
person in the CSEA, that his comrent otherwi se led CSEA to fai
to exercise its duties to you, or that it led CSEA to engage in
arbitrary, bad faith, or discrimnatory conduct toward you.

For these reasons, this allegation does not present a prinma
facie case of an EERA viol ation.

2. Failure to respond to your suggestions regarding the CSFA
Byl aws, constitution. and its negotiations.

In El _Centro El enentary_Teachers Association (1982) PERB
Deci sion No. 232, the PERB noted that:

: the duty of fair representation

i npl i es sone consideration of the views of
various groups of enployees and sonme access
for communi cation of those views, but there
is no requirenent that formal procedures be
established. (1d., p. 15-16.)

Wiile the CSEA has a duty to consider the views of its nenbers
it does not have a specific obligation to respond to their
suggestions. Its failure to respond to your suggestions,
therefore, does not appear to violate any duty 1t has toward
you. The charge does not present any other facts to
denonstrate that CSEA engaged in bad faith, arbitrary, or
discrimnatory conduct in this matter. |If its failure to
respond to your comments can be characterized as negligent
conduct, that is not enough to breach its duty. Unite
Teachers of Los Angeles (Collins), supra.

3. Violation of CSEA Policy 606.

You assert that CSEA violated the policy when the Director of
Field Qperations referred your grievances appeal on May 6 back
to Field Representative Manuel Armas. This procedure appears
to be specifically permtted by section 606.4. |Its action does
not appear to violate any other provision of Policy 606,
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therefore, this allegation does not present a prinma facie case
of a violation of the EERA

4. Wongly_sending you a PERB Notijce of Appear ance.

You assert that CSEA sent you a Notice of Appearance form
containing errors. The harmto you of this action is not
clear. CSEA, through Ms. Bleuler corrected the errors within
approxi mately five days of receiving your letter asking for an
expl anation. |Its action does not appear to constitute
discrimnatory, bad faith, or arbitrary conduct. For these
reasons, this allegation does not present a prina facie case of
an EERA vi ol ation.

5. Engaging_jn collusion wth the Dstrict against_your
Interests.

Based on the fact that M. Armas revealed to you that he had in
hi s possession a copy of a charge which you filed against the
District and which you did not serve upon the CSEA, you assert
that the CSEA nust be in collusion with the District. First,
there are no facts that indicate that Armas received the charge
fromthe District. Assumng that he did, however, Charging
Party has not cited an authority which requires the District to
mai ntain the confidentiality of charges filed against it. To
the contrary, charges filed with the PERB are considered public
docunents. Governnment Code section 6252 (d). As such, they
are available for public inspection. Governnent Code section
6253. The District was under no obligation to maintain the
secrecy of the charge. 1In light of the fact that as of the
date of M. Arnmas' revelation, you had by then filed two
charges against the Dstrict and one agai nst the CSEA, it does
not seem unusual that CSEA and the District would comunicate
about these matters. Furthernore, you had requested that CSEA
assi st you in pursuing the charges against the District. Qher
than the fact that CSEA had apparently gotten a copy of the
charge fromthe District, the charge does not reveal that the
CSEA has engaged in any collusive conduct with the D strict

agai nst your interests. For these reasons, this allegation
does not state a prima facie case of an EERA viol ati on.

For these reasons, the charge as presently witten does not
state a prinma facie case. |If you feel that there are any
factual 1naccuracies in this letter or any additional facts
whi ch woul d correct the deficiencies explained above, please
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amend the charge accordingly. The anended charge shoul d be
prepared on a standard PERB unfair practice charge formclearly
| abel ed First Arended Charge, contain all the facts and

all egations you wi sh to nmake, and be signed under penal t% of
perjury by the charging party. The amended charge nust be
served on the respondent and the original proof of service nust
be filed with PERB. If | do not receive an anended charge or
wi t hdrawal fromyou before Cctober 16, 1987, | shall dismss

your charge. |If you have any questions on how to proceed,
pl ease call nme at (916) 323-8015.

Si ncerely,

Jorge A. Leon
Staff Attorney

041d



