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Before Porter, Craib and Shank, Menbers.
DECI SI ON
SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Barbara C. Abbot
(Charging Party), of the general counsel's dism ssal of her
charge alleging that the California Teachers Association (CTA)
violated her First and Fourteenth Amendnent rights, citing

Chi cago Teachers' Union v. Hudson (1986) 106 S.Ct. 1066 [121

LRRM 2793], by using unconstitutional procedures in the
deduction of agency fees from Charging Party's salary.

Charging Party's appeal of the dism ssal is based upon the
assertion that the San Ranon Valley Educators' Association (the
exclusive representative) and the California Teachers

Associ ation, collectively, constitute the "Union": CTAis the

entity which dictates the procedure pursuant to which fees are



taken and used; the San Ranon Valley Unified School District
transfers fees directly to CTA; and conplete relief cannot be
obtained unless CTA is made a party to this proceeding. The
regional attorney in the attached Refusal to Issue Conplaint
and Dismssal of Unfair Practice Charge dism ssed the charge
because the exclusive representative, not the affiliate, is the
proper respondent® and the charge as witten fails to state a
prima facie violation of the Educational Enploynent Rel ations
Act (EERA).

W concur in the regional attorney's analysis. In King

Gty H gh School District Association, et al. (1982) PERB

Deci sion No. 197, the Board ruled that the proper respondent
for an agency fee challenge is the exclusive representative.

The Board reiterated this principle in Police Oficers Research

Association of California and California Associ ati on of Food

and Drug Oficials (1987) PERB Decision No. 644-S, dismssing

the charges against the affiliate organizations and hol di ng
that the exclusive representative is the proper respondent in
an agency fee challenge. Affiliation with the exclusive
representative is insufficient to make the statew de

organi zati on the exclusive representative and, "[h]ence, it was

not liable for a violation of EERA. " Fresno Unified Schoo

!on February 23, 1987 the general counsel issued a
conplaint on an unfair practice charge filed by Charging Party
agai nst the exclusive representative containing charges
substantially simlar to the charges against CTA. San Ranobn
Val | ey Educators Associ ation, SF-CO 304.




District (1982) PERB Decision No. 208; Washington Unified

School District (1985) PERB Decision No. 549. Therefore, we

dismss this case for failure to state a prinma facie violation
of EERA
ORDER
The unfair practice charge in Case No. SF-CO 305 is hereby

DI SM SSED.

Menbers Porter and Craib joined in this Decision.



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
San Francisco Regional Office

177 Post Street, Suite 900

San Francisco, California 94108

(415)557-1350

March 19, 1987

Bar bara C. Abbot

Di ane Ross _
Cali fornia Teachers Assn.
1705 Murchison Drive

P. O. Box 921 .
Burlingame, CA 94011-0921

Be: REFUSAL TO | SSUE COMPLAI NT AND DI SM SSAL OF UNFAI R PRACTI CE CHARGE
Barbara C. Abbot v. CaliforniaTeachers Association, Charge No. SF QO 305

Dear Parties:

Pursuant to Public Enpl oynent Rel ations Board (PERB) Regul ation section 32730,
a conplaint will not be issued in the above-referenced case and the pending
charge i s hereby dismssed because it fails to allege facts sufficient to state
a prim facie violation of the Educati onal Enploynent Rel ations Act (EERA)

The reasoni ng whi ch underlies this decision follows. ' -

On January 19, 1987 Barbara C. Abbot filed an unfair practice charge agai nst
the California Teachers Association (CTA) alleging facts which purport to set
forth a violation of EERA section 3543.5(a). More specifically, charging party
al | eges the fol | ow ng: . §

1.  Aportion of Ms. Abbot's nmonthly pay has been seized unlawful Iy fromher
by the District. She is an objecting agency fee payer and therefore she
shoul d have to pay no nore than 85 percent of nenbership dues. 15 percent
are, by CTA' s adm ssion, chargeable to political and ideol ogical activi-
ties and therefore objectionable to Ms. Abbot; Yet the District deducts
100 percent of the menbership dues fromMs. Abbot's paycheck. Despite her
objection, the District continues to facilitate the full deduction of CA
dues fromher nonthly paycheck. The District is forcing her to extend an
"involuntary loan" to CTA. .

2. The nethod by whi ch CTA determnes that 15 percent of the nonthly menber-
ship dues is attributable to political and I deol ogi cal expenses Is
obj ectionable. The audit (dated Decenb_er_ 12, 1986), whileclaimngto

'References to the EERA are to Governnent Code sections 3540 et seq.
PERB Regul ations are codified at California Admnistrative Code, Title 8.



Barbara C. Abbot
Di ane Boss
March 19, 1987
Page 2

have been undertaken ih accordance with general |y accepted accounting
standards, does.not indicate that it conplied wth the Hudson deci sion.

The i tem zation contained in the audit |acks the specificity required by
Hudson.

3. CTAhas failedto provi de a reasonably pronpt opportunity for Ms. Abbot to
chal | enge the amount of the deduction. CTA did not initiate a procedure
ina pronpt manner. Over nine nonths transpired between the effective -
date of Hudson and the arbitration hearing commenced in January 1987. the
American Arbitration Association (AAA) is not an inpartial decision-maker.
It was selected by CTAunilaterally. Agency fee objectors were not part
of the selection process. Numerous |abor |eaders sit on the National.
Board of the AAA.  The AAAhearing does not present a reasonabl e oppor-.
tunity to object to the agency fee amount. The hearing i s conducted at
t he headquarters of the statewi de CTAin Burlingane, California, during
school hours over a period of six days, and was set at a tine and dat e
that coul d not be changed by any of the objectors. Charging party has no
reliable way to verify whether the arbitrator selected by AA is conpetent
and-inpartial. CTAunilaterally selected the arbitrator froma |ist
created by AMA .

4, CTA did not provide escrow for amounts reasonably in dispute during the
period that the deduction was being chal | enged. The escrow account, if
It exists, is solely controlled by CTA and therefore not in conpliance
wi th Hudson. Charging party's requests for information about the escrow
account have come to naught. She has not been told the nanes, |ocation
or |dent|ty of those responsible for the account. .

On February 23, 1987 the regional attorney wote to charging party informng
her of the def ects contained in the ori ginal unfair practice charge and
war ni ng her that unless withdrawn or anended, the allegat.ions woul d be

- dismssed on'March 2, 1987. Subsequently chargi ng party requested and was
granted an extension until March 10, 1987. On March 10, 1987 charging party
filed a first amended unfair practice charge with PERBin this matter.

- Charging party takes issté inthe first amended unfair practice charge witha
statenment contained in the February 23, 1987 warning | etter. She disputes the
assertion that,

SRVEA pays CTA a portion of its dues |n return for
servi ces.

Charging party does not dispute that there is an exchange bet ween SRVEA and
"CTAinwhich CTAis paid for services rendered to the | ocal entity. Father,
charging party clains that the entire paycheck goes directly to CTA, and then
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| ocal dues are sent back to SRVEA. this, inher view, establishes that SRFEA
has "no independent financial existence." Charging party's theory is that,

CTAdirects all actions of the local and controls it
conpl etely.

Consequently, inher view, CTAis liable as a "principal."

For the reasons set forth inthewarning letter of February 23, 1987, attached
and incorporated by reference, the allegations of the original unfair practice
charge and the first amended unfair practi.ce charge fail to set forth a prina
facie violati on of EERA sections 3543.6 (b) and 3544.9. The all egati ons and
argunent contained in the first anmended unfair practice charge do not cure the
defects of the original charge. Accordingly, the allegations are dismssed
and no complaint will issue thereon.

Pursuant to Public Empl oynent Rel ations Board regul ati on section 32635
(California Admnistrative Code, title 8, part I11), you nay appeal the
refusal to issue a conplaint (dismssal) to the Board itself.

R ght to Appeal

You may obtain areviewof this dismssal of the charge.by filing an appeal to

the Board itself within twenty (20) cal endar days after service of this Notice
(section 32635(a)). Tobetinely filed, the original and five (5) copies of

such appeal. nust be actual |y received by the Board itself before the close of

busi ness (5:00 p.m) or sent by telegraph or certified or Express United

States nail postmarked not later than the | ast date set for filing. Code cf
G vil Procedure section 1013 shall apply. The Board's address is:.

Publ i ¢ Empl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814~

If you file atinely appeal of the refusal to issue a conplaint, any other

party may file with the Board an original and five (5) copies of a statenent
i noppositionwthintwenty (20) cal endar days follow ng the date of service
of the appeal (section 32635(h)). ' - ' :

Servi ce

Al'l docunents authorized to be filed herein must al so be "served" upon all
parties to the proceeding, and a "proof of service" nust acconpany each copy
of a docunent served upon a party or filed with the Board itself (see
section 32140 for the required contents and a sanple form . The docunment will
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be cohsi dered properly "served" when personally delivered or dep05| tedinthe -
first-class mai| postage paid and properly addressed..

Ext ensi on of Tine

A request for an extension of time inwhichto file a docunent with the Board
itself must be inwiting and filed with the Board at the previously noted -
address.. Arequest far an extension nust be filed at .1 east three (3) cal endar
days before the expiration of thetine required for filing the docunent. The
request nust indicate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpanied by proof of service of
t he request upon each party (section 32132).

Final Date

I f no appeal is filedwithinthe specifictime limts, the dismssal -wiI__I'
become final whenthe time limts have expired. .

Very truly yours,

JEFFREY SLOAN
Gener al . Counsel

By PETER HABEEFELD
Regional Attorney

cc: General Counsel
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San Francisco Regiond Office
177 Pogt Street, Suite 900

San Francisco, Calfornra A109
(415) 557-1350

February 23, 1987 |

Barbara C. m-'
.

mﬂéﬂsara C Abbot v. California Teachers Association Charge No SFC0305
Dear | Ms. _ Abbot:

ON January 19, 1987 Barbara C Abbot flled an unfair practlce chargeagainst
the ‘California Teachers Association (CTA) alleging facts which purport to set
forth a violation of EERA section 3543.5(a). Mare specifically, charging
party allegesthefollowing:

A portion of Ms. Abbgt's monthly pay has.been Seized unlawfully from her
by the District. She is an objecting agency fee payer and therefore she
1. should have to pay no more than 85 percent of membership dues. 15 per

are, by CTA's admission,

chargeable to political and ideological acti\tes
ties and therefore objectionable to Ms. Abbot. Yet the Districtdeducts .
100 percent of membership duesfrom Ms. Abbot's paychecks. Despite .
objection, the District continuesto facilitate the full deduction, of e hey
dues from her monthly paycheck. The District is forcing her to exten(m
"involuntary loan" to CIA.

2. The method by which CTA determines that 152pqr|q@rpﬁegf]oﬁ1@y which CTA determlnesthc
ship dues is attributable to polltlcal and ideological expense _is
objectionable. The audit (dated December 12, 1986), while claimi
~have been undertaken in accordance with generally accepted accounting
standards, does not indicate that it complied with the Hudson decision.
Theitemization containedintheauditlacksthespecificityrequired by Hudson.

3. CTA saas failed to provide a reasonably prompt opportunity for Ms Abbott
o chalenge - theamount of. the deduction. CIA did not initiate a proce-
dure in a prompt manner. Ovea nine months transpired between the
effective date of Hudson and the arbitration hearing commenced in
January 1987. The American Arbitration Association (AAA) is notan
impartia decison-maker. It was selected by CTA unilaterally. Agency
fee objectors were not part of the selection process. Numerous labor
leaders sit on the National Boad of the AAA. The AAA hearing does not
present a reasonable opportunity to object to the agency fee amount. The
hearing is conducted at the headquarters of the &tafewide CIA in -
Burlingame, California, during school hours over a period of six days,
and was set a a time and date that could not be changed by any of the
objectors. Charging party has no reliable way to verify whether the
arbitrator selected by AAA is competent and impartial. CIA unilaterally
selected the arbitrator from a list created by AAA
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4. CTA did not provide escrow for amountsreasonably in dispute during the _ ' _ _ :
period that the deduction was being challenged. The escrow account, if
it exists, is solely controller by CIA and therefore not in compliance
with Hudson Charging party's requests for information about the esczs
accoaaccount havecometo naught. Shehasnot been told thenames, location
or identity of those responsible for the account..

Inwestigation of the charge revealed the following. The collective bargaining

: me: agr eement between theDistrict and the San Ramon Valley Education Association
in Article 10, Organizational Security, provided for an election tobeheld in
aceasdance with rulesand regulations of the Public Employment Relations&ia@icns Boazd

(PERB) to determine the issue of agency shop. Such an election washeld and -
the member s of the negotiating unit approved agen shop. Asaresult, member®
of thenegotiatingunit whoaremembersof SRVEA/CTA/NEA arerequwedtgh ve
dues deducted for the duration of time agreement. Any member of the '

O A B A AT BN AL B B P 4B e A R AR BRNCLo nified

member ship dues, initiation fees, and general assessments. If such individual
does not authorize payroll deduction of the service fee or sake payment '
directly to the Association, the District, upon written request from the.
Association, shall begin payroll deduction of the service fee. - Such a written
request from theAssociation must includeverification from the Association:
that it has, in writing, informed the Association non-member of his/her

options regarding the religious objection and the mehod of payment of the
service fee. '

FERB records show that the CTA is an organization with which the San Sesn
Valley EducatorsAssociation (SRVEA)isaffiliated, andonly SRVEA isthe
exclusive representative of District certificated employees. SRVEA paysCTA a
portion of its dues in return for services. S ' )

In Link v. Antioch Unified School District, et al. (1985) FERB Orde - _

No. TR-47, the Board examined the exclusiverepresentative's demand and return:
stem and determined that the procedural protections made availableto -

obj ecting fee-payors were sufficient to mest EERA standards, even though they

did not require that the entire amount of the agency fee be escrowed pending

the exclusive representative's determination and re@mbursement of the amount

attributable to political/ideolcgical expenses.” Subsequent to PERB's

~ lmhere, as here, the exclusive representative was affiliated with
statewide CTA. Many aspects of thedemand-and-return system were provided by
statewide CTA to the local chapter and to CTA chapters throughout the state.
The escrow account, for example, was administered at the state level and
contained a aum intended to protect all objectors in the state.
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decision in Link, the U.S. Supreme Court issued its decision in Chicago
Teaches Union v Hudson (1986) 106 S. Ct 1066 [121 LRRM 2793]. Hudan held
that the exclusive representatives constitutionally required to provides an
adequateexplanation of thebasisfor thefee, areasonably prompt oppor testityity
to challenge the amount of the fiee before an impartial decision-maker, and an
escrow for the amounts reasonably in dispute while such challenges axe peading.

In Eresno Unified School District (1982) FERB Decision No. 208, Washingtmatdngtaon
Unified School Disgrict (1985) PERB Decison No. 549, BEHRB held that mere.

affiliation by theexclusiver epresentativewith the statewideor ganization
(such as CT A)<Si IeienEonaetgstamyiyle preanizptiosing BE € e
representative and "hence, it was not liable for “a violation of BEERA" Also "
see Link v. California TeachetsAssaciation.and National-Education Association -
(1981) PERB Order No. Ad-123. - o R _ L
The charge, as written, fails to stategfrima facieviolation of EERA. Only . = ~
.the exclusive representative is required to provide the procedural protections
discussed above. CIA is not the exclusive representative, and therefore is -
not obllﬁed to provide the Hudson-type pr ural requirements. Having no
such obligation unde EERA, CTA isnot an appropriate a party to thisaction.

If you feel that there are any factual inaccuracies in this letter or -an¥ _
additional facts which would correct the deficiencies explained above* please g
amend thechargeaccordingly. (1) Theamended chargeshould beprepared on sandard PERB
Charge, (2) contain all the facts and allegations you wish to make, o R
(3) indicate the case number where indicated on the form (even though you are

not towrite in the box when orlﬂlnally filing a charge), (4) and be signed

under penalty of perjury by the charging par(t:?/ (forms enclosed), The amended

charge mugt_be served on the respondent, and proof of service mug be attache

to tlhe;e%r)lglnal as well as to all copies of the amended charge (forms

“enclosed).

If I do not réceivean amendad charge or withdrawal from, you on or before :
Madch 2, 1987, | shall dismiss your char%e. If you have any questions on how
to proceed, please call me at 84/115) 557-1350. : . _

Sincerely vours,

Peter Haberfel d
Regi onal Attorney

Encl osur es



