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DECI SI ON

SHANK, Menber: Los R os O assified Enpl oyee Association
(Charging Party, Union or Association) appeals the dism ssal of
the unfair |abor practices charges filed against Los R os
Community College District (hereafter Respondent or District)
to the Public Enploynment Relations Board (Board or PERB).*

Charging Party filed unfair |abor practice charges with the
Board on Decenber 15, 1986 and March 2, 1987 all eging that

Respondent failed to provide it with copies of the "Position

1Two separate charges were filed and heard on 3/30/87 and
4/ 21/87. The parties have stipulated to consolidate both cases
for deci sion.



Control Report"” (PCR) and by conditioning delivery of the PCR
upon Charging Party's advance paynent of an "excessive and
burdensone fee," in violation of Governnment Code section
3543. 5% and, derivatively, 3543 and 3543.1:

Ann Lynch, Association president, testified that she first
observed the PCR in a hallway at the district office outside of
a | ocked storage room where salvage paper is stored. The PCR
contains information about every nonfaculty position in the
District including whether or not the position is filled or
vacant, the identity of the enployee in the position, job
classification, budgeted salary for the position, anount of
salary expended to date, and the social security nunber of the

enpl oyee occupying the position.

2The Educational Enploynent Relations Act (EERA) is
codi fied at Governnent Code sections 3540, et seq. Section
3543.5 states in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



By letter dated Decenber 8, 1986 the Associ ation requested
that the District provide it with certain PCRs and further
stated that the District had not responded to its verba
request nmade three weeks earlier. Jimy Maule, director of
classified personnel, responded by |etter dated Decenber 8,
1986 stating that the requested PCR s were available for
i nspection at a nutually convenient tinme, that the Union could
make its own copies at ten cents per page and that an advance
charge based on actual cost to the District would be required
for an additional conputer run.

On Decenber 12, 1986, Maule rescinded the offer made in
his Decenber 8, 1986 letter based on the ground that the
requested PCR s contained "confidential information regarding
nanmes and social security nunbers.” The letter also indicated
that these facts were not known by Maule at the tinme he

responded to the Association's Decenber 8, 1986 request.

Charging Party repeated its request for specific PCR s, by
letter dated January 21, 1987, advising that the reports were
necessary for preparation of the 1987-1988 negoti ations
regardi ng contract re-openers.

On January 30, 1987, the District responded by expressing
its concern over the fact that the requested reports contained
nanes and social security nunbers of enployees both within and

outside the bargaining unit. The District outlined the various



costs associated with providing the requested reports w thout
the social security nunbers and further indicated that said
costs are payable in advance.? |

There is nothing in the record to suggest that any further
communi cation between the parties took place prior to the
filing of the unfair |abor practice charges.

DI SCUSSI ON

LOCATI ON_OF PCR/ WAl VER

The Associ ation excepts to the ALJ's finding that Lynch
first observed the PCR in the recycled paper storage bin and
asserts that the PCR was discarded in a public hallway and,
therefore, the District waived its right not to rel ease the
report in its current form Charging Party asserts that,

assum ng the PCR contains confidential information (social

3The District proposed to charge $613.73 to copy the
1985-86 year-end PCR and nmanual |y delete the social security
nunbers. The District proposed to charge $860.53 to nodify its
conputer programto enable it to print future copies of the
report without social security nunbers at a cost of $202.40 per
copy. The PCR is divided into five volunmes and consists of
approxi mately 2,500 pages of |egal size conputer print-out
paper .

The PCR is produced once every four nonths with a single
copy interimreport printed twice each nonth. A final year-end
report is produced annually.



security numbers), the District, by |eaving the docunment in a
public hallway, waived its right to assert confidentiality.?*
There is nothing in the record to indicate that the PCR was
first observed by Lynch in the recycled paper storage bin.
However, Lynch's testinony that she saw the PCR in the District
hal | way outside a |ocked door where salvage paper is nornally
stored, is uncontroverted. Therefore, we do not endorse the
ALJ's finding of fact with regard to Lynch's initia
observation of the PCR
The courts and the National Labor Relations Board (NLRB)
have repeatedly held that evidence of a party's intention to
wai ve a statutory right nust be "clear and unn stakeable" to be

credited. Metropolitan Edison Co. v. NLRB (1983) 460 U.S. 693,

708 [75 L.Ed.2d 387, 103 S.Ct. 1467]. Under well-established

“Charging Party cites Governnent Code section 6254.5 in
support of its contention. Governnent Code section 6254.5

states, in relevant part:

Not wi t hst andi ng any ot her provisions of the

| aw, whenever a state or |ocal agency

di scl oses a public record which is otherw se
exenpt fromthis chapter, to any nenber of the
public, this disclosure shall constitute a

wai ver of the exenptions specified in Sections
6254, 6254.7, or other simlar provisions of

| aw. For the purposes of this section, before
a disclosure of an otherw se exenpt public
record by a state or local agency to a federa
agency, is made, the federal agency shal

agree in witing to conply with this chapter.
For purposes of this section, "agency"

i ncludes a nmenber, agent, officer, or enployee
of the agency acting within the scope of his
or her nenbership, agency, office, or

enpl oynment .



Board precedent a finding of waiver will be nade only upon

"clear and unm st akeabl e" |anguage or conduct. Mbdesto Gty

School s and H gh School District (1985) PERB Decision No. 479;

Davis Unified School District, et al. (1980) PERB Deci sion No.

116; Amador Valley Joint Union H gh School District (1978) PERB

Decision No. 74. Moreover, a waiver should be express, and a
nmere inference, no matter how strong, should be insufficient.

Los Angeles Conmmunity College District (1982) PERB Deci sion No.

252, citing, NLRB v. Perkins Machine (1st Cir. 1964) 326 F.2d

488 [55 LRRM 2204]; and see Anerican Tel ephone and Tel egraph

Co. (1980) 250 NLRB 47.
VWiile the District was arguably careless in failing to |ock
the PCR in the room designated to store recycled paper, we are
not convinced that such action standing alone constitutes a
di scl osure "to any nmenber of the public" within the neaning of
Government Code section 6254.5. W believe that sone other
type of affirmative conduct is required to support a finding of
disclosure to the public of confidential material. (See Black

Pant her Party v. Kehoe (1974) 42 C A 3d 645, 655-657, hg.

den.) Therefore, we find that the District did not waive its
right to keep the report confidential in its current form

SOCI AL SECURI TY NUVBERS

The Associ ation excepts to the ALJ's finding that the PCR
contains social security nunbers. The Association maintains

that the ALJ's conclusion is not supported by the record for



the follow ng reasons: the PCR does not specifically identify
the series of nunbers bel ow each enpl oyee's nane as a socia
security nunber; Louise Davatz, director of business services,
could not recite fromnenory the social security nunber of an
enpl oyee randomy selected from the PCR on cross-exani nation;
and_Davatzl testinony is based on hearsay.

Wiile it is true that the social security nunbers are not
designated as such in the PCR the series of nunbers are
identical to those of a social security nunber and are
illustrated inmediately bel ow the enpl oyee's name. Davatz?!
inability to recite the social security nunber of a randomy
sel ected enpl oyee does not detract from the credibility of her
testinony. Finally, Charging Party's assertion that Davatz'

testinony is based on hearsay is totally w thout foundation.

The ALJ relies on the uncontroverted testinony of Louise
Davatz in concluding that the PCR contains the social security
nunber for each enployee. It is well established that the
Board may defer to the ALJ's finding of fact wth regard to
credibility determ nations after a review of the entire

record. (Santa G ara Unified School District (1980) PERB

Deci si on No. 104a.)
Therefore, we affirmthe ALJ's finding of fact that the PCR
contains the social security nunbers of the individua

enpl oyees listed therein.



ENTI TLEMENT TO_NONBARGAI NI NG _UNI T_ | NFORVATI ON

The Associ ation excepts to the ALJ's conclusion that the
Uni on made no showing of entitlement to nonunit informtion,
notw t hstandi ng the di spute concerning social security nunbers.

The issue before the Board does not require us to decide
the general sufficiency of the union's show ng of entitlenent
to nonbargaining unit information. The District has agreed to
provide the requested information after the social security
nunbers for nonbargaining unit enployees have been del et ed.
Since the Union has expressed no interest in social security
nunmbers, the ALJ's conclusion appears to be little nore than
di cta.

TI MELI NESS OF DI STRI CT' S RESPONSE TO ASSCOCI ATI ON'S REQUEST

The Associ ation excepts to the ALJ's finding of fact that
the District "imredi ately" began |ooking for ways to
accommodate its request for copies of the PCR

Lynch testified that the Association orally requested
copies of the PCR "early on," at the bargaining table, and
repeated its request by letter dated Decenber 8, 1986 (in which
reference was nade to a request made three weeks earlier). The
District responded by letter dated Decenmber 8, 1986, indicating
that the requested information would be nmade avail able for
copying at a nutually convenient tinme.. On Decenber 12, 1986

the District, in a followup letter, apologized for overl ooking



the fact that the PCR contained social security nunbers for
nonbar gai ning unit enployees and rescinded its Decenber 8, 1986
letter. Lynch testified that collective bargaining
negoti ati ons were concluded on January 9, 1987.

On January 21, 1987 the Association again requested the
District to provide it with a copy of the PCR  The D strict
responded on January 30, 1987 by docunenting the costs of
produci ng the requested information with the social security
nunbers either manually deleted or deleted by conputer program
nmodi fication.-¥ The January 30, 1987 letter further indicated
that costs were payable in advance. There is no evidence that
any further comrunication took place between the parties.

Since "imediate" is defined as "w thout delay" or
"instant" (Websters New Wrld Dict. (2d College Ed. 1982) p.
702), and there is no evidence in the record to indicate the
District attenpted to delay in responding to the Associ ation,
we affirm the ALJ.

Good Faith Bargaining

Charging Party excepts to the ALJ's conclusion of |aw that

the District did not fail to bargain in good faith. The

®The record indicates that certain District enployees
were asked to estimate tinme, resources, and materials required
to provide the Association with copies of the PCR with social
security nunbers of nonunit enployees del eted.



exception is based upon the Union's contention that the
District refused to provide necessary and relevant information
in a timely manner.

Generally, the Association is entitled to all information
that is necessary and relevant to discharging its duty to

represent unit enployees. Trustees of the California State

Uni versity (1987) PERB Decision No. 613-H  An enployer's

refusal to provide such information evidences bad faith
bar gai ni ng unl ess the enployer can denonstrate adequate reasons

why it cannot supply the information. Stockton Unified School

District (1980) PERB Decision No. 143. However, the
Association is not entitled to demand recei pt of the

information in a particular form Eneryville Research Center

(9th Cir., 1971) 441 F.2d 880, 887 [77 LRRM 2043]: Soule d ass

and dazing Co. v. NLRB (1st Cr., 1981) 652 F.2d 1055

[107 LRRM 2781, 2806], denying enf. in part to 246 NLRB 792,
(1979) [102 LRRM 1693].

The record shows that the District was willing to provide
the PCRto the Association. However it contends that the
social security nunbers of nonunit enployees nust first be
deleted. As stated earlier herein, we agree with the ALJ's
finding of fact that the District tinmely responded to the
Associ ation's request for information. Therefore, the issue
must turn on whether the District's assertion of the
confidentiality of the social security nunbers of nonbargai ning

unit enpl oyees was proper.

10



The Board has recognized state and federal court decisions
in support of the prem se that constitutional rights of
personal privacy may limt otherw se lawfully authorized
demands for the production of personal information. Modesto

City Schools and H gh School District (1985) PERB Deci sion No.

479. The U.S. Supreme Court has determ ned that where a union
seeks relevant information about a mandatory subject of

bar gai ni ng, the disclosure of which may infringe upon
constitutionally protected privacy interests, the NLRB nust

undertake to balance the conflicting rights. Detroit Edi son

Conpany v. NLRB (1979) 440 U.S. 301 [100 LRRM 2728].

There is authority in support of recognizing the
confidential nature of social security nunmbers. Section 7 of
the Federal Privacy Act of 1974 prohibits federal, state or
| ocal agencies from denying rights or benefits to an individua
for refusing to disclose his/her social security nunmber unless
required by federal statute (P.L. 93-579, section 7 subs.
(a)(l), (a)(2); 5 US.C section 552a note). The section
further requires any agency requesting disclosure to inform the
i ndividual as to whether the disclosure is mandatory or
vol untary, pursuant to which statute, and what use will be nade

of it. (See, California Housing Finance Agency (1981) 64 Qps

AG 576, 583-584.) The court in Swisher v. Departnent of the

Air Force (1980) 660 F.2d 369, 495 F. Supp. 377 held that

plaintiff was entitled to a copy of the requested Report of

11



I nquiry; however his notion to conpel disclosure of social
security nunbers listed in the report which identified people
other than plaintiff was denied under 5 U S.C, section
552(b)(6), since release of these "identifying nunbers" would
"constitute a clearly unwarranted invasion of personal privacy."
Furt hernore, where nonexenpt materials are not inextricably
intertwined with exenpt materials, segregation is required to
serve the objectives of the Public Records Act (PRA). Northern

California Police Practices Project v. Craig (1979) 90

Cal . App. 3d 116; 153 Cal .Rptr. 173; Johnson v. Wnter (1982) 127
Cal . App. 3d 435.

Accordingly, we affirmthe ALJ's conclusion that the
confidentiality of the social security numbers of nonunit
enpl oyees was properly asserted by the District. The
District's subsequent refusal to provide the PCRin its present
formand its offer to delete the social security nunbers did
not, in and of itself, constitute bad faith bargaining.

OBL| GATI ON TO BARGAI N OVER COSTS

The Associ ation excepts to the ALJ's conclusion that it was
obligated to bargain with the D strict over the cost of
providing the PCR. The Association contends that such a
request would be futile, and therefore, it was not obligated to

bargain, citing Los Angeles Community College District (1982)

PERB Deci sion No. 252.°8

°LACCD addresses the issue of whether the Association
wai ved its statutory right to negotiate a certain item The

12



The District raised bona fide objections to the formof the
informati on requested. The District also countered the
Associ ation's demand with reasonabl e proposals designed to
satisfy the needs of the Association and achieve a nutually
satisfactory resolution. W think, in this instance, the
Association's resort to PERB is premature. Wile the
Association is not required to engage the District in extensive
negoti ati ons regarding the content of the disclosure, it cannot
instantly put the District to the election of inmrediately
suppl ying everything demanded or defending against an unfair
practice charge. The Association nmust provide the District
with the opportunity to provide the requested information on
mutual ly satisfactory terms. Good faith is required on both

sides. See, Eneryville Research Center v. NLRB (9th Cr. 1971)

441 F.2d 880 at 885 [77 LRRM 2043]; Soule dass and d azing Co.

V. NLRB (1st Cir. 1981) 652 F.2d 1055 [107 LRRM 2781, 2806],
denying enf. in part to 246 NLRB 792, (1979) [102 LRRM 1693].
The District determned the costs of renoving the socia
security nunbers of nonunit enpl oyees based upon information
from the support staff directly involved in producing the PCR

The ALJ found that such costs were reasonable. |[If the enployer

case does not support the contention that the Association is
not obligated to request bargaining when it can denonstrate
that to do so would be futile.” Even so, there is no evidence
whi ch would inply that bargaining over the costs of the PCR
woul d have been futile.

13



has denonstrated substantial costs involved in conpiling the
information in the precise format the intervals requested by
the Union, the parties nmust bargain in good faith as to who

shal | bear such costs. Queen Anne Record Sal es dba Tower Books

(1984) 273 NLRB 671 [118 LRRM 1113], enfd, (CA 9, 1985) 772
F.2d 913 [121 LRRM 2048]. Wile we recognize that the

Associ ation did not request deletion of the social security
nunbers, the District's assertion of confidentiality was proper
and therefore resulted in additional costs. There is no
evidence that the District was unwilling to nmeet with the
Associ ation to discuss costs. The record does not indicate
that Charging Party nade any effort to negotiate the costs of
supplying the PCR prior to filing the instant unfair practice
charge. Therefore, we affirmthe ALJ's conclusion that the
Associ ation was under the obligation to make a request to
bargain over the costs of provi ding the PCR

ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, it is hereby ORDERED t hat
t he proposed decision of the hearing officer on the charges
filed by the Los Ros dassified Enpl oyees Association is
AFFI RVED, as nodified herein.

The alleged violation of section 3543.5(c) which refers to

the District's failure to bargain in good faith is hereby

DI SM SSED

Chai rperson Hesse and Menber Porter joined in this Decision.,
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