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SHANK, Menber: These cases are before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by Judith Mae Gorcey and Jan Marie Tripp (Charging Parties), to
t he proposed decision of a PERB adm nistrative |aw judge (ALJ).

The ALJ dism ssed Charging Parties' conplaints wherein they
all eged that the Oxnard Educators Association (CEA Union or

Associ ation) violated section 3543.6(b) of the Educati onal



Enpl oyment Rel ations Act (EERA) by breaching its duty of fair
representation.11 Specifically, the allegations are that,
during the course of negotiations, OEA failed to informits
menbers of the status of negotiations, thereby denying Charging
Parties the opportunity to communicate their views to the
bargaining team and, at a later ratification neeting, CEA

m srepresented the provisions in the contract tentatively
agreed to by the bargaining team thereby denying Charging
Parties the opportunity to express their views or cast an
informed vote. The ALJ dism ssed Charging Parties' conplaint.
In support of his dismssal, the ALJ first concluded that the
type of activity being conplained of concerns purely interna
uni on conduct over which the Board has no jurisdiction. The
ALJ alternatively concluded that,” even if the Board has

jurisdiction, Charging Parties have failed to establish that

'EERA is codified at CGovernment Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3543.6(b) provides
as follows:

It shall be unlawful for an enpl oyee
organi zation to:

» - - - - - - - - - - - - - - L] - L] - - - -

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



CEA' s conduct was arbitrary, discrimnatory or in bad faith.
To the extent that it is consistent with the discussion bel ow,
we affirm the decision to dismss the charge.

FACTUAL SUWARY

Prior to the 1984-85 school year the Oxnard School District
used a 12-step salary schedule for its certificated enpl oyees.
To better recruit qualified teachers, OEA agreed to a
col l ective bargaining agreenent that provided for a 10-step
sal ary schedule that consolidated the |owest three steps into a
single step. Thus, incunbents with one to three years'
experience were placed on step one, receiving identica
salaries. |Incunbents with four years' experience were placed
on step two, with five years' experience on step three, and so

forth.

During the 1984-85 school year, unlike incunbents, newy
hired teachers were placed on the 10-step schedule according to
the nmethod previously used when the old, 12-step schedul e was
in place (i.e., four years' experience equalled step four
rather than step two for an incunbent with four years'
experience). This resulted in teachers with identical years of
experi ence being placed on two separate steps, dependent on
whet her they were incunbent or newly hired in 1984-85.
| ncunbent teachers conpl ained about the disparity to OEA. They
demanded that OEA negotiate a return to the 12-step schedul e.
CEA negotiated a return to the 12-step salary schedule for the

1985-86 school year.



Prior to negotiations that ultimately led up to the 1985-86
agreenent, the OEA Representative Council in January 1985,
solicited input from CEA's nenbership by way of schoo
mai | boxes of all teachers who were "on track™ and by mail to
the homes of teachers who were "off track.? Responses were
tallied and prioritized by the bargaining team As a result of
the foregoing, a proposal ained at resolving the salary
schedul e was placed in CEA' s opening proposals.

OCEA' s initial proposals were presented to the District in
Spring 1985. Those sane proposals were distributed to nmenbers
of CEA's representative council, each of whomwas responsible
for posting and explaining to the nenbers OEA s position
regardi ng the proposals.

CEA and the District did not begin discussing economc
issues until late August or early Septenber 1985, as the
parties traditionally waited until after the state budget was
adopted in July. According to the District's negotiator, OEA
expressed two priorities: (1) salary increases within the
sal ary schedule, and (2) return to a 12-step schedul e.

As early as Septenber 1985, OEA, through its Representative
Counci | and various publications (i.e., OEA Update,

Negoti ations Hot Line and OEA Special Report), advised its

menbers that, while it was continuing its discussions with the

Under the District's year-round cal endar, "on track"
teachers are those not on vacation, "off track"” teachers are
t hose on vacati on.



District to reinstate the 12-step schedule, the District was
reluctant to do so. A detailed description of all salary

i ssues as they then existed in the negotiations was presented,
setting forth CEA's position, the District's position, and the
rationale for the respective positions.

During the Septenber sessions, the District's position was
that it was not interested in returning to a 12-step schedul e
because it was no | onger experiencing recruitment problens.
Beginning with the Cctober 8, 1985 bargai ning session, the
District began to try to negotiate a conprom se to resolve the
salary inequities by offering lunp sum paynents to affected
i ncunbents. Further negotiations in the nmonth of Cctober did

not result in a tentative agreenent.

Ef fective Novenber 1985, CEA installed its new president.
In response to the concerns raised by unit nenbers, the
presi dent addressed a nmeno to all bargaining unit nmenbers,
dated Novenber 4, stating that he was committed to the
"settlement of a contract with the 12-step salary schedul e and
a good raise." As a result of the District's perception of
t eacher unrest over the salary schedule, on Novenber 8, 1985,
after rejecting OEA's proposal of a 12-step schedule with the
first three steps being identical to each other, the District
of fered a counterproposal. The District's proposal provided
that those enployees on steps one through five (hired before
the 1984-85 school year) be given a two-step increase, with an

annual one-step increase for all enployees on the salary



schedul e for school year 1985-86. The District proposed no
further increases for enployees on steps six through nine. OCEA
rejected the District's proposal. This was the first tinme
during the negotiations that the parties discussed a salary
proposal that varied from an across-the-board increase.

The District negotiator, David MIler, then
"suggest ed"—due to the absence of school board authority to
make an of fer—+the salary schedule and salary increase that was
ultimately agreed upon, to wit: equate years of experience
with salary step placenent for those on steps six through nine,
effective July 1, 1986, crediting the increase against the
1986-87 school year budget. Those on steps one through five
and on step ten would get two additional steps during the
1985-86 school year to return them to wages based on their
experience levels while those on steps six through nine would
get two additional steps in the next school year to return them
to wages based on their levels of experience.?

Charging Party Judith Mae Corcey was personally affected by
the salary schedules as follows: in 1983-84 she was on step
nine wth nine years' experience, in 1984-85 she was on step
eight with ten years' experience, and in 1985-86 she was on
step nine with eleven years' experience. GCorcey alleges she
| ost $2,685.00 in conpensation because she received a one-step

rather than a three-step increase.

3charging Parties, and all others at steps six through
nine, suffered a salary loss due to the delay of their salary
step increase by one year.



Charging Party Jan Marie Tripp was personally affected by
the salary schedules as follows: in 1983-84 she was on step
six wth six years' experience, in 1984-85 she was on step five
with seven years' experience, and in 1985-86 she was on step
Six wth eight years' experience. 1In 1985-86, other teachers
with less experience were currently on steps six and seven
receiving equal or greater pay than Charging Party. Tripp
al l eges she lost $2,132.00 in conpensation because she received
a one-step rather than a three-step increase.

Pursuant to MIller's inquiry, CEA indicated that it would
agree to Mller's suggested offer were it to be authorized and
officially tendered, subject to the bargaining unit's
ratification. The parties agreed not to reveal the details of
the "conceptual agreement” until such tine as the school board
had an opportunity to hear about the terns of the proposal from
MIler.

On Novenber 14, MIller was inforned that the board had
approved the conceptual agreenment. On Novenber 15, Mller told
CEA of the board's approval, OEA accepted, and a tentative
agreenent was reached.

Since an CEA by-law required that voting procedures not be
conducted during track changes, OEA noved quickly to hold a
ratification nmeeting and conduct an election so teachers could
receive their increases in Decenber 1985 rather than severa

months later, after the next track change.



On Novenber 18, CEA prepared a publication called
"Hot-Line" to informunit nenbers of the existence of a
tentative agreenent and that a ratification neeting would be
hel d Novenber 20. The Novenber 18 Hot Line told nmenbers that
the nmeaning of the tentative agreenent to each nenber would be
spelled out on Novenber 20, and that the agreenent was nore
conpl ex than just an "across-the-board" salary increase. On
the norning of Novenmber 19, CEA received a draft of the
contract |anguage, fromwhich it prepared a detailed
expl anation of the ternms for purposes of discussion at the
ratification hearing. Prior to the ratification neeting, OEA
did not informunit menbers of the details of the salary
concept first raised on Novenber 8.

The ratification neeting was held on Novenber 20.

Expl anat ory handouts were given to teachers as they entered.
Bet ween 150 and 170 teachers attended, anpbng them Gorcey and
Tripp. It was the largest ratification turnout in 15 years.

The OEA bargaining team first explained the terns of the
agreenment and then opened the nmeeting to questions from the
attendees. Both in the initial explanation and in response to
guestions, COEA negotiators explained that enpl oyees on steps
six to nine had to wait until July 1986 for additional steps
due to the District's lack of funds. Wth regard to steps six

to nine, there were no questions nor any discussion of



retroactivity. Neither Gorcey nor Tripp asked any questions.
Both Gorcey and Tripp left the nmeeting before it adjourned.

None of the attendees expressed any confusion as to the
nature of, or reasons for, the delayed two-step increase. No
one protested that he was not given enough tinme to consider the
contract terns. No one noved to postpone the vote so as to
permt further consideration of the agreenent. No one proposed
that the tentative agreenent be voted down.

The ratification election was conducted over four days,
Novenber 21, 22, 25 and 26, 1985. Teachers who did not attend
the ratification nmeeting on Novenber 20 found the CEA handout
expl aining the agreenment in their school mailboxes. CEA
representatives were available to those with questions. At
sone school sites faculty neetings were held by OEA to discuss
the tentative agreenent.

The final vote of the nenbership was 268 to ratify the
contract, 96 to reject.

The allegations in the charges, as anmended July 11, 1986
are twofold: first, during the course of negotiations, OEA
failed to informits menbers of the status of negotiations
t hereby denying Charging Parties the opportunity to conmunicate
their views to the bargain team second, at a later
ratification neeting OEA misrepresented the provisions in the
contract, thereby denying Charging Parties the opportunity to

express their views or cast an inforned vote. The charge



all eges that this conduct breached the duty of fair
representation. *

ALJ' S PROPOSED DECI SI ON

The ALJ, relying on Conpton Educati on Associ ation (Sanders)

(1985) PERB Decision No. 509 and Service Enployees

International Union, Local 99 (Kinmmett) (1979) PERB Deci sion

No. 106, concluded that the type of activity being conplained
of concerns purely internal union conduct over which the Board
has no jurisdiction. The ALJ, reasoned that:

Under the holding in Conpton, supra, union

procedures for conmmunicating or not

conmuni cating with the bargaining unit

during the negotiations process is a matter

within the category of internal union

activities and therefore is beyond reach in

this unfair practice decision.

The ALJ further analyzed the case in the alternative by
assum ng, arguendo, that the Board did have jurisdiction over
the type of "internal union activities" conplained of here.
Even under this analysis, the ALJ concluded, OEA did not breach
its duty of fair representation on this record. In reaching
this conclusion, the ALJ separately addressed the issue
pertaining to CEA's obligation to communicate with and receive

input from bargaining unit nmenbers during the negotiations

4section 3544.9 sets forth a union's duty of fair
representation

The enpl oyee organi zati on recogni zed or certified
as the exclusive representative for the purpose
of nmeeting and negotiating shall fairly represent
each and every enployee in the appropriate unit.

10



process and the issue of whether CEA m srepresented the
effective date of the two-step increase for teachers on steps
si x through nine.

Wth regard to the first issue, the ALJ noted that under
PERB precedent the duty of fair representation inplies sone
consi deration of the views of various groups of enployees and
sonme access for communication of those views, but there is no
requi renent that formal procedures be established. El Centro

El ementary Teachers Association (1982) PERB Decision No. 232,

pp. 15-16.

Focusing on the events occurring on Novenber 8, 1985 and
thereafter, the ALJ concluded that the nodified salary schedul e
was first raised in negotiations on Novenber 8 and had not been
di scussed prior to that date. It was an entirely new concept
that was not presented to the menbership until the ratification
nmeeti ng on Novenber 20. Wiile Charging Parties clained that
OEA' s silence between Novenber 8 and 20 constituted a breach of
the duty of fair representation and, to be sure, a broad notice
requi renent may have sone advantages, the failure to adhere to

such a requirenent under_the circunstances presented here did

not breach the duty of fair representation. The District
negotiator's desire to have his client hear of any proposal
fromhimfirst hand was found to be not unreasonable, and OEA's
acqui escence to Mller's request was simlarly found not to be
out of line. The CEA negotiator's desire to clarify the

proposal before releasing details to the nenbership was al so

11



viewed by the ALJ as reasonable; there was a legitinmate
interest in avoiding exciting nenbers about a tentative offer.

Since OEA's agreenent to remain silent was in the nature of
a ground rule, and it applied to the unit as a whole, the ALJ
concluded it was not discrimnatory. Simlarly, there was no
evi dence of bad faith, since the bargaining team actually felt
t hey had negotiated the best possible provision.55

Moreover, the ALJ found that Charging Parties failed to
establish that OEA' s conduct was in any way arbitrary. The
District's negotiator noved imediately to seek school board
approval of the Novenber 8 discussions. Not until Friday,
Novenber 15, did the District negotiator inform CEA s
negotiator that the board agreed to the concept. This was the
first date that OEA learned the parties in fact had a tentative
agreenent. On Monday, Novenber 18, CEA acted to schedule a
ratification neeting on Novenber 20, the first possible date
under the bylaws, given its two-day notice requirenent. Tine
was of the essence since a "track change" was near. |If the
nmeeting and subsequent voting on Novenber 21, 22, 25 and 26,
1985 had not occurred when they did, the vote would have had to
have been postponed past the track change. The result would
have been that enployees would have had to wait severa
mont hs—beyond the holiday season—+to0 get their salary

i ncreases.

W note that two OEA negotiators and the wives of two
others were in the step 6-9 range.

12



In addition, the ALJ noted that "there is no requirenent
in the EERA that a union nust individually advise individua
enpl oyees of the status of each particular proposal affecting

them"™ California School Enployees Association and its Local

Chapter No. 616 (1985) PERB Decision No. 508. He also noted

that since it was clear from CEA' s bylaws that there was no
requirement that the tentative agreenent be presented to the
menbership prior to ratification, such decisions inherent in
the "bargaining process" are left in the hands of the union.
To read a formal and potentially overly rigid notice

requirenent into this docunent would inpermssibly interfere

with an internal union prerogative. Conpton Education

Associ ation (1985) PERB Decision No. 509. Furthernore, courts

and | abor boards have consistently refused to interfere with
the conduct of an exclusive representative during the

bar gai ni ng process. Redl ands Teachers Association (1978) PERB

Decision No. 72, citing Ford Motor Co. v. Huffman (1953) 345 US

330.

Wth regard to the issue that OEA breached the duty of
fair representation by m srepresenting the salary schedule to
unit nmenbers, the ALJ concluded that the informational notice,
distributed to all teachers via the school nail boxes or U. S.
mail, clearly put themon notice that the agreenent was conpl ex
and not "just an 'across-the-board salary increase.”
Furthernore, the agreenment itself wunanbi guously indicated that
only steps one through five and ten would receive retroactive

paynents.

13



After a lengthy explanation of the salary schedule by OEA
representatives, at l|east two enpl oyees asked questions and
were given answers that nade clear that those on steps six
t hrough nine would receive no retroactive paynment. Enpl oyees
who renained to ask questions after the presentation expressed
no confusion about the del ayed increase. The evidence shows
that the subject was discussed at |ength, and many questions
were asked and answered.

Wil e Charging Parties argued that OEA should have
specifically described steps six through nine as
“non-retroactive", since historically all salary steps received
the sanme increase at the sane tine, in the ALJ's view such a
requi renment would be an onerous one. Gven the opportunity for
ratification, it was enough that the agreenent was

satisfactorily explained to nenbers. See Western Conference of

Teansters (1980) 251 NLRB 331.
CHARG NG PARTI ES' EXCEPTI ONS

Charging Parties except to the ALJ's proposed deci sion on
five bases. First Charging Parties argue that, contrary to the
ALJ's viewpoint, they have not "broadly criticized CEA s
actions." This is not a case of disgruntled union nenbers
dissatisfied with their contract. Rather, OEA failed to inform
its menbers of the contract provision relating to salary
schedul e steps inplenented by the District, thereby failing to
provi de nenbers with access for comrunication of their views

and failing to consider their views.

14



The second exception is to the ALJ's reliance on Conpt on
Educati on Associ ation (1985) PERB Deci sion No. 509 for the

proposition that union procedures for comunicating wth the
unit during negotiations is a matter of internal union activity
over which the Board has no jurisdiction.

Charging Parties argue that Conpton is inapposite because
it differs on its facts, towt: in Conpton the Charging Party
had adequate notice but objected to the nmethod by which she was
allowed to comuni cate her views. Thus, Charging Parties
argue, that while the ALJ relied on Conpton to dism ss Charging
Parties' conplaints, in doing so, he ignored the principle

first established in EIl Centro Elenentary Teachers Associ ation

(1982) PERB Decision No. 232. Conpton relied on El Centro, in
which it was established that the duty of fair representation
requi res sone consideration of menmbers' views and access for

t he comunication of these views. Additionally, Charging
Parties argue that the ALJ's use of Conpton ignores Service

Enpl oyees International Union, Local 99 (1979) PERB Deci sion

No. 106, also cited in Conpton. In SEIU, Local 99, the Board

established that the duty of fair representation extends only
to union activities that have a substantial inpact on the
relationship of the unit nmenbers to their enployers. There can
be no dispute that the negotiation of salary schedules neets

the test of SEIU, Local 99, supra, and that notice of proposals

IS required.
Further, the Charging Parties argue that here the only
issue is the timng of the union's notice, and neither Conpton,

El Centro nor SEIU, Local 99 address the m ni nal anount of

15



notice required of a union to its nenbers of its contract
proposal s before the close of negotiations.

VWiile the ALJ's decision is replete with instances of
CEA' s providing notice of proposals, it is also true that every
instance identified (save that ratification neeting) predated
Novenber 8. Since the Novenber 8 proposal was radically
different (i.e., less than across the board), the Charging
Parties' assert, OEA was obligated to comrunicate it in a
timely fashion.

The third exception taken is to the ALJ's concl usion that
OCEA's agreenent with the District to remain silent pending the
school board's vote was a rational decision based on
negotiating ground rules affecting all equally and done in good
faith.

Charging Parties argue that while it mght be easier to
keep negotiations quiet, and in the backroom under wr aps, that
is not a proper justification for depriving unit nenbers of
sone basic notice of salary proposals which are discrimnatory
and uni que.

The fourth exception taken is to the AL)'s interpretation

of California School Enployees Association and its Local

Chapter No. 616 (1985) PERB Decision No. 508. Charging Parties

argue that the ALJ erred in relying on this decision for the
proposition that there is no requirenment for COEA to advise
i ndi vidual enpl oyees of the status of each particul ar proposal

affecting them \What CSEA.  Local 616 really holds, Charging

Parties argue, is that an individual unit menber does not have

16



a right to an individualized nmethod of notice. Here, while not
seeki ng i ndi vi dual i zed notice, Charging Parties argue there was
sinply no notice.

The fifth and final exception taken by Charging Parties is
to the ALJ's interpretation of the bylaws which state, in
pertinent part at itemVIl, section 10:

The nmenbership shall be surveyed before
determ ning the contents of the proposed
contract demands and the el enents of the
contract proposal ~shall be approved by

menbers of the counciT. (Enphasts added by
Charging Parties)

Further, in iteml|X section 7

responsibility and authority for directing

t he bargai ni ng process on behal f of the
Association is vested in the Executive Board
subj ect - to- policies established by the

arti j
The ALJ's reading of these provisions had led himto conclude that
there is no notice requirenent inposed by the CEA by-laws. Charging

Parties argue that:

The clear |anguage of these By-laws require
that a contract proposal be submtted to the
Representative Council for approval. Since
these sections refer to proposals, this
woul d nean that contract |anguage shoul d be
submtted to the Representation Counci
before the close of negotiations. This was
not done in this case. There was no
Representative Council neetings or Executive
Board neetings between Novenber 8 and the
ratification nmeeting on Novenber 20. (R T.
Vol . #3, p. 69). Charging Parties
exceptions, p. 12.

17



ASSCOCI ATI ON' S RESPONSE

The Association argues that Charging Parties m sstate Borow ec

v. Local No. 1570 of International Brotherhood of Boil ermakers, etc.

What it really holds, the Association argues, is that "the union is

required to consider the requests of these nenbers and give them

"notice and opportunity for hearing upon its proposed action.

Borowi ec 626 F. Supp, at 303 (Enphasis supplied by Association.) The
Associ ation argues further that, as the ALJ found, this is precisely
what the Association did in the instant case.

Unit menbers were given notice and an opportunity for hearing
upon the proposed action, that is, upon the proposed fina
agreenent. Further, Charging Parties can point to no case |law that
entitles themto notice and an opportunity for hearing upon any
specific contractual proposal. This is as true of tentative
agreenents as it is of proposals made back and forth across the

bargaining table during the course of negotiations. Rocklin Teachers

Prof essi onal Associ ation (1980) PERB Deci sion No. 124.

The Association also nmaintains that its decision not to rel ease
the terns of the Novenber 8 "concept” until the Novenber 20, 1985
ratification nmeeting was rationally based.

The Association's final argunent is that, while it is undisputed
that Association bylaws require that the nenbership nust be surveyed
as to its wi shes concerning the Association's initial contract
proposal s which nust be approved by the Representative Council, the
byl aws do not require that all subsequent proposals that devel op

during the course of negotiations be submtted to the Representative

18



Council for approval. Furthernore, there is no requirenent that a
tentative agreenent be submtted to the Representative Council before
going to the nenbership.
I SSLE
The issue on appeal requires this Board to answer the foll ow ng
guestion: does the Union's failure to provide notice of, and

information on, a heretofore unknown bargai ni ng proposal before the

cl ose of negotiations constitute a breach of the duty of fair

representation?

DI SCUSSI ON

The ALJ concludes that Union procedures for conmunicating with
the bargaining unit during the negotiations process is a matter of
internal Union activities and therefore outside PERB s jurisdiction.

The ALJ relies on Conpton Education Association (1985) PERB Deci sion

No. 509 which cites Service Enployees International Union, Local 99

(1979) PERB Decision No. 106 and EIl Centro Elenentary Teachers

Associ ation (1982) PERB Decision No. 232 to support his concl usion

The ALJ ruled that Charging Parties' attenpt to distinguish Conpton
on factual grounds was not persuasive since the Board viewed the type
of activity discussed in Conpton as internal union conduct.

W disagree with the ALJ's conclusion that the conduct being
conpl ai ned of here is nothing nore than internal union activity over
whi ch PERB has no jurisdiction.

As we read Conpton, El Centro El enentary Teachers Associ ation

and SEIU, Local 99, the jurisdictional test is not solely whether the

conduct bei ng conpl ai ned of involves union procedures for

19



communi cating wwth the bargaining unit. Rather, the test is whether
the conduct being conpl ained of has "a substantial inpact on
enpl oyees' relationship with their enployer.”

VWiile here the ALJ is correct insofar as the Union procedures

bei ng conpl ai ned about (i.e., the failure to provide notice of the
proposal before the close of negotiations) do not, standing al one,
have a substantial inpact on enployees' relationship with their

enpl oyer, we think Charging Parties are arguing nore than procedure.
Charging Parties are arguing that OEA's conplete failure to

communi cate the proposal in a tinely fashion breaches the duty of
fair representation because the subject of the proposal (i.e., wages)
does have a substantial inpact on the enployees' relationship with
their enployer. For the above reasons, we overrule the ALJ's

di smssal of this conplaint insofar as it is based on jurisdictiona
grounds. However, as discussed below, we agree with the ALJ that
Charging Parties have failed to establish a breach of the
Association's duty of fair representation.

W think the crux of the Charging Parties' statenment of
exceptions is as follows. Charging Parties acknow edge that CEA
cannot please all of the people all of the tinme and that OEA has no
obligation to do so. However, CEA is required to give notice of

contract proposals before the close of negotiations to give substance

to the right of its nenbers to have sone access for conmunication of
their views. To provide notice after the close of negotiations, as

was done here, is not to provide neaningful notice. Borow ec v.

Local No. 1570 of International Brotherhood of Boil ermakers, etc.

(1986) 626 F.Supp. 296. Extended further. Charging Parties argue for

20



the general proposition that the Union nust represent its nenbers
with inpartiality, consider the requests of its nenbers and provide
themwith notice and an opportunity for hearing. Charging Parties
urge that, for this right to have any neaning in the negotiation
setting, the Union nust be required to provide notice and an
opportunity to be heard before the close of negotiations. In this
vein, Charging Parties argue, contrary to the ALJ's concl usion which
rests on Conpton, the Board has never established a standard setting
forth the m ni num amount of notice required of a union to its nenbers
of its contract proposals. W agree.

To be sure, individual constituent's opinions will, conceivably,
carry greater weight and influence if heard before the close of
negotiations. It cannot be said however, that the Associ ation nust
consult its nenbers every tinme there is a proposal and/or
count er proposal made that differs from previously conmuni cated
proposals during the course of negotiations. To place such a
restriction on the Association would create unnecessary interference
with the fluidity of the give and take that constitute negotiations.
Furthernore, constituent ratification serves as a check to errant
provisions with which the majority does not agree. The essenti al
ingredient to this process is the provision of notice and an
opportunity for nmenbers to be heard before the collective bargaining
agreenment beconmes final and binding. Here, there was a ratification
process. The record establishes that Charging Parties received
notice, attended the ratification nmeeting, and knew what the salary
schedul e provided for. Charging Parties exercised their rights as

menbers and voted against ratification because of the salary
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provi sion. There, quite sinply, were not enough nenbers who shared
Charging Parties' concern.

We enphasi ze that this decision should not be construed to
require that notice of bargaining proposals be nade in any particul ar
manner or form  The procedures (whether formal or informal) used for
communi cating proposals or receiving input fromunit nenbers are
internal union matters that do not, in and of thenselves, inplicate
the duty of fair representation. Nonetheless, as the Board stated in

El Centro, supra, the duty of fair representation inplies sone

consi deration of the views of unit nmenbers. Thus, our inquiry is
limted to consideration of whether the exclusive representative has
fulfilled its obligation to fairly represent unit nmenbers. That
inquiry may include an exam nation of the effect of a particular

application of the procedures adopted by the union:

It is not feasible to establish a nore specific standard for the

comuni cation of proposals than that set forth in El Centro, supra.

The variables of bargaining are sinply too divergent and
unpredi ctable. Instead, in each case we nust evaluate the exclusive
representative's conduct in light of its obligation to fairly
represent its nenbers.

We think that, under the facts presented here, Charging Parties
have failed to establish that the Association acted arbitrarily
discrimnatorily, or in bad faith.

CRDER

Based on the foregoing, the charge is hereby DI SM SSED

Chai rperson Hesse and Menber Craib joined in this Decision.
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