STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

JAMVES ALI N MOORE,

N

Respondent .

Charging Party, ) Case No. SF-CO-12-S
)
V. ) PERB Deci sion No. 683-S

_ ) _

AVERI CAN FEDERATI ON OF STATE, ) June 20, 1988

COUNTY AND MUNI CI PAL EMPLOYEES, )

LOCAL 2620, - )
)
)
)

Appear ances; Janes Alin More on his own behal f; Beeson, Tayer,
Sl bert & Bodine by Joseph R Colton for American Federation of
State, County and Municipal Enpl oyees, Local 2620.

Bef ore Hesse, Chairperson; Craib and Shank, Menbers.
DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynment Rel ations Board (Board) on appeal by charging party
of the attached Board agent's dismssal of his charge that the
Anerican Federation of State, County and Muinici pal Enpl oyees,
Local 2620 (AFSCME) violated section 3519.5(b) of the Ral ph C
Dills Act (Dills Act).?

W have reviewed the appeal and the dism ssal and, finding
the dismssal free fromprejudicial error, adopt it as the

Decision of the Board itself, insofar as the Board agent

'Formerly referred to as the State Enpl oyer-Enpl oyee
Rel ations Act, the DIls Act is codified at Governnent Code
section 3512 et seq.



concl uded that allegations relating to AFSCVE' s actions in the
State Personnel Board hearing are untinely, and that the
all egations also fail to state a prima facie violation of the
DIls Act.

ORDER

The dismssal of the unfair practice charge in Case No.

SF-CO- 12-S is hereby AFFI RVED.

Menbers Craib and Shank joined in this Decision.



STATE Of CALIFORNIA GEORGE DEUKMEJIAN Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Y ) - .
R San Francisco Regional Office

177 Post Street. Suite 900
San Francisco, CA  94108-4737
(415)557- 1350

“April 6, 1988

James Alin More

Re:  REFUSAL TO | SSUE COVPLAI NT AND DI SM SSAL OF UNFAI R PRACTI CE CHARGE
James Alin More v. Arerican Federation of State, County, Minicipal
Enpl oyees AFSCME 2620, Unfair Practice Charge No. SF-CO 12-S

Dear M. NDOT €: o .

The above-referenced charge all eges that the Anerican Federation of State,
County and Muni ci pal Enpl oyees, Local 2620 failed to fairly represent you in a
discipline and term nation hearing before the State Personnel Board and
further failed to fairly represent you by deciding not to take your grievance
concerning the discipline and termnation to arbitration. | indicated to you
inny attached letter dated March 21, 1988, that the above-referenced charge
didnot state a prima facie case. You were advised that if there were any
factual inaccuracies or additional facts which would correct the deficiencies
explained inthat letter, you should amend the charge accordingly. You were
further advi sed that unless you anended the charge to state a prima facie
case, or wthdrewit prior toApril 4, 1988, it woul d be di sm ssed.

| have received an anmended charge, but it does not cure the deficiencies in
your case, as explained bel ow. Therefore, | amdism ssing the charge based on
the facts and reasons contained in ny March 21, 1988 letter and those bel ow.

SPB HEARI NG REPRESENTATI ON

Wth regard to the timeliness of the allegation regarding_the violation of the
duty of fair reﬁresentat|on in the conduct of the proceeding before the SPB,
you now state that you put the union on notice by phone in February, March,
April and May that 1t failed inits duty. Youalsoattach letters dated in
May and June, 1987. Even assumng that all these conmunications put the union
on notice of your conplaint against it, the arbitration procedure which you.
were attenpting to use concerned your grievance agai nst the enpl oyer, not
against the union. The statute of [imtations is only tolled when an
alternative procedure for settling the case is pursued. Therefore, you have
alle?ed no facts indicating that %ou pursued an al ternative procedure for
settling your conplaint against the union in the period fromthe end of the
SPBhearin? (Dec. 1986) or fromthe issuance of the SPBdecision (My 1987)
until the tiling of this charge on February 8, 1988, well beyond the six nonth
limtation contained in Governnent Code section 3514.5(a).

Moreover, there are no new facts alleged to indicate that there was a duty of
fair representation applicable or that the representation was so grossly
negligent as to violate the duty of fair representation of a non-attorney
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union representative. See also California State Enpl oyees Assn (Darzins)
(1985) PERB Deci si on No. 546-S.

DEC SI ON NOT_TO TAKE GRI EVANCE TO ARBI TRATI ON

You have added the following facts: a) the headings of correspondence evol ved
from"Dear Jint to "Dear M. More"; b) the letters thensel ves which you
characterize as hostile; c) an outside | awer presented the no-arbitration
position at the second AFSCME arbitration commttee; d) at the SPBhearing,
M. Sharpe moved to have the charges di sm ssed as untrue, unfounded and
unproven but later posited that the case should not be taken to arbitration.
The remai nder of the material in your amended charge is argunment, including
many characterizations of Rchard Sharpe's actions as "in bad faith", or pure
specul at i on.

The new facts do not indicate that the decision not toarbitrate was without a
rational basis or devoid of honest judgment. The evolution of the headings of
the letters do not indicate hostility which would color honest jud?ment. The
tenor of the letters toyou do not indicate hostility either. No facts
regarding the content™0f the phone calls are alleged; you have nerely nade the
concl usory statement that they were hostile. The fact that a | awer presented
the non-representation position does not indicate hostility which woul d col or
honest judgment; it is nmore amenable to the interpretation that the union

w shed to keep M. Sharﬁe‘s personal views out of consideration. M. Sharpe's
motion to dismss the charges at the SPB was consonant with the performnce of
a zeal ous advocate, whether or not he believed the charges to have nerit. On
the other hand, when advising the union whether to take a grievance to
arbitration, considerations other than those of a zeal ous advocate for the

I ndi vidual grievant cone into play. These factors include union finances,

I npact on other unit menbers, and the effect of the SPB judgnent.

In sum the question is whether the union, not M. Sharpe alone, failed inits
duty of fair representation in ndt taking the grievance to arbitration. The
uni on may consi der whether taking a grievance to arbitration will spark
di vi si veness among enpl oyees. See Castro Val | ey Teachers Association
(ME wai n) (1980) PERB Decision No.” T49." Ther consi derafions were detail ed
eretters toyou fromthe two arbitration conmttees. Qur inquiry
f ocuses on whet her the Associationm s judgnent had a rational basis, or was
arbitrary or based upon invidious discrimnation, not whether the judgnent was
correct. See Sacramento City Teachers Assn (Fanning) (1984) PERB Decision No.
T78. The |ett®rs fTomine arpitrarton commtitees indicate a rational,
nonarbitrary, good faith assessnent that your grievance should not go to
arbitration. You have not presented any tacts indicati nP t he deci si on was
arbitrary, discrimnatory or inbad faith. Thus, your allegations still do
not rise to the level of a prima facie case of a vi oI ation of the duty of fair
representation.
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R ght to Appeal

Pursuant to Public Enployment Relations Board regul ations, you nay obtain a
reviewof this dismssal of the charge by filing an appeal to the Board itself
withintwenty (20) cal endar days after service of this dismssal (California
Admnistrative Code, title 8, section 32635(a)). Tobetinely filed, the
original and five copies of such appeal nust be actual |y recel ved b% the Board
itself before the close of business (5:00 p.m) or sent by telegraph,
certified or Express United States mail postmarked no later than the |ast date
set for filing (section 32135). Code of Gvil Procedure section 1013 shal
apply. The Board's address is: .

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacramento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint, any other
party may file with the Board an original and five copies of a statenent in
opposition within twenty cal endar days follow ng the date of service of the
appeal (section 32635(b{).

Servi ce

Al'l docunents authorized to be filed herein nust al so be "served" upon all
parties to the proceeding, and a "proof of service" nust acconpany each copy
of a document served upon a party or filed with the Board itself. (See _
section 32140 for the required contents and a sanple form) The docunent wil|
be considered properly "served" when personal |y delivered or deposited in the
first-class nail postage paid and properly addressed.

Ext ensi on of Tinme

A request for an extension of time inwhichto file a document with the Board
itself nust be inwiting and filed with the Board at the previously noted
address. - Arequest for an extension must be filed at |east three cal endar
days before the expiration of the time required for filing the docunent. The
request nust indicate good cause for and, if known, the Bosition of each ot her
party regarding the extension, and shall be acconpani ed by proof of service of
the request upon each party (section 32132).

Final Date

If no appeal is filed withinthe specifiedtine limts, the dismssal wll
become final when the time [imts have expired.

Sincerely,

John Spittler
Acting General Counsel

§ i

ANDREA BIRN
Staff Attorney

By




STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Son Francisco Regional Office
177 Post Street, Suite 900

San Francisco, CA 94108-4737
(415)557- 1350

March 21, 1988

Janes Alin Moore

Re: Moore v. AFSCME 2620, Charge No. SF-CO 12-S

Dear MF. Nbore.

The above-referenced charge alleges that the Anerican
Federation of State, County and Minici pal Enpl oyees, Local 2620
failed to fairly represent you in a discipline and term nation
hearing before the State Personnel Board and further failed to
fairly represent you by deciding not to take your grievance
concerning the discipline and termination to arbitration. This
conduct is alleged to violate Governnent Code section 3519.5(b)
of the Ralph C. Dills Act (formerly known as SEERA).

Fact s

gy i nvestigation revealed the followng facts. M. More has
een a state enployee since 1972. Re becane a nenber of unit
19, represented by AFSCME Local 2620, in June 1984. |In Cctober
1985, M. Mbore becane a union board nmenber and rehabilitation

occupational chairperson.

I n Novenber 1985, a fenale worker filed a conplaint against M.
Moore al |l eging inproper conduct and sexual harassnment. In
February 1986, M. More received a witten reprinmand for this
and sought union help in filing an appeal with the State
Personnel Board (SPB). R chard Sharpe, a union staff person,
agreed to handl e the case.

One week before the SPB hearing, M. More was fired follow ng
a second conmplaint froma different female alleging sexua
harassnent. Richard Sharpe undertook to appeal the term nation
al so, and the discipline and term nation natters were heard
together in Decenber 1986. M. More felt that M. Sharpe did
not give hi madequate representation. Specifically, M. Moore
was di ssatisfied because M. Sharpe did not: 1) allow M. Moore
to be present when M. Sharpe interviewed wi tnesses; 2) allow
M. More to |look at the witnesses; 3) raise union aninmus as an
i ssue; 4) question the credibility of the accusing w tnesses

al though M. Moore provided himw th information which m ght
reflect on credibility; 5) allow M. More to bring in an
outside attorney to work with the union. M. More felt that
AFSCME had a conflict of interest because it is the exclusive
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representative for both M. More and one of the accusing
wi t nesses. The final SPB decision issued on May 5, 1987,
uphol ding both the discipline and the termnation.

Meanwhil e, in February 1987, M. More filed an unfair practice
char ge aPainst the state enployer alleging that the termnation
was retaliatory based on More's union activities. This was
filed without the union's participation. It was deferred to

bi nding arbitration on Nh% 7, 1987 and M. More inforned the
uni on of this through R chard Sharpe in May 1987. M. Sharpe
did not feel the union should undertake this arbitration.
However, pursuant to AFSOMVE s representation policy subsection
E, in June 1987, an arbitration coonmttee did reviewthe matter
and al so decided that the union woul d not take the case to
arbitration. After that decision, M. More appealed to the
Executive Board which fornmed another arbitration commttee,
consisting of different individuals, to reviewthe request
again. On August 6, 1987, that commttee inforned M. Moore
orally of its unaninous decision not to pursue his grievance to
arbitration. A further appeal to the Executive Board was

wai ved by M. Moore.

Ti nel i ness

Under Governnent Code section 3514.5(a), this Board cannot

I ssue a conplaint in respect of any charge based upon an

al l eged unfair ﬂractice occurring nore than six nonths prior to
the filing of the charge. The charge alleges two possible
violations of the duty of fair representation - the inadequate
representation at the SPB and the decision not to take the
retaliatory dismssal case to arbitration. The SPB deci sion
was issued on May 5, 1987, nore than six nonths before the
February 8, 1988 filing date of this charge. However, M.
Moore clains that the statute of limtations was tolled during
the period during which he attenpted to get the union to
represent himin the arbitrati on because sone of the issues
were the sane and the renedy, reinstatenent, would be the

sane. The decision not to arbitrate was final on August 6,
1987. Six nonths fromAugust 6, 1987 was February 6, 1988, a
Saturday. Thus, the final date for filing a charge relating to
the decision not to arbitrate was February 8, 1988, the first
wor ki ng day follow ng the Saturday, and the charge was filed on
that date. (See PERB Regul ation 32130(b).)

However, the statute of limtations is onIK toll ed when a
procedure is followed which will put the charged party on
notice that the charging party has a grievance and exactly what
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that grievance is. The arbitration proceeding involved the
deci sion of the enployer to termnate M. More. M. More has
all eged no facts which show that the union was on notice during
that period that M. WMbore believed the union had violated the
duty of fair representation in its representation of himbefore
the SPB. Hence, it does not appear that the statute of
l[imtations was tolled during the period M. Moore sought to
bring his grievance to arbitration. Therefore, the allegations
regarding the representation at the SPB hearing are untinely.

No Breach of the Duty of Fair Representation

"Even assuming that the charge with regard to the representation
at the SPB is tinely, it does not state a prima facie case as
currently written. In California Correctional Peace Oficers
Assoc. (1987) PERB Deciston No. 657-S5, the Board upheld the
dismssal of a simlar charge in which a state enpl oyee sought
"a reasonabl e accomodation” to his disability fromthe SPB, and
felt that his union did not adequately represent himin that
forum Essentially, this case stands for the proposition that
there is no duty of fair .representation for extra-contractual
renmedi es such as those pursued through the SPB. Furthernore,
there is no duty of fair representation even though the union
voluntarily takes a case it has no duty to pursue. (See Archer
v. Airline Pilots Association International (9th Cir. 1979) 609
F. 207932 10Z CRRM Z82Z7, 283U, cert. den. (1980) 446 U. S.

953). In Anerican Federation of Governnent Enployees v. De
Gio (1985Tr —App. Fra. ) ITo CRRWM3Z9S, 3300- L, nowever, ~The
tourt held that though a union had no duty of fair
representation when it voluntarily undertook to represent a
nonnmenber in a discharge case, it did have a duty to exercise
due care in his representation under the comon | aw of
negl i gence and the enployee would be allowed to seek damages in
a civil action in court. Furthernore, the duty which a union
representative owes to a nenber is not one of attorney to
client, nor does the union representative necessarily violate-
the duty of fair representation by failing to performat the

| evel of a conpetent attorney. See e.g. Beverly Mnor

Conval escent Center (1977) 229 NLRB 692, M. 2 [95 CLRRM1156] .
ApptyTg—trs—taw to the facts alleged, M. More has not nmade
a prima facie case because the representation was not by a

| awyer, was before the SPB, and was voluntarily undertaken.
However, M. More may have a cause of action in court.

As to the decision not to take the discrimnation charge to
arbitration, the facts alleged al so do not support a prinma
facie case of failure to carry out the duty of fair
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representation. The facts alleged nust indicate that the
union, while acting within the scope of its duty as an _
exclusive representative, acted arbitrarily, discrimnatorily,
or inbad faith. (Uhited Teachers of Los Angeles (Collins)
(1983) PERB Deci si on No. 258.

A union may exercise its discretion to determne how
far to pursue a grievance in the enployee's behal f as
long as it does not arbitrarily ignore a neritorious
?rievance or process a grievance in a perfunctory

ashion. Awunion is also not required to process an
enp!oy?e's grievance if the chances for success are
m ni mal .

To shOM/arbitrarﬁ conduct violative of the duty of fair
representation the chargingmﬁarty "must, at a mninmum include
an assertion of facts fromwhich it becones apparent how, in
what manner, the exclusive representative's action or inaction
was W thout a rational basis or devoid of honest judgnent."
(Reed District Teachers Assoc, CTA/ NEA (Reyes) (1983) PERB
Decision No. 33Z°) Here, the charge and 1ts attachnents show
that the union convened not one but two arbitration conmttees, -
the second one with entirely uninvol ved individuals, both of
which rejected the request for arbitration. The letters
detail ed the reasons therefor, which included that the
grievance is not w nnabl e because the evidence of anti-union
notivati on was too weak and the two independent conplaints
against M. More were extrenely serious. The facts alleged do
not show a prinma facie case of a violation of the duty of fair
representation because they fail to indicate any arbitrary,
discrimnatory or bad faith action on the part of the union.

For these reasons, the charge as presently witten does not
state a prima facie case. If you feel that there are any
factual 1naccuracies in this letter or any additional facts
whi ch woul d correct the deficiencies explained above, Please_
amend the charge accordingly. The amended charge shoul d be
Frepared on a standard PERB unfair practice charge formclearly
abel ed First Anended Charge, contain all the facts and
al | egati ons Kou wi sh to nmake, and be signed under penalt% of
perjury by the charging party. The anended charge nust be
served on the respondent and the original proof of service nust
be filed with PERB. If | do not receive an anended charge or

wi t hdrawal fromyou before April 4, 1988, | shall dismss your
charge. |If you have any questions on how to proceed, please
call nme at (415) 557-1350.

Si ncerel y.

ANDREA Bl REN

Staff Attorney



