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DECI SI ON
HESSE, Chairperson: This case arose out of an allegation
by Jeff D. Paige (Paige) that the Hacienda La Puente Unified
School District (District) violated section 3543.5(a) of the
Educati onal Enpl oynent Rel ations Act (EERA or Act)1 when it

refused to grant him a | eave of absence, constructively

'EERA is codified at Government Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3543.5 reads, in
rel evant part: :

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wth, restralfn, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(Enphasi s added.)




di scharged him and refused to rehire him Paige alleges that
these adverse actions were taken in retaliation against him
because he exercised rights protected under the EERA,
specifically, the filing of a grievance. The nmatter was heard
by a Public Enploynent Relations Board (PERB or Board)
adm nistrative law judge (ALJ). The ALJ ruled in favor of the
charging party, and the District filed the instant exceptions.
On review, we now dismss the conplaint for the reasons set
forth bel ow.

THE FACTS

Pai ge was enployed full-tinme as a Sergeant by the
California H ghway Patrol (H ghway Patrol or CHP). He also
held a part-tinme "tenporary" position with the District as an
instructor in the Adult School. Paige taught courses to people
who had been convicted of driving while intoxicated and were
ordered by a judge to attend court program classes. The Court
Prograns were given year round, wth classes given several
times a year, during the fall, spring, and summer.

Pai ge's imedi ate supervisor was Mdel yn Henderson,
Director of Court Programs. Henderson was a nenber of Paige's
bargaining unit. Wiile Henderson had no authority to hire or
fire anyone, she did screen requests for overtine conpensation
or |eaves before passing the requests on to either the
personnel office or to Adult School Director Don Roth.

In early 1984, Paige filed a grievance, on behal f of

hi nsel f and ot her enployees, alleging that they were owed pay



for their attendance at a workshop held outside the regul ar
work week. The grievance also recited a list of conplaints
agai nst Henderson, alleging that she acted in hostile and
deneani ng ways in her treatnent of her co-workers at workshops
and staff neetings. After the grievance was filed, the

enpl oyees received the pay for attending the workshop. It is
undi sputed that, after the conplaints about her were nade by
Pai ge, Henderson's relationship with himdeteriorated, although,
since Henderson had no actual authority to grant a leave to
Paige or to hire Paige when he returned to the District, this
aninosity has no bearing on this case.

The events that gave rise to the charge in this case began
in spring 1985. Paige, in his capacity as a full-tinme H ghway
Patrol O ficer, received an offer of pronotion to Lieutenant in
| ate February 1985. Acceptance of the job, however, would nean
a tenporary (two to three nonths) assignnment and transfer out
of the area, beginning April 1, 1985. Paige would then be able
to transfer back to the Hacienda La Puente area on July 1.

Pai ge's acceptance of the pronotion and transfer out of the
area prevented him from conpleting his spring teaching
assignnment with the D strict.

On February 26, Paige advised Henderson that he accepted
the pronotion and woul d be gone for three nonths as of April 1,

and that he was requesting a |eave of absence. Henderson told



Paige that the District would be replacing him In the belief
that other enployees had been granted | eaves of absence under
simlar circunstances, Paige conpleted a request for a
two-nmonth | eave of absence and directed it to Roth. In the
request, Paige advised Roth that due, to his pronotion in the
H ghway Patrol, Paige would have to |eave the area and relocate
temporarily and that he was requesting a |eave of absence with
perm ssion to return to his teaching assignnment at the
conclusion of the |leave. Paige took the request to Roth's
office but was unable to discuss it with Roth as Roth was in
conference and unavail able. Paige spoke with Assistant School
Director Richard Fraley who suggested that Paige should seek an
informal "inactive status"” and that Fraley would talk to Roth
about it: Neither party disputes that the only person who
could grant the |leave was Roth, and that Fraley's comments were
only speculation as to what Roth mght do with the request.
Wiile waiting for a response from Roth to the |eave
request, Paige received a nenorandum dated March 6 from
Hender son, asking that he conplete and submt a resignation
form Paige did not conplete the form  Paige responded to
Henderson's note with one of his own, indicating he wi shed to
take a | eave of absence rather than resign. Roth then visited
Paige at the Court Progranms O fice and advi sed Paige that Roth
could not let Paige have an informal absence of nore than two
weeks.

On March 14, Paige received Roth's letter, cbngratul ating



Paige on his pronotion but reiterating:
Unfortunately, a |eave of absence is not
allowed for tenporary enployees. It wll be
necessary to replace you with soneone el se.
However, should you return to this area,
pl ease check with me to see if we have any
openi ngs.

On March 25, Paige responded that he wanted Roth to
reconsi der the decision, and that he (Paige) had recruited
other teachers to cover his classes for the tinme he would be
gone. Paige indicated he had arranged for these substitutes
because Fraley had suggested Paige could be placed on "inactive
non-pay" status.? Paige had nine individuals sign a request
to cover his hours, and inserted a statenent that by signing,
each individual was requesting a witten response from the
District. On pages tw and three of the request, Paige
asserted his superiority in education, experience and know edge
over the individual who had been chosen as his replacenent, and
stated that the selection of his replacenent "appears to be
"questionable'? (The individual is the son of a boyfriend of
the Program Staff Advisor.)" |In addition, Paige raised his
role in the 1984 pay grievance and enphasi zed that Henderson

had been unconmmuni cative with him since the grievance, and

appeared to want to get rid of him” Paige also wel coned

2The testinony and the exhibits, however, show that while
Fral ey di scussed "inactive" status with Paige, all parties
i nvol ved knew that Roth was the only one who could grant a
| eave of absence. Fraley did not prom se Paige a | eave, and
Pai ge understood that any comments nade by Fral ey were subject
to Roth's approval.

3paige recounted his fear that Henderson was trying to
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"any consideration the School D strict Superintendent and/or
the Director of the Personnel Comm ssion mght offer,"” and sent
copies of the request to the latter persons plus other persons
i ncluding the exclusive representative.

On March 29, Roth, in a witten response to Paige, stated:

There is no authority under which a |eave
can be granted to other than a pernmanent
certificated staff nenber.

The authority of a site admnistrator to

all ow a "necessary absence" or "inactive
status” has been limted to two weeks.
Failure to report to work is cause for
termnation and would | essen your |ikelihood
of being rehired; a sinple resignation due
to other obligations would not.

Pai ge then sent Roth on April 6 a conditional resignation in
whi ch he stated:

[With the understanding that | wll be

rehired and reinstated to ny present

position . . . upon ny return in 60-90 days

.. . | submt this resignationreluctantly

[sic], but with the understanding that we

have reached an understandi ng and bi ndi ng
agreenent in this matter.

Pai ge again sent copies of the conditional resignation to
nuner ous persons, including those to whom he had sent his March
25 request. By this tine, Paige had assunmed his new position

with the CHP in Mnterey.

"get rid of" himdue to the prior grievance being filed by
Pai ge, conpl ai ni ng about Henderson's actions. The record has
no evidence to show that Henderson had any authority to fire
Pai ge. Indeed, after the grievance was filed in 1984, the
record supports a finding that Henderson took no retaliatory
action against Paige in evaluations, scheduling, or
conpensati on.



On April 15, Roth net with Court Programs' |Instructor
Conni e Sinpson, one of the nine persons who had agreed to cover
Pai ge's hours. Roth showed Sinpson Paige's multi-paged request
and asked her if she knew what she had signed. Sinpson told
Roth that she refused to sign the request until Paige had
renoved sone paragraphs concerning Paige's relationship with
Hender son, that the additional pages were not attached when she
signed it, and that she would have refused to sign it with the
addi tional pages. Roth was visibly angry and told Sinpson that
Pai ge wanted to get his job back but that he would not be
rehired after circulating such information to other people and
recited some nanmes that had no relevance to Sinpson. Roth also
stated that the information had been sent to the union or
association. Roth indicated a "great deal of displeasure" that
Pai ge had sent such information "to people outside the
District, including the union."

On April 19, Assistant Superintendent James Johnson sent
Paige a letter rejecting his conditional resignation and
setting forth:

The District does not accept conditiona

resignations. It nust be unconditional and

wi thout limtations.
Johnson then advised Paige that an unconditional resignation
was needed or the District would have to take other action
because of Paige's inability to conplete his spring
assignnment. Paige wote a letter of resignation (dated

April 22, 1985). This letter referred to an "agreenent reached



bet ween nyself and M. Donald Roth. .. ." W find no evidence
of any agreenent between Paige and Roth, and note that Roth
consistently told Paige that he would have to resign, as no

| eaves were available. Furthernore, this letter, while
purporting to be an unconditional resignation, does indicate
Paige will pursue "any rights | mght otherw se have to a
hearing in this matter before any court or board forned to hear
such issues."” The resignation was effective April 22 and
formally accepted by the board of education on May 9.

Paige notified the District in early June that his tenporary
assignnent to the Monterey H ghway Patrol Ofice would end in
July and he would be returning to La Puente. Paige asked that
his enploynent with the District be "reactiveated" (sic) and
that he be "reassigned ny previous duties with the Court
Prograns O fice" as of July 1, 1985. The letter was directed
to Roth, but when Paige returned to the District on July 1, he

| earned that Roth would be on vacation until August 1.4

On August 9, Paige filed a "Conplaint/Gievance" wth the
school board and with the California Departnment of Fair
Enpl oynent and Housing, alleging racial and sex discrimnation
and unfair |abor practices. The main thrust of the conplaint
was that Henderson had treated him negatively and di scrim nated

against himin a variety of ways® because he was a Black mal e.

“Pai ge al so contacted both Fraley and Henderson, each of
whom confirnmed that personnel decisions were nmade only by Roth..

°I'n the conplaint, Paige asserted that:



Paige further asserted that he believed he had becone the

obj ect of this unconmunicative attitude as well as other
negative treatnent by Henderson for over a year, because of the
“"frustration and retribution" Henderson felt towards Bl ack
males resulting fromthe failure of Henderson's marriage to a
Black male. Paige also accused Roth of engaging in a
conspiracy with Henderson to deprive him of his constitutional
equal protection rights.

Roth responded to Paige on Septenber 18, informng the
latter he had not been selected as a teacher for the 1985-86
school year. Through the union, Paige filed a grievance on
Septenber 26, alleging he had not been reinstated for
retaliatory reasons. The District refused to process the
grievance on the grounds that Paige was no |onger an enpl oyee

of the District and was therefore not covered by the collective

For nore than a year Ms. Henderson- Mai ne
woul d not speak to ne unless she absolutely
had to when passing in the hallways or about
the program office. She readily spoke to
and greeted Spanish surnane nales and white
mal es working in the Court Prograns.

Pai ge further asserted: (1) Henderson opposed Paige's
attendance at District-funded educational sem nars but endorsed
attendance by non-Bl ack enpl oyees; (2) a Spani sh-surnaned

i ndividual was allowed to be away from the Court Prograns for
nore than two weeks, but Paige was not, and that Henderson had
falsely reported the Spanish-surnaned enpl oyee's absences as
sick leave; (3) he was forced to resign his enploynent but a
Spani sh- surnanmed enpl oyee was not; (4) a Spani sh-surnaned

i ndi vidual was selected to replace him (5) no other Black

mal es were ever recruited to work in the Court Prograns; and
(6) non-Black nmales were given keys to the Court Prograns

O fice, but Paige was not.



bar gai ni ng agreenent.

The District did, however, permt Assistant Superintendent
Tom Johnson to neet informally with Paige and an associ ation
representative. Johnson noted that he had nerely reviewed the
paperwork in the case to see that it was in order and had not
investigated Paige's conplaint. He indicated that he knew of
no reason for Paige's not being rehired, but suggested that the
reason mght be personality differences between Paige and his
supervi sors. Johnson stated that even if he investigated
further and found that the adm nistrators or supervisors had
done sonething wong, he still would not order reinstatenent
for Paige. There is no evidence, however, that Johnson
i nvestigated beyond this neeting.

On Cctober 23, 1985, Paige filed an unfair practice charge
with PERB, alleging that the D strict violated EERA section
- 3543.5(a), (b), and (c). Subsequent to the w thdrawal of
charges 3543.5(b) and (c), a conplaint issued on March 18, 1986,
on a charge related to alleged violations of section 3543.5(a).

Foll ow ng the hearing, the ALJ ruled in a proposed deci sion
that the District had discrimnated against Paige by denying
his request for a |eave of absence, constructively discharging
him and refusing to reinstate himto his former position. The
ALJ found that Paige had engaged in protected activity by
filing the 1984 grievance, and that the D strict would not have
taken the adverse actions that it did had not Paige engaged in

such activity. The ALJ ordered that Paige be reinstated to his
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former position, that he receive back pay from the period of
his resignation until his reinstatement, and that he be pl aced
again on the District's list of substitutes (instructors).

The District filed tinely exceptions to the proposed
deci sion, arguing that charging party failed to neet his burden
of proof, that he was not entitled to any |eave of absence,
that he voluntarily resigned, and that he was not an enpl oyee
under the Act when he sought reinstatenent. Further, the
District argues affirmatively that it could not have accorded
Paige different treatnment from other enployees (by granting him
a leave) without violating the Act by negotiating with soneone
ot her than the exclusive representative. Charging party
refutes these argunments and urges the Board to affirm the
proposed deci sion.

DI SCUSSI ON

Paige alleges three acts by the District that were adverse
tohim (1) the denial of the |leave; (2) a constructive
termination;® and (3) the failure to rehire.’

Leave of Absence

The | eave was denied on March 29, and thus beyond the

six-month filing date required by EERA section 3541.5(a).

*with reference to the first two allegations, we note
that both matters raise a deferral-to-arbitration issue. The
resolution of this issue, however, is not necessary inasmuch as
both allegations were untinely.

"These are the fornal al l egations made in the conplaint.
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| ndependent of the charge being untinmely, the record does not
support a finding that the District unlawfully denied the |eave
of absence under EERA. (Novato Unified School District (1982)

PERB Deci sion No. 210.)

Constructive Term nation

The "constructive termnation," i.e., the resignation,
occurred on April 22. Thus, the allegation concerning this
action too is untinely. Wile the first resignation was
conditional, Paige's second resignation was made with ful
knowl edge that he nust either resign unconditionally or stay
and teach his classes. He chose the former. Thus, the fact
that the District did not accept the resignation until My 9
does not bring the resignation within the six-nonth limt.
There is no indication that the acceptance by the school board,
once the second, clarified, resignation was made, was anything
other than a mnisterial act.

Further, the foregoing discussion assunes that the
resignation was truly a "constructive termnation," an
unwarranted assunption. The Board has previously discussed the
standards to be applied to a situation when a resignation is
alleged to be a constructive termnation.® A charging party

must show two el enents: (1) that the burden inposed upon him

8See Marin Conmunity Col |l ege District (1980) PERB
Deci sion No. 145, adopting the reasoning of the National Labor
Rel ations Board in Crystal Princeton Refining Co. (1976) 222
NLRB 1068 [91 LRRM I3072T.
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nmust cause, and be intended to cause, a change in his working
conditions so difficult or unpleasant as to force himto
resign; and (2) the burden was inposed because of the

enpl oyee's union activities. Here, we find that the charging
party failed to prove the first el enent.

Pai ge resigned not because of a burdensone change in
wor ki ng condi tions, but because of an opportunity for a
pronmotion with his full-tine enployer. Paige had indicated on
several occasions his desire to be pronoted within the CHP, and
his intention to accept a short-tine, tenporary transfer in
order to effectuate such a pronotion. No credible evidence was
presented to show that Paige would have turned down the
transfer if he knew he could not return to his 14-hour per week
position with the District. Therefore, we reject the notion
that Paige was constructively term nated. Rather, he resigned
voluntarily. Thus, the action of resigning on April 22 was not
only outside our six-nonth statute of limtations, it was not
an adverse action caused by Paige's protected activity.

Failure to Rehire

The final action Paige notes as adverse to himis the
failure to rehire. The failure to rehire occurred on
Septenber 18, and thus this allegation was tinely. The problem
with this allegation, however, is that Paige has no standing to
i nvoke the protection of EERA. Paige was not an enpl oyee at
the time he reapplied for enploynent.

On its face, the protection of EERA section 3543.5(a)
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applies only to "enployees."® The wording of this section
differs in this respect fromthe National Labor Relations Act
(NLRA) section 8(a)(3) as well as nunerous other state

laws. ¥  The united States Supreme Court addressed the

i nportance of the extension of NLRA protection to hiring in the

sem nal case Phel ps Dodge v. NLRB (1941) 313 US 177 [8 LRRM

439]. In that case, the court noted

Di scrim nation against union labor in the
hiring of men is a damto self-organization
at the source of supply. The effect of such
discrimnation is not confined to the actua
denial of enploynent; it inevitably operates
agai nst the whole idea of the l|egitinmacy of
organi zation. In a word, it undermnes the
principle which, as we have seen, is

recogni zed as basic to the attai nnment of

i ndustrial peace.

Thus, there are legitinmate policy reasons behind the
i nclusion of applicants for enploynent under the protection of

a labor statute. But the context in which the Phel ps Dodge

case arose differs greatly from EERA. The NLRA specifically

°See footnote 1, supra.

10see Al aska PERA section 23.40.110(3) "A public enployer
may not discrimnate in regard to hire or tenure of
enpl oynent . ;" Connecticut section 3 (sec. 5-272) "Enployers or
their representatives or agents are prohibited from
discrimnating in regard to hiring or tenure of enploynent.";
Del aware section 4007, chapter 40, title 14 at Del anware Code,
"It is an unfair |abor practice for a public school enployer to
encourage or discourage nenbership in any enpl oyee organization
by discrimnation in regard to hiring, tenure or terns and
conditions of enploynent."; Florida, Florida Stats. 447.501
"Public enployers are prohibited from encouragi ng or
di scouragi ng nenbership in any enpl oyee organi zation by
discrimnation in regard to hiring, tenure, or other conditions
of enpl oynent."
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uses the termnology "hiring" in the protections listed in
section 8(a)(3). Thus, the Suprene Court was not extending the
NLRA, to a group that had heretofore not been covered. Rather,
it was securing the protection granted by statute to
applicants.* The EERA |acks any such definitive protection
for applicants. The extension of EERA to applicants can only
be acconplished by the Legislature, not the Board.

Qur col |l eague notes that he is conpelled to dissent because
the Legi slature nmust have intended to include applicants in the
protection of the statute. Such specul ation, however, is not a
basis for us to rewite the statute. In truth, the follow ng
cannot be disputed.

First, the omssion was intentional because it occurs not
only in EERA but also throughout the entire schene of public
enpl oynent col |l ective bargaining statutes, including the H gher
Educati on Enpl oyer-Enpl oyee Relations Act (HEERA)'? and the
Ralph C. Dills Act.'® Thus, the onmission of applicants is

unli ke the duty of fair representation, a duty that was

“significantly, the federal courts have declined to read
the Railway Labor Act to include applicants. Only where
Congress made the inclusion of applicants clear do the courts so
construe the statutes to cover hiring. (See Nel son v. Piednont
Avi ation, Inc. (4th Cr. 1984) 750 F.2d 1234, ~cert. denT 47T US
11716; see arso Airline Pilots Association v. United Air Lines
(7th Cr. 1986) 8072 F. 20 886, cert den. 107 S T. 1605.)

PHEERA is codified at CGovernnment Code section 3560 et
seq.

BFormerly known as SEERA, the Ralph C. Dills Act is
codified at CGovernnent Code section 3512 et seq.
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explicitly enacted in EERA and HEERA but inadvertently
prescribed in the Dlls Act only for enployees who are not
nenbers of the exclusive representative organization. 1In the
|atter case, we could reasonably argue that the Legislature
omtted by mstake a portion of the law covering all enployees
(both nmenbers and non-nenbers of the exclusive representative
organi zati on), coverage that was included in sister-statutes,
and was inplied fromthe inclusion of other, related clauses in

the statute.!*

Here, since every other state and federal law of a simlar
nature is explicit in its inclusion of applicants,® we can
only presune that the Legislature's failure explicitly to
include applicants under all three statutes was intentional.

Moreover, the Legislature specifically did include
protection in hiring under at |east one |abor statute. The
Agricultural Labor Relations Act of 1975 (the sane year EERA

was enacted), prescribes "It shall be an unfair |abor

“See CSEA (Norgard) (1984) PERB Decision No. 451-S,
wherein the duty of tarr representation was inplied, not
express, under the Dills Act. See also California Correctiona
Peace O ficers Association (Pacillas) (1987) PERB Decision NO.
bo/-S.

W are unpersuaded by the statutes listed by the
dissent. In no state has a legislature excluded all hirees but
the adm nistrative agency then extended coverage to that group
based on the inplication that the Legislature nmeant to include
them In nearly every exanple nentioned by the dissent, at
| east one public sector law in each jurisdiction has explicitly
i ncl uded applicants, thereby permtting an argunment that a
governi ng body may have unintentionally omtted coverage of
applicants under the other statutes in that jurisdiction.
Here, none of the statutes involving public enployees expressly
i ncl udeésappl i cants.
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practice for an agricultural enployer to . . . by discrimnation

in regards to the hiring or tenure of enploynent or any term or

condition of enploynent, to encourage or discourage nenbership
in any |abor organization." (Labor Code sec. 1153.) (Enphasis
added.) The fact that this conprehensive |abor relations
statute, wusing language quite different from the public

enpl oynent statutes adm nistered by PERB, specifically included
protection for applicants in addition to enployees leads to the
obvi ous conclusion that the Legislature knew how to include
applicants but meant to exclude them from EERA.'® Further,

when the Legislature has desired to cover both applicants and

enpl oyees in enploynent practice statutes, it has done so by
usi ng specific | anguage such as, "enployee or applicant,”
"enpl oyee or prospective enpl oyee,” or "to refuse to hire, or
to discharge, or to discrimnate in terns of enploynent," etc.
(See Labor Code, secs. 431, 432, 432.2, 432.5, 432.7, 450, 921,
and 922; Cov. Code, secs. 12940, 12941, 12943, 19701, 19702,
and 19702.2.)

Second, the process of statutory construction is used only

when a termis anbiguous. As noted by the California Suprene

Court in West Covina Hospital v. Superior Court (1986) 41 Cal. 3d

1®We note that the State Suprenme Court in Pacific Lega
Foundation v. Brown (1981) 29 Cal.3d 168 recognized the abrlity
of the Legislature to wthhold certain power from PERB. That
case, construing the constitutionality of the Dills Act, speaks
only in terns of enployees (never applicants) and notes that
the State Personnel Board retained authority over civil service
appoi ntnents. (ld. at 185.)
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846, "W give effect to statutes according to the usual,
ordinary input of the |anguage enployed in framng them \en
statutory | anguage is clear and unanbi guous there is no need
for construction, and courts should not indulge in it." (ld.
at 850.)

The effort of the dissent to create an anbiguity over the
meani ng of the word enpl oyee where none exists is patently an
act of desperation. The statute specifically defines enpl oyee

as one "who is enployed by [a] public school enployer."” The

use of the present tense "is enployed" supports the
interpretation that enployee was not neant to nean soneone who
"mght be," "could be," "would be,"” or "should be" enployed.
The dissent can cite no case where a statute that used the term
"enpl oyee" neant anything nore than just t hat ;17

| ndeed, the Suprene Court's reluctance to construe an
unanbi guous term to denote anything other than the plain

meani ng of the word was shown in State Personnel Board v. Fair

Enpl oynent and Housi ng Conm ssion (1985) 39 Cal.3d 422. In

that case, the State Personnel Board attenpted to argue that
the Fair Enploynent and Housing Act (FEHA) was inapplicable to
the state. The court ruled that the exclusion of state

enpl oyees from that act was unreasonable in light of the

17The definitions cited by the dissent all apply to
persons who form an enploynent relationship with the enpl oyer
Here, we are concerned with those persons who do not reach that
point, i.e., they never have any enploynent relationship.
Rat her, the applicant remains outside the status of

enpl oyer/ enpl oyee.
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unanbi guous | anguage of the statute, that the FEHA applied to
enpl oyers, including "the state or any political or civil

subdi vision thereof. .. ." (ld. at 429.) Surely, this agency
should be equally committed to construing an unanbi guous term
such as enployee in a manner that is plain and obvi ous.

The dissent's citations of cases are inapposite because
they all depend upon an initial determination that the termto
be construed is anbiguous or unclear. Such is not the case
here. Rather, we are nore persuaded by Sutherland, who cited
this noted opinion in his treatise on statutory construction:

The courts cannot venture upon the dangerous
path of judicial legislation to supply

om ssions or renmedy defects in matters
conmtted to a coordinate branch of the

governnent. It is far better to wait for
the necessary correction by those authorized
to make themor, in fact, for themto remain

unmade, however desirable they may be, then
for judicial tribunals to transcend the just
[imts of their constitutional powers.
(Railroad Commi ssion of Indiana v. G and
Trunk Western Railway Co. (1913) 179 Ind.
255, T00N.E” 852, cited in Sutherland, 2A
Statutory Construction section 47.38.)

California has long recognized that such power to rewite
statutes, no matter how | audabl e the goal, does not belong to

the courts. (Anderson v. |I. M Janmeson Corp. (1936) 7 Cal.2d

60; People v. One 1941 Buick 8, 4-Door Sedan (1944) 63 Cal.2d
661; Richardson v. Gty of San Diego (1961)) 193 Cal. App. 2d

648.) In Anderson, the court eloquently quoted an early
decision of the Suprenme Court in stating "It is a cardinal rule

in the construction of statutes that the intent of the
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| egi slator should be followed, but this is subject to the

i nperative and paranount rule that the court cannot depart from
the nmeani ng of | anguage which is free from anbiguity, although
t he consequence would be to defeat the object of the act.”

(7 Cal.2d at 68.) (Gtations omtted.) In Anderson, the court
refused to interpret the word "inference" to include
"presunption” because the two words were not synonynous.

Nei ther are the words "enployee" and "applicant" synonynous.

Thus, we find that, |audable as the dissent's goals may be,
t he unanbi guous nature of the statute in question precludes us
fromusurping the duty of the Legislature, and that the policy
reasons set forth in the dissent for including applicants in
EERA are best directed to the Legislative branch.

Furthernore, we are unpersuaded by the dissent's view that
enpl oyers will begin blatant discrimnation against applicants
who are pro-union. This decision does not abrogate the right
of a union to file a charge alleging a violation of 3543.5(b).
Certainly any overt discrimnation against an applicant woul d
interfere with a union's right to organize, and any renedi a
order issued by this Board to renedy such interference could
direct an enployer to hire such a discrimnatee. The scenarios

envi si oned by the dissent need never happen.'®

18We note that the unfair practice charge and conpl ai nt
identify Paige alone as the charging party. Here, the
associ ati on was never a party to the action, and violation of
3543.5(b) was not l|itigated because the charging party w thdrew
that allegation of his charge. He had no standing to raise the
Associ ation's rights independently.
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Finally, even if Paige had standing under the Act, we do
not concur with the ALJ's analysis that concluded the D strict
violated EERA. Applying the standards used by the Board in
Novato Unified School District, supra, we do not find that the

record supports that the District was notivated inproperly in
failing to rehire Pai ge.

Pai ge asserted that prior to the grievance, he had a good
relati onship with Henderson: They communi cated freely, talked
frequently, and he would spend tinme in her office talking
before his assignnents. Follow ng the grievance, however,
Pai ge contends that Henderson becane distant, passed himin the
hal | way w t hout speaking, and communicated with himby way of
notes. The record shows that except for Henderson's failure to
conmuni cate with Paige, there was no change in Paige's
eval uati ons, assignnment, or hours, and he was hired in the
Courts Program for the summer and fall of 1984, as well as the
spring of 1985.

Wi | e Henderson may have been ired by the grievance filed
agai nst her, she was a nenber of the bargaining unit not a
managenent enpl oyee. Furthernore, she was -not in any position
to hire Paige. Roth, who had the authority to hire Paige,
all egedly made one comment that showed he could have had
anti-union aninmus. But, applying the shifting burden of proof,
the District proved that it would have taken the same course of
action despite any protected activity on Paige's part. The

position sought by Paige no longer existed. It had been filled
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sone nonths before, and Paige had no vested entitlenent to
return at that new teacher's expense. Thus, we find that even
if Paige had standing, he did not show that the District had no
legitimate reason for refusing to enploy him

In sum we reverse the ALJ's order on the grounds that the
denial of the l|eave and constructive discharge charges were
untinmely and, as to the failure to rehire, that Paige was not
an enployee at the tine he sought reenploynent.

CRDER
The conpl aint against the Hacienda La Puenta Unified Schoo

District is hereby DOSMSSED in its entirety.

Menber Shank joined in this Decision.
Menber Porter's concurrence begins on page 23.

Menber Craib's concurrence and di ssent begi ns on page 24.
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Porter, Menber, concurring: | concur that the conplaint
should be dism ssed. The |eave of absence and constructive
di scharges were untinely and, even if tinely, the evidence does
not establish that the District acted unlawfully. As to the
District's failure to rehire Paige, | agree that applicants
are not "enployees"” under EERA and that, even if applicants are
"enpl oyees,"” the evidence does not establish that the District

unlawfully failed to rehire Paige.
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Menber Craib, concurring and dissenting: | concur in the
di sm ssal of the allegations concerning the |eave of absence
and the constructive discharge. The first is unquestionably
untinely. Wile | believe it nore proper to consider the
statute of limtations as running from the date of acceptance
of the resignation (May 10), | would nonetheless find that no
constructive discharge had occurred. *1
| am conpelled to dissent fromthe majority's dism ssal of

the allegation that the D strict discrimnatorily refused to

rehire Paige.“ In a decision that can only be described as

'First, it is questionable whether the deni al of the
| eave of absence was sufficiently coercive or intolerable as to
constitute a constructive discharge. Mre inportantly, | would

find that Paige failed to prove that the |eave of absence was
unlawful Iy denied. Specifically, the evidence supports the
District's assertion that there was no contractual or
extra-contractual policy providing for such |eaves for
tenporary enployees. In addition, Paige failed to provide
persuasi ve evidence that simlarly situated enpl oyees had been
granted such |leaves in the past.

2The ALJ found that the refusal to rehire Pai ge was
unlawful ly notivated and | would affirm In ny view, the
record reflects an unrebutted prima facie case of
discrimnation. The record reveals that Paige's immediate
supervi sor, Mdel yn Henderson, harbored aninus toward Pai ge
ever since his 1984 grievance over pay for attending a
mandat ory wor kshop. Perhaps nost damagi ng was testinony that
Don Roth, director of the court prograns and Henderson's
supervisor, angrily stated that Paige would never be rehired
because of his activities in contesting the denial of a |eave
of absence. Lastly, there is evidence that Paige received the
"run around" when he sought to be rehired and that Roth's
supervi sor, Tom Johnson, conducted nothing but a cursory
investigation of the failure to rehire. The District called no
W t nesses and presented no excul patory docunentary evidence
regarding this allegation.

Rat her than adopt the ALJ's findings of fact, the mpjority
has chosen to provide its own selective recitation of facts in
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shocking, the mpjority today holds that the EERA does not
protect hirees fromdiscrimnation. | submt that this

emascul ation of a statute the Board is charged with

adm ni stering and enforcing is both illogical and w thout |ega
basis and will serve only to seriously underm ne the Board's
credibility.

The majority maintains that the EERA unanbi guously extends
coverage only to present enployees. Yet nowhere in the statute
is there a phrase or passage which conpels such a limtation.
Rat her, the majority relies on an assunption that the term
"enpl oyees” in section 3543.5(a) and the term "enpl oyed" in
section 3540.1(j) can only be reasonably construed to refer to
those already in an existing enployment relationship.3 As
expl ai ned bel ow, these terns are anything but unanbi guous and

the majority's insistence that they are is nost perplexing. It

order to buttress its alternative holding that Paige was not
discrimnatorily refused reenploynent. In reality, the facts
are largely undisputed and | would adopt the ALJ's findings of
fact, wth the exception of his conclusion regarding the
District's |eave of absence policies. Rather than repeat them
here, | have provided those findings (pp. 3-15 of the proposed
decision) as an attachment to this concurrence and dissent.

3section 3540.1(j) defines a "public school enployee" or
"enpl oyee" as "any person enpl oyed by any public schoo
enmployer . . . ." (Enphasis added.)

Section 3543.5 states:
It shall be unlawful for a public school enployer to:
(a) Inpose or threaten to inpose reprisals
on enployees, to discrinmnate or threaten to

di scrimnate agai nst enpl oyees, or otherw se
to interfere with, restrarn, or coerce
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IS not necessary to rewite the statute or usurp the proper
role of the Legislature to conclude that hirees are protected
fromdiscrimnation. Al that is required is an intelligent
construction of the statute.

First, one need look no further than a dictionary to
di scover the patent anbiguity in the term "enployed.”" The word
“enploy," when used as a transitive verb, as it is in section
3540.1(j), nmeans "to use or engage the services of" or "to
provide with a job that pays wages or a salary or with a neans

of earning a living." Wbster's Third New Internationa

Di ctionary, Unabridged, (1976) G & C. Merriam Co. This

definition clearly includes the process of enploying, i.e.
hiring. Qher dictionaries even use the word "hire" in their

definitions (See, e.g., Funk & Wagnalls Standard Col | ege

Dictionary (1974) Funk & Wagnalls Publishing Co., Inc.;

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

(d) Domnate or interfere with the formation
or administration of any enployee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another.

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(commencing with Section 3548). (Enphasis
added.)
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enploy - "1. To engage the services of; hire"). In contrast,
when used as a noun, Webster's defines the word "enploy" as
"the state of being enployed.” It is the definition of
"enploy" as a noun that the majority would apply to the verb
"enpl oyed" appearing in section 3540.1(j).*

Had the Legislature intended to extend the protections of
the Act only to present enployees, it could have clearly done
so through any of several alternative phrasings in section
3540.1(j). Most obviously, a "public school enployee" could
have been defined as "any person presently enployed by any
public school enployer . . . ." O the noun formof the word
coul d have been used to unanbi guously connote present

enpl oynent; for exanple, "any person in the enploy of any

® |nstead, the Legislature chose a

public school enployer.”

phrasing that is nost reasonably construed as connoting both

present enploynent status and the process of being enpl oyed.
VWile the magjority errs in finding "enployed by"

unanbi guous when viewed in isolation, the error is then

“Nor does the particular formof the verb used, in this
case, is enployed, change its neaning. |Its usage in the
context of sectron 3540.1(j) does not connote that the process
of enploying has already transpired, but is instead nerely the
resultdof the passive construction of the sentence in which it
is used.

*Anot her exanpl e of unanbi guous phrasing is found in the
Rai | way Labor Act (RLA), which defines "enployee" as "every
person in the service of a carrier” (45 U.S.C, section 151,
Fifth, enphasis added). Based on the critical phrase "in the
service of," this definition has been held to exclude
applicants. Nelson v. Piednont Aviation, Inc. (4th Cr. 1984)
750 F.2d 1234, cert. den. 47T U S I176G.
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conmpounded by the majority's refusal to consider the statute as
a whole in determning the neaning of the phrase. It is

axi omatic that the neaning of a word or phrase is dependent, in
part, upon the context in which it appears. To nmaintain
otherwise is both illogical and contrary to generally accepted
principles of statutory construction.

Wiile there is anple authority for the proposition that
extrinsic indicia of intent are enployed only where the word or
phrase at issue is first found to be susceptible to nore than
one interpretation, there is no dispute that the statute as a
whol e nust be considered in ascertaining the neaning of a
particular provision or portion thereof. One of the best

statenents of this principle appears in Nunez v. Superior Court

(1983) 143 Cal . App.3d 476, 191 Cal . Rptr. 893:

One of the common techniques of statutory
construction, besides being always a
starting point, is to read and exam ne the
text of the act and draw inferences
concerning neaning fromits conposition and
structure.

(AGting 2A Sutherland, Statutory
Construction (4th Ed. 1973) section 47.01).

Furt her,

. . . regard is to be had not so nmuch to the
exact phraseology in which the intent has
been expressed as to the general tenor and
scope of the entire schene enbodied in the
enact ment s.

County of Los Angeles v. Frisbie (1942) 19
Cal.2d 634, In re Marriage of Cary (1973) 34
Cal . App. 3d 3245, 100 Cal. Rpir. B862.

A review of the EERA reveals a conprehensive collective

bar gai ning schene for the public schools. Section 3540 of the
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Act states, in pertinent part:

It is the purpose of this chapter to pronote
the inprovenent of personnel managenent and
enpl oyer - enpl oyee relations within the
public school systens in the State of
California by providing a uniformbasis for
recogni zing the right of public schoo

enpl oyees to join organizations of their own
choice, to be represented by such

organi zations in their professional and

enpl oynent rel ationships with public school
enpl oyers, to select one enpl oyee

organi zation as the exclusive representative
of the enployees in an appropriate unit, and
to afford certificated enployees a voice in
the formulation of educational policy.

Section 3543.5(a), supra, expressly prohibits
discrim nation or reprisal based upon activity protected by the
statute, nanely, organizational activity.q3 It is
i ndi sputable that the right to organize is seriously underm ned
if the enployer may lawfully refuse enploynent to applicants
(or forner enployees) due to previous union activities or
expressions of support for an existing exclusive
representative. The statenent of the U S. Suprenme Court in

Phel ps Dodge v. NLRB (1941) 313 U.S. 177, cited by the

®Section 3543, which generally describes enployee rights
under the Act, states, in pertinent part:

Publi ¢ school enployees shall have the right
to form join, and participate in the
activities of enployee organi zations of
their own choosing for the purpose of
representation on all matters of

enpl oyer - enpl oyee rel ati ons.

Thi s provision has been held to protect activities in support
of a union other than one's own, which is consistent with
protection for hirees based on previous union activities. See
McPherson v. PERB (1987) 189 Cal. App.3d 293.
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majority, bears repeating here:

Di scri mnation against union labor in the
hiring of men is a damto self-organization
at the source of supply. The effect of such
discrimnation is not confined to the actua
deni al of enploynent; it inevitably operates
agai nst the whole idea of the legitinmcy of
organi zation. In a word, it underm nes the
princi ple which, as we have seen, is

recogni zed as basic to the attai nnent of

i ndustrial peace.

Clearly, the express right to engage in organizational
activities contained in sections 3540 and 3543 and the genera
prohi bition against discrimnation for engaging in those
activities contained in section 3543.5(a) are patently
inconsistent with the exclusion of hirees fromthe Act's
protection. \Wen these expressions of intent, which appear on
the face of the statute, are properly considered in construing
the nmeaning of the word "enployed" in section 3540.1(j), it is
difficult to see how anyone could maintain that hirees are

unanbi guously excluded from the Act's protections.

In analyzing the intent underlying the use of certain

words, the follow ng authorities provide guidance:
" the objective sought to be achieved
by a statute as well as the evil to be
prevented is of prinme consideration in [the
word's] interpretation, and where a word of
common usage has nore than one neaning, the
one which will best attain the purposes of
the statute should be adopted even though
the ordinary neaning of the word is thereby
enlarged or restricted and especially in
order to avoid absurdity or to prevent
i njustice.
The People ex rel. San Franci sco Bay
Conservation and Devel opnent Conmm SSion V.
Town of Eneryville (968) 069 Cal.2d 533,
crtrng People v. Asanpto (1955) 131 Cal.

App. 2d 22.
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When a statute is theoretically capable of
nore than one construction we are obliged to
choose which nost conports with the intent
of the Legislature.

Southern California Gas Co. v. Public
Utilities Conm ssion (1979) 24 Cal.3d 653,
156 Cal . Rptr. 733, Myer v. Wrknen's
Conpensati on Appeals Board (1973) 10 Cal. 3d
222, 110 Cal. Rptr. 144, See al so, Friends
of Mammoth v. Board of Supervisors (I972) 8
Cal.3d 247, 104 Cal. Rptr. 761, (age v.
Jordan (1944) 23 Cal.2d 794; In Te Haines
TT9Z5) 195 Cal. 605, 234 P. 883

The general objective of the provision is a
prime consideration; it is to be construed
wth a view to pronoting rather than
defeating its general purpose.

See Redevel opnent Agency v. Mal aki (1963)
216 Cal . App. 2d 480.

. . . (the legislative) purpose of a statute
will not be sacrificed to a litera
construction of any part of the act.

Sel ect Base Materials, Inc. v. Board of
Equalization (1959) 51 Cal.2d 640.

Plainly, we nust construe the Act in a fashion which wll
effectuate legislative intent and, as excluding hirees from
protection would render hollow enpl oyees' express right to
engage in union activities, we are obligated to select instead

a construction that furthers that right.77

"The majority's willingness to find a violation of
enpl oyee organi zation rights in cases (unlike the present one)
where the enpl oyee organi zation files the charge does not
alleviate the problem Odering that an individual be hired as
a renedy for a violation of an enpl oyee organization's rights,
when that violation is essentially of a derivative nature, is a
proposition of dubious propriety. | would personally be quite
hesitant to order such a renedy, as | am sure ny coll eagues
woul d be when faced with an actual case. A discrimnatory
failure to hire is fundanentally in derogation of the
indi vidual applicant's rights. Absent protection for such
i ndividuals, the chilling effect upon union activities
remains. Moreover, the majority's professed willingness to
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Wiile the exclusion of first-tine applicants itself
seriously underm nes the protections otherw se afforded by the
Act, a potentially nore serious problemarises with regard to
rehiring situations, as is shown by the instant case. Here
Pai ge was a forner enployee who asked to be rehired only a few
nonths after a reluctant resignation. He undeniably engaged in
protected activity while in the enploy of the District and was,
in nmy view, discrimnated against because of that activity.
Though he was not presently enployed at the tine he was not
rehired, the genesis of the dispute, indeed, of the aninus that
prevented his rehiring, took place when even the nmajority would
agree that Paige was protected by the Act. The magnitude of
this problem is apparent when one considers that the public
school s frequently engage the services of part-tine and
tenmporary enpl oyees whose present enploynment status my be
severed and reestablished on a regular basis. Indeed, anyone
who is hired on the basis of yearly contracts (and who is not
tenured) may have a gap in present enploynent status between
contracts. Such contracts are conmon anong certificated
enpl oyees and, while many are informed of their status for the
succeedi ng school year prior to the expiration of the existing
contract (and thus would be protected even under the mpjority's

view), nmany are not. For exanple, the standard contract m ght

| essen the deleterious effects of its decision by finding a
violation of union rights, j»~ the union is a party to the case,
does not obviate the need to judge the propriety of its
conclusion that hirees thenselves are not protected.
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run from Septenber through June and rehiring decisions m ght
not be made until July or August. Under the mpjority's view,
anyone wor ki ng under such a system would be unprotected from a
discrimnatory failure to rehire due to previous protected
activity. The gaping hole in the protections of the Act under
the majority's view and, thus, the abrogation of the express
purpose of the Act, is apparent.

In support of its tortured construction, the majority puts
great wei ght upon the absence of any express nention of hiring
in section 3543.5(a). As wll be discussed infra, the presence
or absence of such language is not determ native. NMbreover, we
are fortunate to have an expression of legislative intent which
explains the choice not to make a "laundry list" of outlawed
forms of discrimnation. The source | speak of is the Fina
Report of the Assenbly Advisory Council on Public Enployee
Rel ations (March 15, 1973)(hereafter "Advisory Counci
Report"). As the California Suprenme Court has stated on
several occasions, "Statements in legislative conmttee reports
concerning the statutory objects and purposes which are in
accord with a reasonable interpretation of the statute are
legitimate aids in determining legislative intent." Southern

California Gas Co. v. Public Uilities Conm ssion, supra, 24

Cal . 3d 653, 659; Southern Pacific Co. v. Industrial Accident

Conmi ssi on (1942) 19 Cal.2d 271.

The Assenbly Advisory Council (Advisory Council or
Council), created by House Resolution 51, adopted June 22,
1972, was charged with, inter alia, reviewing the effectiveness
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of then-existing statutes pertaining to public sector |abor
relations and proposing a new statutory framework. \Wile the
Council's proposed statute (which would have covered virtually
all public enploynent) was not adopted by the Legislature, it
was nevertheless the inpetus for the passage of the EERA. The
EERA is remarkably simlar to the Advisory Council's proposed
statute and, to the extent of those simlarities, the Advisory
Council Report is of relevance in determning |egislative

intent. See Heal dsburg Union H gh School District, et al.

(1984) PERB Decision No. 375 and San Di ego Teachers Associ ation

et al. v. Superior Court (1979) 24 Cal.3d 1, 11.

Section 3507(a) of the proposed statute enunerates enployer
unfair practices. Like section 3543.5 of the EERA, proposed
section 3507(a) does not expressly nention hiring. Further,
proposed section 3507(a)(1l) contains the identica
anti-discrimnation |anguage as EERA section 3543.5(a), supra;

3507.(a) It shall be unlawful for an
enpl oyer to:

(1) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

At page 77 of the Advisory Council Report, the Counci
di scusses why it chose the language it did for section 3507(a):

In our view, the statenent of prohibited
practices should be in general terms, and no
effort should be nade to conpile a long Iist
of proscribed acts. W so reconmmend because
adm ni strative agencies and courts are
likely to construe such a list as excluding
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any conduct not specifically nentioned, and

experience has denonstrated that even the

abl est draftsnmen cannot anticipate or

accurately describe every kind of conduct

that the Legislature would probably want to

outlaw. The better approach, it seens to

us, is to cast the statutory prohibitions in

terns that alert the parties to what is

forbi dden, but permt the Board sone

di scretion and flexibility in applying them
Thus, the absence of any express nention of hiring was not due
to a desire to exclude hirees from coverage, but to reflect the
Advi sory Council's view that such provisions are better couched
in general terns.

At page 34 of the report, the Advisory Council, in

di scussing the interplay of the proposed statute with existing
civil service systens, states:

We believe, however, that civil service wll

continue to fulfill an inportant function in

hiring procedures—.e., recruiting,

exam nation, and placenment—-and perhaps

ot her essential areas as well.
Thi s di scussion appears in a portion of the report entitled
"Nature and Scope of Proposed New Law." |If the proposed
statute was intended to avoid any effect upon hiring, such a
di scussi on woul d have been unnecessary and, in fact,
nonsensical. In sum |egislative history does not support the
view that hirees were intentionally omtted from the protection
of the EERA; indeed, it supports the view that the intent was

that hirees were to enjoy protection.$8

~8as the majority notes, the anal ogous provisions of the
other two statutes admnistered by PERB (the Ralph C D lls Act
and the H gher Education Enpl oyer-Enpl oyee Rel ations Act)
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As the majority points out, the semnal case on

discrimnation in hiring under the NLRA is Phel ps Dodge Corp.

v. NLRB, supra. As the mgjority also points out, the court in

that case relied in part upon the express nention of hiring in
section 8(a)(3) of the NLRA. Nevertheless, the case is
instructive, not only for the passage quoted earlier, but also
for its comments on the general nature of |abor relations
statutes. Labor relations statutes are inevitably drafted
usi ng very general |anguage, in essence, providing a set of
principles which require a substantial anmount of interpretation
by the courts or by boards such as PERB. The U S. Suprene

Court in Phel ps Dodge Corp. summarized this reality as follows:

Unl i ke mat hemati cal synbols, the phrasing of
such social legislation as this sel dom
attains nore than approxi mate precisions of
definition. That is why all relevant aids
are summoned to determ ne neaning. O
conpel ling consideration is the fact that
wor ds acquire scope and function fromthe
history of events which they summarize. W
have seen the close |link between a bar to
enpl oynment because of union affiliation and
the opportunities of |abor organizations to
exi st and to prosper. Such an enbargo

agai nst enpl oynent of union |abor was
notoriously one of the chief obstructions to
col I ective bargaining through

sel f-organi zati on. I ndi sputably the renova
of such obstructions was the driving force
behind the enactnent of the National Labor
Rel ati ons Act.

contain language very simlar to that in EERA. This sinply
shows that the Legislature was consistent in drafting these
three statutes and that they therefore should be simlarly
construed. Contrary to the majority's assertion, this
consistency is of no probative value in determ ning whether the
statutes afford protection to hirees.
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Wil e the court in Phel ps Dodge Corp. noted the existence

of language in section 8(a)(3) specifically nmentioning hiring,
a later case reveals that the inclusion of hirees under the

NLRA is not dependent upon that |anguage. In Associ ated

General Contractors of America, Houston Chapter (1963) 143 NLRB

409, enfd 349 F.2d 449 (5th Cir. 1965), cert. den. 382 U. S
1026 (1966), the NLRB was faced with the issue of whether an
enpl oyer nust bargain over use of a hiring hall. The enpl oyer
argued that the absence of |anguage in NLRA section 8(d)°9
referring to hiring required a result different from that

reached in Phel ps Dodge Corp. The NLRB concl uded t hat

"' enpl oynent' connotes the initial act of enploying as well as

the consequent state of being enployed.” Surely, "enployed

by," and even "enployee," nust logically carry the same neaning.,
VWil e many public labor relations statutes in other states

specifically prohibit discrimnation in hiring, many do

not.® Yet, there is no indication that this distinction is

intended to include or exclude hirees, as the case nay be.

°Section 8(d) defines the scope of representation under
the NLRA as "wages, hours, and other terns and conditions of
enpl oynent . "

A sanple of those which do not specifically prohibit
discrimnation in hiring follows: Minicipal Enployee Relations
Act, Section 7-467 et seq., Ceneral Statutes of Connecticut;
School Board-Teacher Negotiations Act, Section 10-153a et seq.,
Title 10, Chapter 166, GCeneral Statutes of Connecticut; Section
1301 et seq., Part 1, Title 19, Delaware Code (public
enpl oyees); Section G401 et seq.. Title 6, Subtitle 4, Code of
Maryl and (certificated school enpl oyees); Section 6-501 et
seq., Title 6, Subtitle 5 Code of Maryland (non-certificated
school enpl oyees); Section 48-801 et seq., Revised Statutes of
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Instead, it appears that some statutes are nerely drafted with
nore specificity. In fact, apparently there are no reported
court cases expressly dealing with this issue. While the
majority would likely attach a different significance, |
bel i eve common sense dictates the conclusion that only very
rarely would a litigant have the audacity required to assert
that such a statute does not cover hirees.

There is also little consistency even within particular
stateé. For exanple, while the statute covering nost public

enpl oyees in Delaware (see fn. 9) makes no specific nention of

Nebraska (public enployees); Public Enpl oyees' Fair Enpl oynent
Act, Section 200 et seq., Article 14, Laws of New York; New
York Gty Collective Bargaining Law, Section 1170 et seq.,
Adm n. Code of the Gty of New York; State and Political
Subdi vi si on Enpl oynent Rel ations Act, Section 1 et seq.,
Chapter 15-38, Century Code of North Dakota; Teacher Collective
Bargai ning Act, Section 1.01 et seq., Chapter 15-38, Century
Code of North Dakota; Section 509.1 et seq., Chapter 7, Title
70, Gkl ahoma Statutes (teachers); Public Enployees Coll ective
Bar gai ning Act, Section 101 et seq., Chapter 41.56, Title 41,
Revi sed Code of Washington; Section 010 et seq., Chapter

28B. 52, Title 28B, Revised Code of Washington (community

coll ege district academ c personnel).

The majority's statenent that "every other state and
federal law of a simlar nature is explicit in its inclusion of
applicants" is sinply false. Al of the above are collective
bargai ning |laws which grant the right to engage in union
activities and prohibit discrimnation based on those
activities. Any distinctions in other aspects of these |aws
are not relevant to the issues in this case.

1las will be discussed infra, precedent under New York's
Taylor Law inplicitly extendS coverage to hirees.

Nor are there any reported cases under the
Meyers-M | ias-Brown Act, Governnent Code section 3500 et seq.
a California statute covering |ocal governnment enployees which
has anal ogous provisions essentially identical to those in the
EERA.
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hiring, the statute covering public school enployees does

(Del aware Code, Section 4001 et seq., Chapter 40, Title 14).
Simlarly, while statutes in Washi ngton covering public

enpl oyees and academ c personnel in comunity college districts
do not specifically nention hiring (see fn. 9), the Educational
Enpl oynent Rel ations Act (Revised Code of Washi ngton, Section
010 et seq.. Chapter 41.59, Title 41) and the Washington State
Ferry System Col | ective Bargai ning Act (Revised Code of

Washi ngton, Section 1 et seq., Chapter 15) expressly outlaw
discrimnation in hiring. To conclude that the legislatures in
these states intended to protect sone public enployees from
discrimnation in hiring but not others is to conclude that
those legislatures are arbitrary and illogical. A nore

pl ausi bl e conclusion is sinply that the difference in |anguage
was not intended to affect the scope of the statutes, but
instead sinply reflects the fact that |egislatures sonetines
choose to make express what is necessarily inplied by other
provi sions of a statute.

VWile there are no reported cases holding that the absence
of specific nmention of hiring in a statute excludes hirees from
the protection of that statute, precedent under New York's
Public Enpl oyees' Fair Enploynent Act (commonly referred to as
the "Taylor Law," see fn. 9) indicates that such a statute does

protect hirees. In Elba Central School District and El ba

Facul ty Association (1983) 16 PERB par. 3024 (affirnmed by the

New York Suprene Court, Appellate Division, in Elba Centra

School District v. Harold R Newran (1984) 476 NYS 2d 949), the
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New York Public Enploynent Relations Board (N Y. PERB) wthout
specifically discussing coverage of hirees, found that the
district unlawfully failed to rehire a teacher whose enpl oynent
status, like that of the charging party in the instant case,

had |apsed for several nonths.*® |n Brighton Central Schoo

District (1986) 19 PERB par. 3032, the N. Y. PERB dism ssed as
untinely an allegation involving a refusal to hire a forner bus
driver of the school district . The N. Y. PERB s discussion in
the case appears to assune that the claimwould have been

cogni zable had it been tinely filed.

Somewhat ironically, a review of |abor relations statutes
from other states which expressly outlaw discrimnation in
hiring also supports ny construction of the EERA. Many of
these statutes define "enployee" using the sane operative
| anguage found in EERA section 3540.1(j), i.e., "enployed
by."* Thus, it is clear that such |anguage does not connote
the exclusion of hirees, but is, in fact, commonly viewed as

consistent with their inclusion.

12tme teacher's annual appointment expired on June 30,
1981. She inquired in August of 1981 about reappointnent and
was told in Septenber that she would not be rehired. The
evi dence revealed that the school district normally nmade and
announced such rehiring decisions each August for the upcom ng
school year.

BFor exanple: Public Enployment Relations Act, Section
1l et seq., Chapter 20, lowa Code, section 3(3)—'Public
enpl oyee' neans any individual enployed by a public enployer
. ."; Public Enploynent Relations Act, Section 89-1, Chapter
89, Hawaii Revised Statutes, Section 89-2(7)—'Enpl oyee' or
"public enpl oyee' neans any person enpl oyed by a public
enployer . . ."; Illinois Public Labor Relatrons Act, par. 1601
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In sum the majority's interpretation of the EERA as
excluding protection of hirees from discrimnation based on
union activities (or synpathies) is utterly w thout foundation.
The majority's insistence that EERA section 3540.1(j)
unanbi guously defines "enployees" as only those enjoying a
present enploynment status is w thout support whether the
'operative terns are viewed in isolation or, nore properly, in
the context of the statute as a whole. Further, extrinsic
indicia of legislative intent, authorities from other
jurisdictions and, indeed, l|ogic and commobn sense reveal the

clearly erroneous nature of the mgjority's decision.

et seq., Chapter 48, Illinois Revised Statutes, Section
3(n)—"Public enployee' or 'enployees,' for the purposes of
this Act, neans any individual enployed by a public

enployer . . ."; Public Enployee Relations Act, Section 447.201
et seq., Chapter 447, Florida Statutes, Section
447.203(3) —"' Public Enpl oyee' neans any person enployed by a
public enployer . . ."; Minicipal Enploynent Relations Act,
Section 111.70(1) et seq., Chapter 111, Subchapt. IV, Wsconsin
Statutes, Section 111.70(1)(b)—"Minicipal Enployee' means any
i ndi vi dual enployed by a municipal enployer . . . ." (Enphasis
added.)
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Attachment to Menber Craib's
Concurrence and Di ssent

Respondent then filed a Motion for a Continuance on June 4,
1986. The notion was granted, and the hearing was reschedul ed
for July 11, 1986. On that date a formal hearing was conducted
bef ore the undersigned.

Post-hearing briefs were received by the PERB by
Sept enber 25, 1986. the matter was then submtted for proposed
deci si on.

1. EACTS

A. Backar ound

The aspect of Respondent's operation at issue in this case
“1s its Adult School. The school offers services in various
~areas, including one called the "Court Prograns.” Under the .
Court Prograns' unbrella are such things as Traffic Violators
School , "Understandi ng Al coholisnm program and the "Drinker,
Driver Program or SB-38 Program the last of which offered
cl asses for people required by court order to attend as a
result of a conviction of driving while intoxicated.

Jeff Paige began working for the District in early 1979 as
a driving instructor, and in the fall of that year began
serving as a counselor in the SB-38 program During 1984 and
the spring of 1985, Paige was a counselor, group facilitator,
and a substitute teacher in the SB-38 Program and the Traffic
Vi ol at or School . Pai ge worked a 14-hour-per-week teaching
schedule in a year-round program (12 months). By virtue of
that schedul e, a collective bargai ning agreenent covering
.certificated.enployees (including Paige) designated

3



-himas a tenporary, part-tinme enpl oyee.

Pai ge's i mmedi ate superior was Madel yn Henderson, Director
of the Court Prograns. Although she was a nenber of the same
bargai ning unit as Paige, she acted as a conduit for the
adm ni stration vis-a-vis Court Prograns enployees in severa
areas. The record evidence indicates that she had the ability
to influence upper nmanagenent deci sions concerning enployees in
her program  She had to be consulted before a decision was
made as to Paige's |eave request described below.  She set up
wor kshops for staff and, via nenoranda to staff, required their

attendance. Anyone not able to attend was directed to provide

Z:justification directly to her. -She assigned tasks to

enpl oyees, including Paige. She sent a neno to staff
reflecting her satisfaction with their attendance at one

wor kshop. Enpl oyees, including Paige and Contois Sinpson
regarded her as their "boss." She was the target of at |east
one enpl oyee group grievance, as detailed below. Requests for
such things as overtine conpensation, |eaves, etc. were
screened by her before being approved.

B. Alleged Retaliatory Conduct by the District

Paige alleged that, after filing a class action grievance

’Paige's interpretation of the contract (during his .
testinony) was that if one took the nunber of hours he worked
on a yearly basis and "conpressed" these down to a school year,
then he woul d have an hourly average exceedi ng the nunber
required to becone permanent. \Wile novel and interesting,
there is no evidence to support this interpretation, and it is
.sunper suasi ve.



-..agai nst Henderson on behalf of hinself and fell ow enpl oyees, he
was "set up" for term nation w thout the possibility of

“reinstatement. This "set-up" consisted of representations by
supervisors which led himto believe he was entitled to a
tenporary | eave of absence (a detrinental reliance on those
representations), a subsequent denial of his |eave request, an
eventual coerced resignation under threat of termnation, and a
later refusal to re-enploy him

On January 25, 1984, Madel yn Henderson issued a nmenorandum
to staff, requiring that they attend a workshop she schedul ed
for Sunday, February 26, 1984. Anyone who anti ci pated not

s'rrbeing able to attend was instructed not to sinply |eave a
message with the secretary, but to clear it directly with
Henderson. A few days before the event, she assigned Paige the
task of covering "the fine points of record keeping" at the
wor kshop.

The day follow ng the Sunday session, Paige and ot her
attendees submtted payroll docunents, which contained a
request to be paid for working that Sunday, to Henderson.

These requests were rejected. Paige filed a second request
with an attached note to Henderson, indicating that she had
"whited out" his first request w thout notifying him and

. demanding that:-it be submtted to-the personnel office.
Henderson then wote to Paige, informng himthat she had
decided to forward his request to Adult School Assistant

e sl rect or :Richard Fral ey.



Not having received an indication of whether the Sunday pay-
woul d be granted, Paige, being the union representative for
“‘Haci enda La Puente Teachers Association, on the (Proctor)
campus, filed a grievance on March 14, 1984 agai nst Henderson
on behalf of hinself and the other teachers who had attended
t he wor kshop. Paige's name appeared promnently on every page
of the nulti-page grievance and his signature was on the |ast
page.
The grievance was expanded to include, besides the Sunday
pay issue, conplaints regarding Henderson's treatnent of
enpl oyees - accusations of threats of dismssal, hostile
¢+ conduct, throwing a-book at an enpl oyee, and deneani ng
enpl oyees during staff nmeetings.® After the grievance was
filed, and through the intervention of then-superintendent
Russel | Ribb, all the enployees received pay for having
attended the Sunday wor kshop.
From that point on, Paige's relationship with Henderson
.deteriorated. \Whereas they had previously chatted and
- wcomunicated in a free and friendly manner, Henderson then
becane di stant and non-comuni cative. She spoke to Paige only
when required to or when he initiated a conversation. She
stopped greeting Paige as they passed each other in hallways

~and upon their first contact of the day. She began

3The record indicates that, although Henderson's conduct
. - toward other enployees may have been unfriendly, she and Paige
el tseesk wtegok sal ong owel | <prior to-February 1984 .

6
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-comrunicating with Paige by witten notes or nenbs even when
they were both at work. This practice apparently continued up
't hrough March of 1985, when Henderson left hima note to fil
out a resignation form as wll be detailed bel ow

Bei ng an enpl oyee of the California H ghway Patrol when he
was not working part-time for the District, Paige occasionally
received tenporary enploynent offers that led to pronotions
within that Departnent. In about the fall of 1984, several such
offers were presented to him He turned each of them down
because they required that he relocate to another city for an
extended period of tinme (6-7 nmonths), after discussing these
Wi th Henderson. -He infornmed her that he was turning them down
because they required himto be away for too long and because
he wanted to maintain his enploynent relationship with the
District.4 Therefore, he said he would wait until a
pronoti onal assignnment of a shorter duration cane al ong.
Henderson told himnot to worry, that sonething would cone
al ong.

In the spring of 1985, Paige received another opportunity
to be pronoted to |ieutenant, which required that he accept a
tenporary assignnent in Monterey, California for a period of
two to three nonths, beginning on April 1, 1985. Relying on
previ ous know edge that other.enployees had been granted Leayes

for extended periods and upon Henderson's inplication that a

drp g 4Paj ge was still working part-time for the District and

lived in nearby D anond Bar, Ca%ifornia.



tenporary absence due to pronotional assignnents would not pose
any probl ens, Paige accepted the offer to go to l\/bnterey.5
Pai ge subsequently prepared a nenorandum requesting a
two-nonth | eave of absence and explaining his reasons
therefor. He submtted the request to Henderson in |ate
February 1985, and personally delivered a copy to Adult Schoo
Director Don Roth's office. When he presented the request to
Hender son, and expl ai ned about having accepted the offer to go
to Monterey, she told him"we're going to replace you."
At the tine Paige delivered a copy of the request to Roth's
office, the latter was in conference with soneone el se.

- However, Fraley was available to discuss Paige's request. 1In
that discussion, Fraley informed himthat he did not have to go
the "l eave of absence" route, and that "we can do that
informally." Fraley informed Paige that all he had to do was
to find substitutes to fill his position until he got back and
the District could place him (Paige) on "inactive status" in
.the interim Pai ge agreed to proceed as Fral ey suggested.

“'Fraley told himthat the procedure should be no problem that
he would relate the matter to Roth and that, although Henderson
had to be consulted first, Roth would then get back to Pai ge

with the result.

Spaige testified that several other named enpl oyees had
been granted simlar leaves. Oher than a stipulation that one
enpl oyee was on sick or accident |eave, the only evidence

. . regarding these is Paige's hearsay accounts, which cannot, by
e e st hensel ves, support a finding. (8 Cal. Adm n. Code section
~© 32176.) These are used herein only to explain Paige' s conduct.
8



Rat her than hearing fromRoth, Paige received a witten
request from Henderson on March 6 that he conplete and submt
~‘an attached resignation formby the follow ng day. Although
both were present at work during the day, Henderson chose to
| eave her menmp in Paige's box just prior to her departing for
t he day.

In an i nmedi at e responsi ve nenorandum to Henderson, Paige
informed her that he was not submtting a resignation form
because he did not wsh to resign but was very happy with his
position and desired to remain in the enploy of the District.
He added that he wanted to go on inactive status for a short
" period and to resunme his responsibilities upon his return.

About a week later, on March 14, Paige received a letter
fromRoth, informng himthat a |eave of absence "is not
allowed for tenporary enployees.” Although Pai ge had not yet
resigned, and though there was no reference to Fraley's offer
to place Paige on "inactive status,” Roth wote that, "It wll
be necessary to replace you with soneone el se.”

On March 25, 1985, Paige frantically submtted a nmenorandum
to Roth requesting that he reconsider his decision. In that
meno, Paige recounted his discussion with Fraley wherein an
accord was reached that he (Paige) would be placed on inactive
status. -Paige included a list of nine qualified instructors,
already in the program he had recruited to cover his classes
during the absence. Each instructor had commtted
hi nsel f/ herself to substitute by signing opposite their nanes

9



on the first page of Paige's nmeno.

Pai ge's request also included a discussion of his protected
activities (including his duties as union representative and
his grievance agai nst Henderson), Henderson's attitude
followng that activity, and his fear that they were trying to
"get rid" of him

In response, Roth wote the following in a letter to Paige

dated March 29, 1985:

There is no authority under which a | eave

can be granted to other than a pernmanent

certificated staff nenber.

The authority of site admnistrator to all ow

a "necessary absence" or "inactive status"”

has been Iimted to two weeks. Failure to

report to work is cause for term nation and

woul d | essen your |ikelihood of being

rehired; a sinple resignation due to other

obl i gations would not.
Roth did not explain the authority under which he could grant a
"necessary absence" or "inactive status.” Qher than Paige's
testinony regarding Fraley's representations, the record is
devoi d of evidence specifying that "l|eave" policy. It does not
-appear in the-pertinent collective bargaining agreenent.

Having already relocated tenporarily to Monterey, Paige
submtted a conditional resignation to Roth on April 6, 1985.
He wote that it was "wth the understanding that I wll be
rehired and reinstated to ny present position . . . upon ny
return in 60-90 days."

Between late March and m d-April 1985, Roth had been
conducting an inquiry about Paige's "request for... . .
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reconsi deration"” of March 25. According to the testinony of
Contoi s Sinpson, a colleague of Paige who had commtted herself
to substitute for a portion of Paige' s assignment, she was
contacted by Roth about the document. Wth a deneanor that

-Si npson described as "very angry," Roth asked her if she had

si gned Pai ge's docunent and whether she had any idea what she
had signed. He asked her if she recognized the attached pages
that referred to Paige's activity as a union representative and
of the problenms with Henderson. Sinpson replied in the

negati ve.

Roth told Sinpson that "Paige actually wanted to get his
“job back,"™ but that -he "would never be rehired by the
District." He expressed his displeasure with the fact that
Pai ge "had gone outside the District, including [to] the union."

On April 19, Assistant Superintendent for Personnel Janes
Johnson wrote to Paige informng the latter that the
resignation would not be recommended to the board of education
because the District did not accept conditional resignations.
““He "asked Paige to immediately. tender an unconditi onal
resignation, "or the district wll have to take other action
based upon your inability to conplete your spring

assignment."6

°Al t hough not clear fromthe record, it appears that
Pai ge' s assignments were covered, during his absence, by a
Ssubstitute.
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Pai ge submtted a second resignation on April 22, attached
to a letter in which he took issue with the notion that
-condi tional resignations were not permtted. He added that, in
order to preclude any adverse action on his enploynent by the
District, he was submtting a second resignation, to be
effective April 22, but that such did not "vitiate ny
previously submtted docunents and in no way waive any rights |
m ght have." He requested that the entire issue be presented
to, and heard before, the board of education. Finally, he
asked that the matter be discussed with his union, and that it
act as coordinator in the matter.

By letter dated May 10, 1985, Janes Johnson i nforned Paige
that the board had accepted his resignation, effective
April 22, at its neeting of May 9. No nention was made as to
whet her the board had di scussed the matter of the conditional
resignation or whether he would be reinstated upon his return.
There were no conmuni cations between Paige and District
adm ni strators between May 10 and early June, 1985.

On June 2, 1985, Paige wote a letter to Roth, and sent
copies to other District admnistrators including Janmes
Johnson, requesting that his enploynment with the District be
reactiviated and that he be assigned his previous duties
effective July 1, 1985, by which tinme his .tenporary assignnment
in Monterey woul d have been conpleted. There was no response

fromRoth or anyone else in the adm nistration.
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.. i-Paige attenpted to contact Roth by tel ephone on July 1,

1985, but was told by a secretary that he would be on vacation
~until the first part of August. She told Paige that Fraley,

who was filling in for Roth, would return the call. \When
Fraley returned the call on July 3, Paige told himhe was ready
to be "reactivated" to his forner position. In reply, Fraley
said that he |acked the authority to acconplish that, but that
he (Paige) should talk to Henderson and Roth.

Pai ge then called Henderson the sane day. She told him
that Roth did the hiring and the firing in the Program and that

:-~she -was-powerl ess to act on the matter.

- .-Not-'having received ‘a response from Roth, Paige again wote
to himon July 30, 1985, advising himof his availability for
reinstatenent and renewing his requests. In addition to

~stating his desire to be reactiviated to his former position,
Pai ge asked that his name be restored to the list of
substitutes for Traffic Violator School and drug abuse classes,

..areas _in which he had taught before and was credentialed to
teach. Although Paige asked for a timely response, Roth did
not reply until Septenber 18, 1985.

In the interim on August 9, 1985, Paige filed a conplaint
with the Departnent of Fair Enployment and Housing, alleging
‘racial and sex discrimnation and unfair |abor practices. In
support of such charges, Paige included allegations of
retaliation by Henderson and others because of his union

activitydescribedabove. Hefil edanidentical conpl adehticadscompdaint -
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| abelled "Discrimnation Conplaint/Gievance" - with the
District's governing board, |eaving copies at the appropriate
office. Also included was a claimthat he was forced to resign
his position as a result of a conspiracy between Henderson and
Rot h. Pai ge received no response fromthe District to his
"Corrplaint/(}ievance."7
Roth's entire response to Paige's sunmer correspondence
consisted of the followng words in a letter dated
Sept enber 18, 1985:
| have reviewed your application for
re-enploynent. You have not been sel ected
as a teacher for the 1985/86 school year.
No nention was nmade ‘regarding Paige's request to be restored to
~the substitute list, nor was an expl anation given for the
deni al of enploynent, or for the delay in responding.
Through his union, Paige filed a formal grievance on
Sept enber 26, 1985, requesting reinstatenent to renedy the
District's alleged retaliatory conduct. The District refused
to entertain the grievance on the grounds that Paige was no
| onger "an enpl oyee"” of the District, as defined by the
coll ective bargaining contract.
Janes Johnson, by now District Superintendent, did allow
Pai ge and his union representative, Raynond Lopp, to neet
informally with Assistant Superintendent of Continuing

Educati on Tom Johnson, about the dispute. Tom Johnson was

- "No evidence was-offered regarding the resolution of the
claimby the Departnent of Fair Enploynent and Housi ng.
14



Rot h' s inmedi ate superior.

In the course of that discussion, occurring on about
Oct ober 1, 1985, TomJohnson stated that the extent of his
investigation into Paige's charges consisted of his review of
docunents to see "if the papers were in order,"” and that he had
not spoken to any w tnesses. Johnson did acknow edge that his
review indicated that the supervisors and the adm nistrators
had "done sonething wong," but stated that he was not about to
take disciplinary action against them nor would he reinstate
Pai ge. He explained that he and his wife had been very good
friends with Henderson since she had begun her enploynment with
the District.

Pai ge was not offered enploynent in any capacity with the
District subsequent to the above date, nor was he informed that
he could teach as a substitute. No legitimte reasons were
ever given to Paige for the District's refusal to reinstate him

The District did not call any witnesses to testify about
the events, and offered no docunénts other than a collective
bar gai ni ng agreenent, in support of its case.

[11. DI SCUSSI ON

Section 3543.5(a) of the Act prohibits discrimnatory
action against enployees for engaging in conduct protected by
t he EERA, i ncl uding,

[T]he right to form join, and participate
in the activities of enployee organizations
of their own choosing for the purpose of

representation on all matters of
~enpl oyer -enpl oyee rel ations
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