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DECI SI ON

PORTER, Menber: This case is before the Public Enpl oynent
Rel ations Board (PERB or Board) on exceptions filed by the
Charging Party, John Howard Leonard (Leonard), to the proposed
deci sion, attached hereto, of a PERB adm nistrative |aw judge
(ALJ). The ALJ dism ssed Leonard's conplaint alleging that the
Cot t onwood Uni on School District (D strict) reassigned him from
a principal position to a teaching position because he refused
to prevent teachers from joining the union, thereby violating
subdi visions (a) and (b) of section 3543.5 of the Educati onal

Enpl oynent Rel ations Act (EERA). 1

'EERA is codified at Covernnment Code section 3540 et seq.
Section 3543.5 provides, in pertinent part:



Havi ng reviewed the exceptions of Leonard, the District's
response to exceptions and the entire record in this case, we
determne that the findings of fact in the proposed decision are
free fromprejudicial error, and we therefore adopt them as the
findings of the Board itself. W affirmthe ALJ's concl usions
of law consistent with our discussion herein.

The crux of Leonard's theory is that his reassignment was
the District's reprisal taken against him due to his refusa
to accede to the District's demand to di scourage uni oni sm at
East Cottonwood School. Leonard's denotion, in turn, had the
effect of interfering with, restraining and coercing teachers
in the exercise of their rights protected pursuant to EERA

section 3543.“ Thus, the ALJ describes Leonard' s theory as

It shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

2 EERA, section 3543 provides, in pertinent part:

Public school enpl oyees shall have the right
to form join, and participate in the
activities of enployee organizations of

their own choosing for the purpose of
representation on all matters of enployer-
enpl oyee relations. Public school enployees
shall also have the right to refuse to join
or participate in the activities of enployee
organi zati ons .



an amal gamation of two discrete rights or forns of protected
activity under EERA: (1) Leonard's right to refuse to interfere
with teachers' choices about union menbership; and (2) the right
of teachers to freely choose nenbership in a union wthout fear
of reprisal fromthe District.

Leonard's theory is borrowed from precedent established
under the National Labor Relations Act (NLRA). Supervisors
are excluded from protection under the NLRA. (29 U S.C, secs.
152(3), 152(11) and 157.) \While supervisors are not protected,
an adverse action taken against one may, nonethel ess,
constitute a violation if it is notivated by the supervisor's
refusal to conmt an unfair |abor practice, or if the adverse
action interferes wth the rank and file's exercise of their

organi zational rights. (Belcher Towing Co. v. NLRB (5th Cir.

1980) 614 F.2d 88 [103 LRRM 2939] enforcing in part Belcher
Towi ng Co. (1978) 238 NLRB 446 [99 LRRM 1566].) The underlying

rationale of this rule is not for the protection of the
supervi sor, but rather, to dispel the fear of nonsupervisory
enpl oyees that the enployer will take simlar reprisals against

themif they continue to support a union. (Russell Stover

Candies, Inc. v. NLRB (8th Gir. 1977) 551 F.2d 204 [94 LRRM

3036] enforcing Russell Stover Candies, Inc. (1976) 223 NLRB

592 [92 LRRM 1240].)

W do not find NLRA precedent instructive in the instant

case. The ALJ found, and we agree, that Leonard is a



supervisor.3 Unli ke the NLRA, under EERA, supervisors are
not excluded from the definition of "enployees,” and are thus
protected. (EERA sec. 3540.1, subd. (j).) Thus, under EERA,
there is no distinction made between rights enjoyed by enpl oyees
and those of supervisors. Just as any enpl oyee under EERA may
assert as protected conduct the right to refuse his or her
enpl oyer's demand to prevent unionization, sSo nmay a supervisor
Al t hough Leonard, as a supervisor, may assert the right to

refuse to accede to his enployer's demand to prevent unioniza-
tion, this record reveals a failure of proof as to the alleged
facts. The ALJ included in his findings:

There is no evidence indicating how Leonard

refused to prevent unionization or commtted

unfair practices. There is no demand from

the enpl oyer that he prevent unionization

or conmt an unfair practice after the 1981

settlement agreenent, save for the inference

that may be drawn from Babiarz's request for

t he performance eval uations of the four

activists following the 1982 el ection.

Leonard "dragged his feet" on the request

and only delivered the eval uations al ong
with those of all of the teachers, as

Wt agree with the ALJ that the evidence was insufficient
to support a finding that Leonard was either a confidential or
a managenent enployee within the nmeaning of EERA section 3540. 1,
subdivisions (c) and (g), respectively. W question, however,
the propriety of continuing to interpret subdivision (g) of
section 3540. 1-which provides the statutory definition of
a managenent enpl oyee—n the conjunctive, despite that the
statute is expressly witten in disjunctive |anguage. (See
Lonpoc Unified School District (1977) EERB Decision No. 13.)
W Tind 1t unnecessary to reach this issue, however, in |ight
of the District's failure to file cross-exceptions, as well
as the fact that the evidence clearly denonstrated Leonard's
supervi sorial status.




requested by the board the follow ng year.
Absent further action by Babiarz on the
request or the evaluation, there's no
conclusion that an unfair practice had
occurred.

W agree with the ALJ that the record contains no evidence
of Leonard's refusal to commt any unlawful activity.
Concerning Babiarz's request of Leonard for the eval uations
of the four union activists, contrary to Leonard' s assertion
of a refusal to provide such, he neglected to even tell Babiarz
of his intent not to provide the evaluations and the reasons
therefore. Eventually Leonard provided the eval uations, along
with those of the other teachers. \Wen Babiarz requested
Leonard to post articles pertaining to unionism at East
Cott onwood, the evidence in the record denonstrates only
Leonard's conpliance with the request.4 The record, in
short, does not portray an individual who took an affirmative
stand agai nst Babiarz's anti-union sentinents. I narticul at ed
objections and silent reluctance do not constitute a "refusal"
to coonmt unlawful activity. Further, the record is devoid
of evidence that the District's decision to denote Leonard
was influenced by input received from Babiarz. The record

denonstrates that the D strict reassigned Leonard because of

di ssatisfaction with his perfornmance as an adm nistrator.

‘W further affirmthe ALJ's concl usions that
Babiarz's actions in requesting the evaluation of the four
union activists, as well as asking Leonard to post articles
concerning unionism were not sufficient to give rise to a
viol ati on under EERA



ORDER
W affirmthe ALJ's dismssal of the unfair practice charge

and the conplaint in Case No. S CE-879 is hereby DI SM SSED.

Menbers Craib and Shank joined in this Decision.
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PROCEDURAL HI STORY

John Howard Leonard filed this unfair practice charge
agai nst the Cottonwood Union School District (District) on
March 28, 1985. Leonard charged that the District reassigned
himfroma principal position to a teaching position because he
al l owed teachers at his school to become union menmbers. A
compl ai nt was issued on May 10, 1985, stating that Leonard, an
enpl oyee of the District within the meaning of section
3540.1(j) of the Government Code, was demoted because he failed
to prevent teachers working under his direction from joining an

enpl oyee organization, thereby denying Leonard's rights and the

Thi s Board agent deci si on has been appeal ed to
the Board itself andis not final. Qilytothe
extent the Board itself adopts this decision and
r e nay | ci



rights of enployees working under him in violation of
section 3543.5(a).*?

The District in its answer on May 23, 1985, denied
violations of the EERA, denied that Leonard was an enpl oyee
under the EERA and affirmatively alleged that Leonard was a
managenent enpl oyee and had no standing to file the unfair
practice charge. A settlenent conference was held w t hout
success. The formal hearing was held on August 21-23, 1985, at
Reddi ng, California. Post-hearing briefs were filed on
Novenber 12, 1985 and the matter submtted as of that date.

FI NDI NGS OF FACT

The Cottonwood Union School District is an enployer within
the nmeaning of the EERA. The District operates two schools.
East Cottonwood and West Cottonwood. East Cottonwood serves
the K-4th grade |evel and West Cottonwood serves 5th grade
through 8th grade. The schools are |ocated about a mle from

each ot her.

This section is a part of the Educational Enpl oyment
Rel ati ons Act (EERA or Act), Governnment Code sections 3540
et.seq. Al references are to the governnment code, unless
otherwi se stated. Under 3543.5(a) it is an unfair practice for
t he public school enployer to:

(a) Inpose or threaten to inpose reprisals on

enpl oyees, to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwise to interfere wth,
restrain, or coerce enployees because of their
exercise of rights guaranteed by this chapter.



The District, under a five-nenber board of trustees, has a
superintendent, and a principal in each of the two schools.
Longevity of service of both board nenbers and staff is
notable. Board chairman JimRickert (chair for 10 years) has
been on the board since fall of 1964. Edward Petersen has been
on the board for 18 years. Dennis Powers, the remnaining board
menber to testify, has been on the board since 1981. It
appears the other board nenbers have been on the board at |east
since that tinme. Joe Babiarz, the superintendent at all tines
material to this case, retired effective June 1985 after 40
years of service as superintendent. Ken Osborn, who served as
principal of the West Cottonwood School for several years prior
to Babiarz's retirenent, was appointed superintendent to
succeed Babi arz.

Leonard served as principal at East Cottonwood from 1964
until June 1985.

Leonard's Role as Principa

As principal, Leonard was in charge of the East Cottonwood
School. Babiarz's office was at the West Cottonwood Schoo
canmpus and the superintendent would visit the East schoo
campus for 5 to 10 mnutes a week. There were no regularly
schedul ed staff neetings between Leonard and Babiarz. There
were 59 enpl oyees, including 22 teachers, at the East
Cott onwood School. According to Leonard, his duties included

supervi sion of teachers, placenent of students, scheduling



recesses, textbook ordering.? supply ordering, naintenance®
and supervision of the plant, programwiting and eval uati on of
speci al projects such as the School | nprovenent Program
(SIP).4 Leonard addressed pupil problens, parent relations.
PTA. and seeing that "toilets get unplugged.”" He also arranged
for lunch distribution, transportation safety, dismssal of
ki ndergarten cl asses, Kkindergarten registration, back-to-school
ni ghts and open house. Leonard was, he said, "essentially in
charge of what happened there." He was the sole adm nistrator
at East Cottonwood.

Leonard denied that he determned the direction the

District would go. what its goals were for teaching, how nmany

’Regar di ng textbooks, the District sent a |list of books
avail able, and the principal and the teachers determ ned which
books to order. Babiarz nade final approval of the I|ist.
Leonard said sonetinmes one school or the other needed nore than
the ADA allotnment. The District superintendent would nake
what ever adjustnents he thought appropriate.

®Regar di ng mai ntenance of East. Leonard woul d cont act
Babi arz concerning a perceived need and Babiarz had the fina
say.

ALeonard had been responsible since 1973 for seeing that
the SIP for East Cottonwood was witten, along with a budget
whi ch was submtted to the county and then to the board for

approval. The budget is related to the average daily attendance
(ADA). Evaluations were based upon test information and he
would fill out county fornms and return those to the county
office. Leonard recommended to the board approval of the SIP
budget. He and teachers also reviewed and wote up the federa
Title I and Il prograns, and submtted themto the board for
approval after approval by the superintendent. He also

determ ned how the noney was to be spent, consistent with the
boar d- approved budget.



schools it would have or who should be hired in top |eve
positions. The superintendent and the Board was responsible
for those things, he said. Al of his budgets and prograns
were reviewed and approved by the superintendent and the
board. New buildings or additions to buildings had to be
approved by the superintendent and the board.

The District presented no evidence of duties unique to
Leonard as a principal within the District. Petersen testified
that teachers' salary recommendations cane fromthe
superi ntendent. He assuned that the recommendations followed
deliberations with the principals.

East Cottonwood has done well in at |east one area of
education. The third grade students have ranked over the 88th
percentile in the State in the California Assessnent Program
Achi evenent test for the last 12 years.

The 1981 Unfair Practice Charge

I n Septenber 1981 the Cottonwood Teachers Associ ati on,
CTA/ NEA (CTA or Union) filed an unfair practice charge against
the District, namng Babiarz. Leonard, and Gsborn as
Respondents. The charge alleged that at a Septenber 4, 1981
nmeeting, the three net with three teachers and Babi arz
threatened the teachers with reprisals for having joined CTA

contrary to prom ses he said they had given himthe prior



year.5 Separate allegations of surveillance and search of

the chapter president's desk were set forth agai nst Leonard.
Also alleged were discrimnatory transfers of CTA nenbers from
East Cott onwood.

Fromthe testinony at the hearing in the instant case by
Leonard. Osborn and Nicole Kure, a teacher interviewed by
Babiarz, it is found that Babiarz did encourage the teachers in
1980 not to join CTA for at least a year. \When Babiarz |earned
that three of the teachers had joined CTA. said Leonard, he
requested that Leonard speak to them Leonard said he spoke to
one teacher who said that she thought it was a professional
organi zation and she was interested in the insurance prograns.
Apparently this did not satisfy Babiarz. who, against Leonard' s
advi ce, demanded that a neeting be arranged. Babiarz did cal
themto a neeting in Septenber 1981, and accused them of having
reneged on a promse not to join CTA. Babiarz's conduct led to
the filing of the above-described unfair practice charge. As a
result of a settlenent conference, the parties executed
settl enent agreenents wherein the District, through its

"adm ni strators."” regretted wongdoing regarding rights of

®Leonard testified that in 1980. the District hired five
new teachers. He sat in on interviews with Babiarz. Babiarz
spent sonme tinme with the teachers telling them of the dangers
of unionismto the District and asked that they wait a year
before joining CTA. There were no prom ses, said Leonard, by
the teachers not to join CTA



enpl oyees to join CTA and assured themof the District's

comm tnent to recognizing enployee rights to partake in EERA
activities. The District further agreed to a PERB-conducted

el ection for representation by CTA. The unfair practice charge
was w t hdr awn.

Regarding the unfair practice charge, Petersen said the
board had not been aware of the seriousness of the matter and.
when it occurred, "we in essence said what was needed to be
done apparently has been done, [that] is our three
adm ni strators were reprinmanded by PERB at that tinme, and we
assunmed that the kinds of things there were alleged and
apparently supported would be termnated.” The board, said
Petersen. told the the admnnistrators that it was over and that
they did not want any nore of that activity.

In the spring of 1982, there was a PERB-conducted el ection
whereat the teachers at both schools voted agai nst exclusive
representation by CTA

Teachers' Concerns

In the fall of 1981. at the sane tine the unfair practice
was filed against the District, teachers at East Cottonwood
provi ded nenbers of the board of trustees with a draft
menor andum of their concerns. Petersen testified that the
board di scussed the matter in executive session and determ ned
that he and Board Menber Janes Seale would neet with the

teachers and Leonard. They did. At that neeting, Leonard was



asked to leave so the teachers could speak nore freely. Then,
the board nenbers and the teachers went over the list of
concerns point by point. At the conclusion of the neeting,
Pet ersen and Seal e stopped by Leonard's office and "overvi ewed
the list wwth him"

Three separate docunents were submtted by the District as
exhibits of the teachers nenorandum (D strict Exhibits 2, 3 and
4) . Mary Jo Montagnor, a teacher, testified that D strict
Exhibit 2 was a draft and the other docunents (D stricts 3 and
4) were the sane list of concerns but in prioritized order.

The nmenorandum listed the foll ow ng:

(1) Fear by many teachers of targeted "reprisals for
expressing professional opinions interpreted (or
m sinterpreted) as disloyal or critical" - the teachers
"expected" the adm nistration to afford them the professional
courtesy of listening to suggestions that involve students,
staff and schools without the reprisals, harassnent or ridicule
sonme had been subjected to in the past; (2) Changes in teaching
assignnents in which teachers believed thenselves m splaced and
whi ch appeared to show a pattern of reprisal and/or harassnent;
(3) Supplies locked and ditto paper rationed, causing
inefficiency in teacher preparation tinme - the teachers asked
the admnistration to trust themwith a key; (4) Considerable
i nconsistency in enforcenent of rules and in disciplinary

actions taken with children - they asked for consistent and



uni form di sciplinary procedures throughout each grade |evel;
(5) Inconsistency in dealing with special children - however,
the nmeno expressed the "general staff opinion" that the fault
was with the psychol ogist; (6) Frequent classroom changes

t hroughout the first weeks of school, often necessitated by
poor original student placenent; (7) Honbgeneous student

pl acenent practice unfair to teachers and students as well;

(8) Scheduling of parent-adm nistration-teacher conferences
during class time; (9) Difficulties experienced with parents
who demand parent-teacher conferences imediately to discuss
grading rationale and teachers suggested scheduling m ni num
days just before issuance of reports to accomobdate
conferences; (10) Adm nistration di scouragenent of enrichnent
wor kshops and semnars by "ridicule" of workshop "teaching
staff" and programvalue and |ack of cooperation by failure to
post information on such prograns and failure to give rel ease
time to attend; (11) Physical inprovenents to be considered as
a working list and not as a "cognizant |list" - these included a
grassy area on the playground, covered cenent play area, water
and sinks in the 1968 wing, black top area and filling of
ditches near the playground; & (12) Reduction of workday for
aides affecting health and dental benefits; (13) Lack of clear

delineation of laws, rules and regul ations insofar as students.

6Al so included in this list was reference to third and
fourth grade planning period each day.

9



teachers, parents, and adm nistrators are concerned and a
request for a synopsis of relevant |aws; (14) Lack of
recognition to the East Cottonwood teachers as opposed to West
Cottonwood staff for success in State teaching prograns;

(15) Recent "apparent adm nistrative policy" to require as a
precondition to favorable consideration for enploynent
declining to join CTA or talk to its nenbers - reference was
made to the unfair practice charge filed with PERB and referred
to earlier in these findings.

During this tine, the board held a closed session with
Leonard and Babiarz to discuss the list.” The board did not
provi de Leonard with any witten comunications with regard to
the matter because, said Petersen, the list was explicit about
the concerns and needed resolutions. There were, admtted
Leonard, two closed session neetings with the board on the
menor anduns. The board directed Babiarz to work with Leonard
on the problens. Leonard established nonthly neetings with the
teachers to resolve those concerns and others they could bring
up. The teachers reported to the board in witing of the
outcone of these neetings. Notes were provided to the board of
the neeting of October 26, 1981, and a second neeting on

Cct ober 27, 1981.

7whil e Petersen acknow edged that the nmeno referred to
the "adm nistration,” and this neant Babiarz as well as
Leonard, he viewed the "overriding" problemas the relationship
bet ween Leonard and the teachers.

10



Later, in May 1982. a list was forwarded to the board by
the teachers outlining the issues and resolutions. This
menor andum noted the followi ng: sone teachers' residua
apprehensions of reprisal, harassnent or ridicule for their
opi nions; failure to announce sunmer school positions; great
i nprovenent in the supplies and ditto paper problem |lack of a
uni form di sci pline code; the problem of the school psychol ogi st
was not solved; sonme student classroom changes appeared to be
frivolous, made in order to placate parents; attenpts to
initiate heterogeneous placenent through teacher
recomendati ons; positive effort to schedul e
parent - adm ni strati on-teacher conferences, and bulletin space
provided for posting of professional notices.

Wth regard to the physical inprovenents, the nmeno noted
that the grassy area was an inportant teacher concern, the
uncovered cenent play area under construction was a definite
i nprovenent, sinks had been ordered for the 1968 w ng and.
finally, that the problemof a planning period for third and
fourth grade had not yet been solved. The teachers expressed
their assunption that the matter of CTA nenbership had been
resol ved and concluded with the observation: "As a result of
the concern and support of the board, comunications between
the adm nistrator and teachers has inproved. Wile many

positive steps have been taken, nmany itens await closure such

11



as teacher placenent, discipline, psychologist, grass and
teacher planning tine."

The Charging Party also introduced a letter dated
Novenber 17. 1982, purportedly fromthe faculty at
East Cottonwood, generally indicating inprovenent in the
rel ationship between adm nistration and staff. Leonard
testified that the letter was given to himby a teacher who
told himthat the letter was also going to the board. There is
no corroborating evidence, however, that the board did receive
the letter.

Toward the end of the 1981-82 school year the board sent to
the East Cottonwood faculty a letter acknow edging the list of
concerns submtted by the teachers. The board noted that it
had expressed its deep concern to the adm nistrators that the
conditions continue to be addressed and rectified. The board
noted that its intention was to periodically review the issues
with "our |eadership people in the nonths ahead.”

1982 Pay Rai se

In Septenber 1982. Babiarz informed Leonard that the board
had approved only a $500 raise for Leonard. Leonard had
previously gotten substantially higher increases, averaging
over $2,100 a year salary increase from 1973. According to
Leonard, Babiarz told himthat the |ower anount was granted

because the board was unhappy that teachers were joining CTA

12



Leonard did not ask the board or any nenbers the reason for the
variation in the salary raise.”

Petersen denied that the action of the board had anything
to do with CTA activity. There was. he said, no discussion of
the unfair practice charge. Rather, the anmount of the raise
reflected the issues raised in the letters fromthe East
Cottonwood teachers. Because of these problens, the board
could not evaluate Leonard' s performance as satisfactory as the
ot her administrators. The next year Leonard got a $1, 000
raise. Babiarz was given a substantial raise in both 1982 and
1983. Those raises were granted to Babiarz, said Petersen,
because of his long service with the District, sone years of
whi ch were underpaid, and the District was trying to make it up
to himbefore his pending retirenent.

Babi arz an ni oni_sm

The superintendent had little roomfor unionismin his
District. According to Betty Washburn, a District w tness,
when col l ective bargaining came into being, Babiarz stated to
the teachers that he would fire anyone who joined unions. This
was corroboration of the testinony of Ranona Phillips, another
teacher at East Cottonwood. Most of the teachers, presented by

both sides, testified about the common know edge of Babiarz's

8under cross-exami nation, this action of the board is the
only factor that Leonard could point to as evidence of the
board's dissatisfaction with his position on teachers joining
t he uni on.

13



anti-union feelings. As noted. Babiarz solicited new enpl oyees
to defer joining the CTA for a period of tine. In 1981 he
confronted three teachers about having reneged on what he
perceived to be promses not to join the Union. This was not a
new attitude. N kki Sass, a EXstrict.mﬂtness, testified that
11 years ago she asked Babi arz whether she should join AFT or
CTA and he told her he didn't encourage her to join, but rather
wait a year to get settled in. There is no evidence that,
after the unfair practice charge was settled. Babiarz engaged
in such conduct again. However, Babiarz continued to talk to
Leonard about the teachers who joined CTA

In 1982 he sent a note to Leonard with an article on
teachers' strikes. He requested its posting on the bulletin
board noting that the "public reads the board a great dea
too," and that "teacher strikes are news." He sent Leonard a
note indicating Phillips had joined CTA and the dues were $230
a year. He sent another note which pertained to negotiations.
Babiarz wote, "hope it never happens, because it would be one
big ness.” Babiarz told Leonard that he was going to tell the
teachers they could save $230 a year if they dropped out of
CTA. Babiarz told Leonard he did not care if they filed
anot her unfair practice charge against him He said, "Wat can

they do to ne now?"

14



Babi arz's confidence in his own imunity was not sinply his
own view. At |east one board nenber. Petersen, |ikew se was
aware of his seemng invulnerability. Petersen was asked:

Q Isn't it true that you told
Ranona Phillips that even though
Joe Babiarz was presenting real problens
to the District, that they couldn't fire
him that you couldn't fire M. Babiarz
because he had been in the District sone
38 or 39 years?

A I'mtrying to -- | have had
conversations with Ranona Phillips over
the years because Ranpbna and Frank are
personal friends of ours. | don't think
that the way that sentence is stated is
what | may have said. ['"'msure that |
may have said sonething to the effect
that if we tal ked about that issue that
obvi ously when you deal with an
adm ni strator for many, nmany years,
nearly 40, you have a great concern
about, at that point in tine, doing an
attack on them Just as we had a great
concern for Howard Leonard
because of his length in the District,
and painstakingly cane to our decision.

Babi arz sent articles against unionismto Leonard and directed
himto post themon a bulletin board next to Leonard's office.
This occurred even after the 1981 unfair practice charge.
Leonard testified that there were over a hundred such articles.

Followi ng the election in 1981, Babiarz wote to Leonard
and asked for the evaluations of the four teachers who were
union activists leading up to the election. Leonard said "he
dragged his feet" on that request and gave the evaluations only
after the board had called for all of the evaluations of both
school s' teachers.

15



Leonard testified that discussions of the dangers of
uni oni sm took place with board nenbers present. Leonard never
observed such a discussion at board neetings but "in the
general course of conversations, at different tinmes, the
probl ens of unionismwas discussed on an informal basis, yes,
wi th board nenbers present." Yet, Leonard admtted that no
menber of the board has ever nmade any anti-union or anti-CTA
statenents. Neither the board nor its individual nenbers has
ever expressed any anti-union views directly or indirectly in
his presence. At the tinme of the formal hearing in this matter
Leonard did not know if the board of trustees harbored any
anti-union or anti-CTA bias.

Teachers' Eval uations

In 1983 the board requested copies of the evaluations of
all teachers in both schools in the district. According to
Pet ersen, the board was ascertaining the quality of evaluation
by its adm nistrators. At a board neeting in May 1983 where
the eval uations were discussed, Babiarz criticized Leonard for
rati ngs he gave teachers on their dress.g During the
di scussions of these evaluations, admtted Leonard, there was

no singling out of teachers on the basis of CTA nenbership.

°Several teachers confirmed that Babiarz took unbrage at
femal e teachers wearing pants. Babiarz believed teachers who
wore pants should not get nore than an average rating.
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SB 813

Sonetine in the spring of 1984 the issue of |onger day and
| onger wor kyear was addressed. Babiarz wanted to add an hour
to each day for the K-4 grades. Leonard said he worked with
his teachers and they devel oped a plan that would neet the
requi rements of the new |l aw and yet avoid having pupils spend
an additional hour at school. He presented his plan to the
board, and the board adopted it, he said.

What was viewed by Leonard as evidence of his |eadership on
this issue was viewed as just the opposite by Petersen, and
apparently by the rest of the board. Petersen cited the
| engt heni ng of the school day issue as evidence of Leonard's

inability to cone to a decision. Leonard testified that "we
had worked cooperatively and at sone tine to devel op a schedul e
so that youngsters could be dismssed within 5 mnutes of the
time they had previously been dism ssed.” The board, said
Petersen, was getting mxed signals from Leonard over a period
of three nonths. While recalled to testify in rebuttal,
Leonard did not respond to the testinony of Petersen on this
poi nt .

Leonard's Denoti on

In June 1984, at a closed session, the board told Leonard
that he was going to be relieved as principal. Babiarz was not
at that neeting. A nenber of the board nentioned that it was

only after difficult discussions. Leonard did not ask for and
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was not given reasons for the board' s action. He said that the
chai rman nmentioned that they had m ssed the March deadline to
effectuate the decision in the next school year.

Sonetine in the spring of 1984. Leonard told the board of
Babi arz's conduct with regard to unionism Leonard said he
went into sone detail about the Septenber 1981 neeting with the
teachers that gave rise to the unfair practice charge.

Petersen said this cane after the board had told Leonard of
their decision to renove himas principal. Placing the blane
on Babi arz, said Petersen, was an indication that Leonard did
not conprehend the problem of his own perfornmance.

Petersen testified that the board determned, in the spring
of 1984, to reassign Leonard. Babiarz, said Petersen, was not
involved in the decision. Petersen said that because of
Leonard's inability to conmunicate to the board and act in a
deci sive manner, and because of the |ong-term problens alleged
in the teachers nenorandum the board had cone to the end of
the line. He said that because of Leonard's inability to
communi cate with the board of trustees, as evidenced by severa
years where, neeting after neeting, the board received no
definitive recommendations and answers from Leonard, and
because of the 1981 teachers concerns, the board determ ned
that it had a serious personnel problemand it had to "bite the
bullet." There was. said Petersen, no discussion of the prior

unfair practice charge, unionismand CTA nor of teachers in or

out of CTA
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Petersen testified that Babiarz had not been involved in
the decision to denote Leonard. He said the board initially
asked Babiarz to work wwth Leonard on the problens of
| eader shi p and nonresponsiveness on issues. The board had
di scussions with Babiarz about Leonard's performance. Rickert
testified that Babiarz provided evaluations and the board
decided to denote Leonard. Babiarz made no recommendati on
about Leonard's denotion, he said. Powers stated. "After three
and one-half years of evaluating the situation. | think our
determ nation, upon recomendation, our evaluation and dealings
with M. Babiarz. ..." the board decided to denote Leonard.

There were no prior witten evaluations of Leonard, said
Pet ersen. because Babiarz was not adept at witten
eval uations. They had asked Babiarz to work on the situation
after the 1981-82 problens, but had required nothing in
writing, prior to 1984.

They asked Leonard for a letter of resignation severa
times. The board was determned to renove Leonard in a
non- public manner to save hi m enbarrassnent. It did not want
to fire himpublicly, said Petersen

Later, before Novenber. Leonard was asked to give the board
a letter. He understood it to be a letter of resignation or

request for reassignnent.
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On Novenber 21, at a closed session, the board presented
TN
Leonard with a witten eval uati on. There was no di scussi om

of the evaluation, said Leonard, and he asked no questions

1The Evaluation is set forth in full:

1. M. Leonard, you do a satisfactory job with parents and are
interested in the students and their achi evenents. You spend
much tine with students at recess and during the Physical
Education cl asses. However, we feel that you should be

supervi sing and not be spending the time as a teacher. The
school has nore than enough personnel for its operation, but
they do need dynam c | eadership.

2. Al of your satisfactory acconplishnments were taken into
consi deration, but despite these points, your essential and
mai n duties are working with staffs in supervision and

eval uati ons.

3. Your ability to lead and evaluate the staff is inadequate.
You are unable to create staff enthusiasm notivation and at
the sane tine keep and instill confidence in your position as
the Principal. Your authority, as the Principal, has been
erodi ng over the past years. This we have endeavored to point
out in our neetings with you, tine and tinme again

4. We, the board, have held a nunber of closed sessions with
you during the past two years.

5. Two of the board nenbers net with you and the staff on two
occasions last year. The board has held a nunber of closed
sessions as followup neetings with you. W see no inprovenent
in your total ability to continue to adm nister the school.

You always give us the sane inpression; there are no problens
and everything is satisfactory. Since you do not even recognize
or accept the deficiencies we have been discussing and
endeavoring to point out to you, there will be no degree of

i nprovenent.

6. The board and the Superintendent nust get involved in schoo
deci sions and enforcenents which belong at the Principal's

| evel, who is the imediate on site admnistrator. This is
your essential duty! Your weakness was again evident this
year, when it cane time for you to |engthen the kindergarten,
first and second grade class schedules to neet the requirenents
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about it. The chairman did tell himthat they wanted the letter
by the Decenber board neeting. He responded, he said, that he
t hought that he had until February, and the chairman said that he
wanted it earlier so they could start |ooking for soneone el se.
Petersen. Rickert and Powers testified about the problens
they saww th Leonard's performance. From 1982 on. said
Petersen, the board saw an increasing inability of Leonard to
respond to questions fromthe board. On issues regarding
physical facilities, such as the play yard, carpets and sinks at
the East School, Leonard was not prepared to make
recomendati ons. Teachers were comng fromthe school directly

to Babiarz and the board for resol ution. Sai d Pet er sen,

As we asked for reconmmendations, they were
either not forthcom ng or very hesitatingly,
and | would say grudgingly forthcom ng, was
t he probl em It's a problemof do we
present cogently and strongly and in an

ef fective way recomendati ons for those
factors affecting the school. And our
contention is that the frustration that we
had to deal with over the years was again
and again, Howard did not effectively and
cogently and strongly respond. And we were
left on the |inb wondering where he was.

of SB 813. You are unable to render firm and deci sive decisions
i nvol ving possible controversial matters.

7. Al of the board nmenbers have |ost confidence in your
ability to adm nister, supervise and evaluate staff. W feel
you have |ost your effectiveness in pursuing our standards, as
the Principal of the East Cottonwood G ade School, in grades
ki ndergarten through the fourth grade.
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Powers testified that at one board neeting a teacher from East
Cott onwood stood at the back of the room expressing concern
about the black top area at East School.

Petersen said that carpeting in sone roons at East
Cott onwood becane an issue and Leonard could not develop a
specific recommendation. Finally, Babiarz intervened and had
carpeting installed. Leonard, in rebuttal, testified that he,
Leonard, and the custodians preferred tile floors for
mai nt enance and cl eanliness, but he was not sure if he ever
told the board his position. Qher issues where Leonard's
managenent was deficient, testified Petersen, included drapes,

pl aygr ound equipnént, fencing and grassy areas for the school

The matter of use of the school psychologist's tinme was a
problem Referred to in the 1981 teachers letter of concerns,
it surfaced again in 1984, after the board had nade its
decision to relieve Leonard. Still another problemwas the use
of the nusic teachers' tine, brought to the board' s attention
by the teacher representative who attended the board neetings.

Leonard did not take a stand on the issue of the nentor
teacher program in conjunction with SB 813, said Petersen
Babi arz was against it, Osborn was in favor of it, and Leonard
said not much at all. It was a matter of contrasting exanpl es

of | eadership, said Petersen.
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During board discussions of the teachers' evaluations,
while there were no pointed coments of Leonard's eval uation
techni ques, there were discussions about the absence of
constructive criticisnms by Leonard. The board' s attorney wote
Leonard a letter at some point indicating the need to tighten
up on eval uati ons.

Rickert testified that Leonard never seened to have any
problens at the school. He drew his judgnments about |ack of
conmuni cati on between Leonard and his teachers from di scussions
in the community where he operated a butcher shop.

On cross-exam nation. Rickert testified that the statenent
in the Novenber evaluation regarding Leonard's tinme spent with
students at recess cane from patrons of Rickert's butcher
shop. Rickert did not draw any concl usions about the matter
fromhis limted exposure to the school, but fromthe comrents
of people in Cottonwood. He could not identify the persons who
made the comments. \Wile Rickert never discussed this specific
matter with Leonard personally, he did ask Leonard the nore
general question of what he did wwth his time at the school.
Leonard did not respond. Said Rickert. "I'mnot trying to be

smart, but he doesn't answer. He just nunbled. [I'msorry.
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Howard, but that's the way it is, and |I couldn't get a clear
response fromhim™

Rickert had three children who attended the school and he
knew Leonard as a parent. Leonard had "nothing but good things
to say about children" and that was one of his good points.

One of Leonard's satisfactory qualities, as noted, said

Ri ckert, was that Leonard never "said anything bad about
anybody." Rickert felt Leonard could not communicate with the
board; Leonard would talk for an hour and R ckert would not
under stand what he was tal king about. Leonard' s nethod of
criticismof teachers was lacking in that he would not try to
help themout. This was a general feeling that he got from
people in the community. He could not identify any teacher
whom he felt did not get help from Leonard.

Powers testified that, when he cane onto the board in 1981,
it seenmed obvious to himthat Leonard's staff showed a |ack of
respect for him He picked this up by the attitude of the
nunber of teachers from East Cottonwood School that appeared at
the board neetings. He naned three teachers he thought showed
this lack of respect although he could recall no specific
comments. H's viewwas fueled by the continued presence of
teachers from that school at board neetings.

But it would was pretty obvious to ne that
we had always a bunch of people from East
Cott onwood, the staff at East Cottonwood.

comng to our neetings with concerns and
whatever that | felt should have been
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handled at the site level. And then we

didn't have any problenms with teachers

comng in and bypassing our adm nistrator at

West and directing things to the

superintendent and the board.
There were nore teachers comng to board neetings from the East
School, over and above the usual representatives from each of
the two schools, who he sensed were not happy with things at
East School. He cited an exanple of lack of communication
where the teachers' request for a full-tine physical education
teacher was denied by the board. Thereafter, Leonard failed to
tell the teachers that the board had denied the request, and
the teachers returned wanting to know about the issue.

All three board menbers testified that the decision to

relieve Leonard was unrelated to teachers at East joining CTA

The Decenber 19. 1984, Board Meeting

This neeting was held in the West Cottonwood gymasi um
unl i ke usual neetings, to accommobdate the large crowd in
attendance. After demand by nenbers of the audience for the
reasons for the proposed reassignnent of Leonard to a teaching
position, the board took the position that it could not speak
to the particulars of Leonard' s case because it did not have a
rel ease fromLeonard to discuss the matter in public. - Leonard
t hen executed a rel ease.

From the board nmenbers thensel ves and those who testified
at the hearing about what was said, there is little conflict.

The audi ence was in support of Leonard and his retention as
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principal. Several people spoke on behalf of Leonard. A
favorabl e survey of famlies wth children at East and of the
ai des enployed there was presented. Yet the board renained
firm The reasons for Leonard's renoval, articulated at the
nmeeting, included a statenment by one board nenber that Leonard
could not "stir the soup.” One board nenber stated that he
couldn't remenber the reasons. Petersen. testified Leonard,
said that "Leonard |acked |eadership and that tinme and again
the board had |ooked to himfor |eadership and found it

| acki ng. "

The thrust of this case turns upon the statenent of the
board chairman, M. Rickert. He stated. "Hs |eadership is too
weak. When 99 percent of the teachers at his school have
joined the union, and no teachers at the other school have
joined, that tell's you something about his Ieadership."11
By way of explanation Rickert testified:

Q Ckay. It seens a fair reading of the

statement | just read to you that you're
i mpl yi ng sonet hing about the relationship
of |eadership of an adm nistrator and

enpl oyees bel onging to unions. Wat do
you nean, or did you nean that inference?

A. No. ny statenent, in ny probably Iimted
way, was trying to conpare the two
schools with the same school board, the
same superintendent, the sane salary
schedul es, the sanme benefits, the sane
everything, and yet in one school we had
turnmoil, a conplete |ack of
communi cati on between our adm nistrator

“Rickert did not deny making the statenment. He
testified that he mght have said the majority of the teachers.
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and ourselves, and the adm nistrator and
the teachers; and at the other one we
had open conmuni cations, with no
problens that | knew of whatsoever with
our communi cati ons.

Q \Which school had comuni cation probl ens?

A.  The East Cottonwood School had
conmmuni cati on probl ens.

Q Do you -- in your mnd, when you nade
this statement that | just read to you.
was there any relationship between the
al l egation that M. Leonard' s |eadership
was weak and your belief that his
teachers, many of them had joined the
California Teachers Association?

A Well, | felt that they needed soneone,
t hey needed hel p.

This statenent by Rickert, along with the 1982 sal ary
i ncrease as expl ained by Babiarz, is the pinpoint of Leonard's
contention that the board renoved him from the principal ship
because of the teachers' wunion activity. One witness for
Leonard, however, interpreted the neaning of the statenent
consistent wwth Rickert's explanation. N cole Kure testified
that the remark " . .. made it look like or that they had
surm sed that therefore the teachers at East joined because of
M. Leonard and the teachers at West did not feel that they
needed it." VWile their expressed reasons for the reassignnent
were not acceptable to the audi ence, the board nonet hel ess,
after a two-hour closed session, announced that the
reassi gnnent was to stand.

Later, in January, Leonard asked that the comments given by

the board be inserted in the m nutes. That request was
27



refused. Rickert said he'd never had a request |ike that
before and that he denied the request under advice of counsel,,

Later, the board sent to Leonard a witten statement of the

12
reasons for his reassignnent.

12That statenent, dated January 23, 1985 provided:

I n accordance with your request and the
provi sions of Education Code Section 44896.
the following is a witten statenment of the
reasons for your transfer from an

adm nistrative to a teaching position:

The Board has received serious allegations
from your teachers over the years regarding
your inconsistent personnel relations and
your inadequate |eadership. You failed to
timely take action on these allegations.

You took action only after repeated
direction fromthe Board. You have failed
to carry out your duties as a principal.

You have increasingly refrained from seeking
the support and counsel of the
Superintendent. You have failed to
recogni ze your own faults and inadequacies
and have wrongfully blaned others or denied
that any faults or inadequacies exist. Your
foll ow through on parental conplaints to the
Board has been evasive. You have not been
willing to take a stand nor make any

deci sions on key issues, including the

i npl ementation of the provisions of Senate
Bill 813. You have been evasive and
nonconmtal in response to the Board's
guestions regarding issues facing East

Cott onwood School. You have refused to dea
with the problens and issues pointed out to
you by the Board of Trustees and indeed deny
that there are any problens or inadequacies
in your performance. Your ability to |ead,
supervi se and evaluate the staff is not
satisfactory. You cannot adequately make
adm ni strative decisions and properly
enforce the decisions which belong at the
principal's level. You fail to
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Several teachers testified on behalf of M. Leonard.
Ni col e Kure, who was no |longer teaching at the District,
testified that Leonard was an honest adm nistrator and good
| eader. She had no difficulties with his decision-naking.
Kure corroborated the nature of the 1981 neeting with Babiarz.
Leonard gave her high performance eval uations but every year he
rated her only fair on her dress because her dress wasn't
prof essi onal enough for the District. She felt Leonard was
very responsive to teachers' concerns at the neetings that

began in 1981 followi ng the unfair practice charge.

Emagal e Snider testified that Leonard presented no
difficulties as an adm nistrator.

Ranona Phillips, one of the witers of the letters to the
board regarding problens at East, testified that conditions at
the school inproved substantially after the letters to the
board in 1981. Leonard was responsive and supportive of the

teachers.13

create staff enthusiasm You fail to
notivate the staff. You fail to inplenent
the direction fromthe Board for inproved
and increased conmunication with your

t eachers.

In concl usion, the Board of Trustees has,
unani nously, lost faith in your ability to
serve as an admnistrator of the District.

Bpnillips testified that the teachers were asked to

wite the letter to the board. It is not clear who asked the
t eachers.
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Phillips, a friend of Petersen. called Petersen before the
Decenber neeting to inquire about Leonard's denotion. Petersen
refused to discuss the particulars, because of confidentiality,
but did tell her that the board would not change its m nd about
renovi ng Leonard. Leonard, she said, never said anything bad
about the board or Babiarz; "In fact, he went exactly the
opposite. He went out of his way to stand behind the Board and
the adm nistration."

Paul a Mattos, an aide, testified that Leonard was very
supportive of the aides and responsive to their concerns.

Dana Byers. a teacher at East Cottonwood and one of the
teachers interviewed by Babiarz in 1981, testified that Leonard
was very supportive of the teachers and gave fair and honest
evaluations. She joined CTA in part because of Babiarz
attitudes as an admnistrator. She hesitated in joining
because of his speech at her interview. Byers testified that,
at a neeting regarding the longer day issue, a board nenber
whom she could not identify, said that the teachers "really
didn't have any say" on the issue.

Carol Taff. a teacher's aide at East Cottonwood. a parent
of children in the school and for 14 years an active nenber of
the PTA, testified that Leonard is a great |eader, good student
disciplinarian and able to create staff enthusiasm

In addition to Board Menbers Petersen, Powers and Rickert,

several teachers testified on behalf of the District. They
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were: Betty Washburn, 18 years with the school; Nelva Denbo.
9 years; Mary Jo Montagnor. 18 years; Kathy Col unbo, 6 years;
Jacqueline Long. 20 years; and Ni kki Sass, 11 years with the
District.

Several of these teachers annunciated at |east four genera
problens with Leonard's principalship. These problens were a
| ack of coordination of curriculum anong the grades, |ack of
coordi nated textbook selection, l|ack of honpbgeneity in classes
(excess of |ow achievers in a class) and problens with
Leonard's pupil disciplinary practices. They also conpl ai ned
about |ack of support for the teachers, lack of followthrough,
and of poor evaluations by Leonard.

Wil e these teachers were paid by the District for their
time preparing to testify, it appears that they first cane
forward to volunteer their services in support of the
District's case and then were advised of the availability of
conpensation. | make no findings on these conplaints, however,
as the board, not the teachers, took the action against
Leonard. Moreover, the specific conplaints by the teachers did
not formthe basis for Leonard's denotion. Rather, as
di scussed supra, the board issued its evaluation of Leonard,
and the evalution was the basis for the denotion, not the
teachers' conpl aints.

STATEMENT OF | SSUES

The issues in this case are (1) whether John Howard Leonard

had standing to file an unfair practice charge against the
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Cot t onwood Uni on School District, and (2) whether the

Cott onwood Uni on School District governing board assigned

M. Leonard to a teaching position in retaliation for his
exercise of rights protected under the Educational Enploynent
Rel ati ons Act.

CONCLUSI ONS OF LAW

John Howard Leonard's Standing to Bring an Unfair Practice

Char ge.

The District's answer, by way of affirmative defense to the
conplaint, asserted that Charging Party was w thout authority
under law to bring the unfair practice charge agai nst the
Respondent. As a separate defense the District affirmatively
all eged that the Charging Party is a managenent enpl oyee within
t he neani ng of Governnment Code section 3540.1(g). In its
opening brief the Respondent reaffirned its contention that
Charging Party is a managenent enployee and further all eges,
for the first time, that Charging Party is without standing to
bring the unfair practice charge because he is a confidential
enpl oyee within the neaning of Governnent Code
section 3540.1(c).

Both contentions nust be rejected. Governnent Code
section 3540.1(g) defines nmanagenent enpl oyee as "any enpl oyee
in a position having significant responsibilities for
fornmulating district policies or adm nistering district

prograns.” In interpreting this provision PERB has held that
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an enpl oyee can be found to be managerial only if it is
established that the enployee had significant responsibilities
for both the fornmulation of district policy and the

adm ni stration of district prograns. Lonpoc Unified Schoo

District (1977) EERB Decision No. 13.!'%* See also
Frankl i n- McKi nl ev_School District (1979) PERB Decision No. 108.

As was stated in Hartnell Community College District (1979)

PERB Deci si on No. 81; -

The fornulation of policy contenplates the
exercise of discretionary authority to
devel op and nodify institutional goals and
priorities. The adm nistration of prograns
contenpl ates effective inplenentation of the
policy through the exercise of independent
judgnent. Thus, managerial status

contenpl ates those persons who have

di scretion in the performance of their jobs
beyond that which nust conformto an

enpl oyer's established policy.

In the present case there is no evidence denonstrating what, if
any. judgnments regarding District policies Leonard was entitled
to exercise. Indeed, there is no evidence suggesting Leonard
had any role at the District level. At nost it appears that he
was in charge of the federal prograns at East Cottonwood
School. He prepared the budget and submtted it to the
superintendent, who amal gamated it into his budget for

presentation to the board. Leonard, in addition, conpleted

YPrior to January of 1978 the PERB was known as the
Educati onal Enpl oynment Rel ations Board or EERB.

33



forms pronulgated by the County O fice of Education concerning
such federal progranms and returned those to the County Ofice
of Education. It appears all of this was done within the
policies and procedures adopted by the board of trustees of the
Cot t onwood School District.

Leonard, as principal of the East Cottonwood School, did
not have significant responsibilities for formulating District
policies or admnistering District progranms. Wile Cottonwood
is an extrenely small school district, with only a
superintendent and the two site principals as adm nistrators,
there is no evidence show ng what role, if any. Leonard had in
formulating District policies or admnistering District
progranms. As is discussed below, Leonard's role was rel ated
solely and strictly to the East Cottonwood School .

The District's contention that Leonard was a confidentia
errployee115= is rejected because the District has failed to
tinmely assert this contention in defense of the charge. See
PERB regul ati on section 32644. For the first time, in its
opening brief, the District asserts that Leonard was a

confidential enployee. No such contention was raised in its

15Section 3540.1(c) provides that:

"Confidential enployee" neans any enpl oyee
who. in the regular course of his or her
duties, has access to. or possesses
information relating to. his or her

enpl oyer's enpl oyer-enpl oyee rel ati ons.
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answer or at the formal hearing in this matter. That defense

is accordingly waived.16

Rat her, the evidence justifies a finding that Leonard was
in fact a supervisory enployee under CGovernment Code section
3540.1 (m . Supervisory enpl oyee neans:

.o any enpl oyee, regardl ess of job
description, having authority in the
interest of the enployer to hire, transfer,
suspend, lay off, recall, pronote,

di scharge, assign, reward, or discipline

ot her enpl oyees, or the responsibility to
assign work to and direct them or to adjust
their grievances, or effectively recomend
such action, if. in connection with the
foregoi ng functions, the exercise of that
authority is not of a nerely routine or
clerical nature, but requires the use of

i ndependent judgnent.

PERB has held that the satisfaction of the any one of the
supervisory criteria enunerated in the statutory definition is
sufficient to make an enpl oyee a supervisor. See footnote 4 in
San Rafael Gty Schools (1977) EERB Decision No. 32.

The evi dence here does not show what authority, if any,

Leonard had to hire, transfer, suspend, lay off, or to

®Mpreover. there is insufficient evidence to establish
Leonard as a confidential enployee. The District's post-hearing
brief cites several PERB cases relating to secretaries or
princi pals whose duties included having access to materials
relating to negotiations. There is no evidence in this case,
however, that Leonard had access to any information relating to
negoti ations. Petersen did testify that Babiarz nmade
recommendati ons on teachers' salaries and he "assuned" such
recommendati on cane after deliberations with the principals.
This assunption is insufficient to establish Leonard' s
i nvol venent in negotiations.
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di scharge enployees. Cearly his role as a principal,
provi di ng performance eval uations and assigning work to
teachers and aides point to supervisory status. Leonard's role
in the 1981 response to the teachers' conplaints about
conditions at East Cottonwood School reflect his authority to
adj ust teachers' grievances. |In these areas Leonard displ ayed
an independent discretion beyond a routine or clerical nature
that justifies a finding that, in fact, he was a supervisory
enpl oyee.
Section 3540.1(j) defines a public school enployee as:

. . . any person enployed by any public

school enpl oyer except persons el ected by

popul ar vote, persons appointed by the

Governor of this state, managenent

enpl oyees, and confidential enployees.
Havi ng found Leonard to be a supervisory enployee, it is
necessary to examne the statutory rights given to himunder
the EERA to determ ne whether the District's action in
assigning Leonard to the teaching position was a viol ation of
that Act.

Under section 3543.5(a) the enployer is precluded from

inmposing reprisals or threats of reprisals and from
di scrimnating agai nst an enpl oyee because of the exercise of
his or her rights under the Act. A part of those rights is
articulated in section 3543. which guarantees the right to

participate or to refuse to participate in the activities of

enpl oyee organi zati ons.
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In this instance the Charging Party argues for a violation
on the ground that the board assigned Leonard to the teaching
position because he refused to accede to the District's efforts
to mtigate union activities by rank and file teachers.
Charging Party asserts that "discrimnatory acts agai nst
supervi sory personnel based upon the supervisor's refusal to
commt unfair labor practices are thenselves illegal precisely
because of the coercive effect such acts have upon enpl oyees in
the exercise of their enploynent rights." citing Sanchez v.

California Unenploynent |Insurance Appeals Board (1984) 36

Cal . App.3d 578, and Cerry's Cash Markets. Inc. d/b/al Cerry's
1CGA (1958) 238 NLRB 1141, 1151. Charging Party asserts that
Babi arz's unceasing anti-union comments and adverse actions
agai nst Leonard and his teachers, conbined wth the board's
anti-union rationale for firing Leonard have a natural and

obvious chilling effect on the teachers. On this prem se.

Charging Party relies on Carlsbad Unified School District
(1979) PERB Deci sion No. 89. holding that the transfer of a
union activist would have the natural and probabl e consequence
of causing other enployees reasonable fear that simlar action
woul d be taken against themif they engaged in organizing
efforts, and thus such transfer would be in violation of the
exerci se of enployees' right of self organization and unl awf ul

interference within the neaning of section 3543.5(a).
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Two fornms of protected activity are advanced by Charging
Party in this case. These are Leonard's right to refuse to
interfere with teacher's choi ces about union nenbership and the
right of teachers to freely choose nenbership in a union
wi thout fear of reprisal fromthe District. Both, contend
Charging Party, were violated in this case.

PERB has yet to address the rights of supervisors under the
EERA where the enployer directs the supervisor to engage in

conduct that may be unlawful. But see Regents of the

University of California (1984) PERB Decision No. 449-H  Under

the National Labor Relations Act (NLRA), which excl udes
supervisors from coverage, the NLRB and the courts have found
unfair practices where the enployer took action against the
supervi sor for refusing to conmt unfair |abor practices or for
failing to prevent unionization. See generally Mrris. The

Devel oping Labor Law. 2nd edition, page 132. This is so
because, as stated in InterQCjtv Advertising Co. (1950) 89 NLRB

No. 127. [26 LRRM 1065]. reversed on other grounds (CA 4, 1951)
190 F.2d 420 [28 LRRM 2321], the discharge of a supervisor for
refusing to aid in an enployer's canpai gn against a union
unlawfully interferes with, restrains and coerces the

non- supervi sory enpl oyees involved. Thus, the NLRB principle
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is an amal ganmation of the two discrete rights urged by Charging
Party to have been present in this case.17
In Carl sbad, supra, as noted. PERB observed the chilling
effect upon fellow enployees resulting fromthe transfer of a
union activist, and ruled that such conduct was interference
within the nmeaning of section 3543.5(a). It is appropriate to

apply the NLRA protection to supervisors, within EERA. Fire

Fighters Union v. Cty of Vallejo (1974) 12 Cal.3d 608, 616.

Thus, as under the NLRA, a "passive" activity protected by the
EERA is the supervisor's restraint from engagi ng in unlawf ul
conduct to prevent rank and file enployees from unioni zing. | f
it is determned that the board took action against Leonard
because he refused to commt unfair practices against enployees
or refused to prevent enployees fromunionizing, then relief

can be afforded under EERA.

In order to determ ne whether Leonard was denoted for

participating in protected activities one nust apply the test

Y"There is no evidence indicating how Leonard refused to
prevent unionization or commtted unfair practices. There is
no demand from the enployer that he prevent unionization or
commt an unfair practice after the 1981 settlenent agreenent,
save for the inference that may be drawn from Babiarz's request
for the performance evaluations of the four activists follow ng
the 1982 election. Leonard "dragged his feet" on the request
and only delivered the evaluations along with those of all of
the teachers, as requested by the board the follow ng year.
Absent further action by Babiarz on the request or the
eval uations, there is no conclusion that an unfair practice had
occurred.
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of Novato Unified School District (1982) PERB Deci sion

No. 210. 1In Novato, the Board held that a party alleging
discrimnation or reprisal has the burden of making a show ng
sufficient to denonstrate that protected conduct was a
"motivating factor” in the enployer's decision to engage in the
conduct of which the enpl oyee conplains.18 Unl awf ul notive

is the specific nexus required in the establishnent of a prinma
faci e case. In recognition of the fact that direct evidence of
notivation is seldom avail able, unlawful notivation may be

denonstrated circunstantially and fromthe record as a whol e.

Carl sbad Unified School District, supra; Republic Aviation

Corp. V. NLRB (1945) 324 U.S. 793 [16 LRRM 620]. If the

charging party is able, by direct or circunstantial evidence,
to raise the inference that the enpl oyer. was notivated to take
adverse personnel action by its know edge of the enpl oyee's
protected activity, the burden shifts to the enployer to
denmonstrate that it would have acted as it did regardl ess of
the enployee's participation in protected activity. Novato.

supra; Wight Line. ADvision of Wight Line. Inc. (1980) 251

NLRB 1083 [105 LRRM 1169]; NLRB v. Transportation Managenent

Corp. (1983) U.S. [113 LRRM 2857]; Martori Brothers

In order to prevail, the charging party nust prove the
charge by a preponderance of the evidence. PERB
regul ati on 32178.
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Distributors v. Agricultural Labor Relations Board (1981) 29

Cal . 3d 721, 101

To justify such an inference, the charging party nust prove
that the enployer had actual or inputed know edge of the
enpl oyee's protected activity. Novato Unified School District.

supra; Mreland Elenentary School District (1982) PERB Deci sion

No. 227. Such know edge, plus other factors cited by PERB in
Novato and anplified in subsequent cases, may support the

i nference of unlawful notive. Factors which may support an
inference are: the timng of the enployer's conduct in
relation to the enpl oyee's performance of protected activity.

North Sacranento School District (1982) PERB Decision No. 264,

the enployer's disparate treatnent of enployees engaged in such

activity, San Leandro Unified School District (1983) PERB

Deci sion No. 288; its departure from established procedures and

standards when dealing with such enpl oyee, Novato, supra;

and/ or the enployer's inconsistent or contradictory

justifications for its actions. State of California.

(Departnment of Parks and Recreation) (1983) PERB Deci sion

No. 328-S.

Where the charging party has introduced evidence that may

suggest an inference of unlawful notivation, the enployer's

The construction of similar or identical provisions of
the NLRA, as anended. 29 U S.C. 151 et seq., may be used to
guide interpretation of the EERA. See, e.g., San D edo
Teachers Assn. v. Superior Court (1979) 12 Cal.3d 1, 12-13.
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case-in-chief evidence nmay rebut the inference, thereby
avoi ding the necessity of proving that the enployer woul d have
made the same decision in the absence of protected activity.

California State University. Sacranmento (1982) PERB Deci sion

No. 211-H.
Finally, the nere fact that an enployee is participating in
union activities does not immunize the enployee fromroutine

enpl oynent decisions. Martori_Brothers Distributors v.

Agricul tural Labor Relations Board, supra 29 Cal.3d 721.

Rat her, once enpl oyee m sconduct is denonstrated, the
enpl oyer's action.
. shoul d not be deenmed an unfair | abor
practice unless the Board determ nes that
the enpl oyee woul d have been retained "but
for" his union nmenbership or his performance
of other protected activities. 1bid.

Application of the foregoing principles to this case |eads
me to the conclusion that the board of trustees were not
unlawful ly notivated in renoving Leonard from the position he
hel d at East Cottonwood School. As will be seen in the
anal ysis that follows. Charging Party's contention of an
inference of unlawful notivation from evidence is either
rejected or is negated by the enployer's rebuttal evidence.

Charging Party's threshold contention is that the nexus
required in unlawful notivation cases is found in Rickert's

statenment regarding uni on nmenbership of teachers at East

Cottonwood School. The District argues that, while one
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interpretation of the statement could be that the board took
action against Leonard because the teachers had joined the
uni on at East Cottonwood and had not at West Cottonwood. a
different interpretation could also be made. That is. the
teachers at East Cottonwood School joined the union because
they were dissatisfied wwth Leonard, whereas few teachers had
joined at West Cottonwood because teachers were not
di ssatisfied with Principal Osborn. Rickert hinself testified
that he nmeant a reflection on Leonard's |eadership by the
comment. As he stated, he was trying to conpare the two
schools with the sane board, sane superintendent, sane salary
and benefits, the sane everything; yet, at one school, they had
turnoil and a general lack of conmmunication. At the other
school there were no problens. At |east one teacher, Kure.
drew the sane interpretation. Rickert's statenent neant the
board had surm sed that teachers at East had joined because of
Leonard's job related deficiencies and the teachers at Wst did
not feel they needed to join.

VWiile the statenent is subject to either interpretation, |
aminclined to credit Rickert's version of his coments.
Overall, he was a credible witness, and there is no reason to

20

di sbelieve himon this point. Hi s deneanor on the w tness

20Ri ckert's testinony on the source of information about
Leonard's tinme spent at recess was addressed el sewhere in this
decision. His explanation of his witten response to a recal
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stand leads nme to believe he harbored no unlawful notive when
he made the statenment in question. Moreover. | conclude that
it is highly unlikely that Rickert. who is chairman of the
board, would nmake such a statenment in a public forumif. in
fact, unlawful notive was present. While the words were
obviously not well-chosen. | cannot attribute an unl awf ul
notive to Rickert based upon this evidence.

Despite this conclusion, the fact remains that at a board
nmeeting to review the denotion of the East Cottonwood Schoo
principal, the board chairman did comment on the teachers at
that school joining the union. Under these circunstances, a
continued analysis of the Novato principle is appropriate.

The bal ance of Charging Party's argunents in support of an
inference of unlawful notivation focuses on contentions of
i nconsistent or contradictory justifications for the board's
action. The evidence sinply fails to support these contentions.

VWi le the reasons for the board' s actions could have been
more fully expl ained, they were not inconsistent or
contradictory. Simlarly, other criteria such as timng,

di sparate treatnent, or departure from established procedures

petition undertaken after Leonard' s renoval was vague and
showed ignorance of the particulars of federal prograns. In
light of the political nature of recall petition. | do not
conclude that Rickert was otherw se an unbelievable w tness
because of the generalizations he set forth in his witten
response to the petition.

44



and standards, are not substantiated by Charging Party, nor is
there evidence to apply such criteria. For exanple, if the
PERB- conducted election in spring 1982 was the instigating
factor, then CTA nenbership in 1981-82 was renote fromthe
board's action in 1984. Leonard testified that in 1982 Babiarz
told himthe board was unhappy with teachers joining CTA. That
was the supposed reason for Leonard receiving a raise of only
$500. Yet the board did not take action to reassign Leonard
until 1984. two years later. In the interimthe board gave
Leonard, in 1983, a $1,000 raise. |If union nenbership at East
Cot t onwood School was irking the board in 1982, what changed in
1983 to pronpt themto provide a $1,000 raise in 19837

Charging Party devotes nuch attention to the evidence of
Babiarz's anti-union attitude in support of an inference that
the board of trustee's harbored unlawful notivation in
reassi gning Leonard. The evidence does support a finding that
Babi arz harbored strong feelings about unionism For the
foll ow ng reasons, the evidence in this case does not justify a
conclusion that the board' s decision was tainted by Barbiarz's
anti-union sentinents.

Charging Party argues that the enployer is tainted by the
anti-union statenents or acts of the supervisors whether or not
the acts are specifically authorized, citing Babbitt

Engi neeri ng and Machinery v. Agricultural Labor Rel ati ons Board

(1984) 152 Cal . App. 3d 310; National Labor Relations Board v.
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LaSalle Steel Co. (7th Cir. 1949) 178 F.2d 829. cert, denied

339 U.S. 963; Vista Verde Farns v. Agricultural Labor Rel ations

Board (1981) 29 Cal.3d 307.
PERB has adopted "historically accepted |abor relations
principles of agency authority and principal liability" in

cases arising under EERA. Antelope Valley Community Coll ege

District (1979) PERB Decision No. 97. There, PERB acknow edged
that, under both NLRB and California conmmon |aw. the
principal's liability wll attach under apparent authority
where reasonable reliance was nmade by third persons or

enpl oyees upon the authority of the agent, based upon conduct
of the principal. Thus. here, the District board of trustees
woul d be liable for Babiarz's conduct if it were reasonable for
third persons to believe he was conducting hinmself with the
authority of the board. But reliance on such principles in
this case is m splaced.

In Konocti Unified School District (1982) PERB Deci sion

No. 217. the PERB found that, even assum ng a superi nt endent
har bored anti-union ani mus, such would not be automatically
inmputed to the board of trustees, the body which took the
ultimate action. The Board distingui shed Antel ope Valley,
whi ch had been relied upon by the hearing officer, since in
Konocti, there had been no approval of the managers who were
responsi ble for the conduct in question. Here, there is no

evi dence that the board approved Babiarz's conduct in 1981. nor
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was it aware of the continued conduct of Babiarz after the
settl enent agreenment was executed.

In the first place, aside fromthe 1981 conduct of Babi arz.
whi ch was arguably an unfair practice. Babiarz's conduct in
asking Leonard to post articles against unions follow ng the
settlenment of that case was not necessarily unlawful. In Ro

Hondo Community College District (1980) PERB Decision No. 128.

the Board hel d:

. . . an enployer's speech which contains a
threat of reprisal or force or prom se of
benefit will be perceived as a neans of
violating the Act and will, therefore, |ose
its protection and constitute strong

evi dence of conduct which is prohibited by
section 3543.5 of the EERA

As noted by the District, PERB held, in Los Angeles Unified

School District (1985) PERB Decision No. 514:

.. an enployer may harbor adverse

feellngs toward an enpl oyee organization so

long as it refrains fromtaking action

agai nst any enpl oyee because of the exercise

of rights guaranteed by the Educati onal

Enpl oynment Rel ati ons Act (EERA).
Here the articles posted by Leonard at Babiarz! request
constitute no threats of reprisal or promse of benefit, but
were addressed to unionismgenerally. Leonard testified that
Babi arz tal ked to himabout the dangers of unionismand his
anger at teachers joining CTA, but there is no evidence that
Babi arz nade any contact wth teachers who did join CTA. There
is no evidence of any action against teachers taken by Babiarz
after the 1981 settlenent agreenent.
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More to the point, however, is the absence of any evidence
connecting the board's decision to Babiarz's views on
unionism By Leonard's own testinony, his only inklings of the
board's view on the subject of unions were Babiarz's statenent
to himthat the board was unhappy that the teachers had joined
CTA, and the related statenent of Rickert at the board neeting
on Decenber 19. 1984. \While the discussion of unionismcane up
when board nenbers were present, there was no evidence
presented to show that the board was influenced by Babiarz's
anti-union attitude. In fact, credible witnesses testified
that there was no nention of CTA nenbership; instead the
di scussion focused on the work-related shortcom ngs of
Leonard. As to the pay raise situation, Leonard did nothing to
seek or clarify the basis for the board's action. He did not
inquire of the board or any nenber as to the basis in fact for
granting the pay raise of only $500. The board's position, as
expl ai ned by Petersen. was that the 1981-82 problens at the
East Cottonwood School indicated performance problens and that
Leonard did not nerit a higher raise.

Lastly, the 1983 raise of $1,000 severely undercuts
Leonard's testinony that Babiarz said the board awarded only a
$500 raise in 1982 because of increased CTA nenbership.

Further, Leonard's failure to bring this matter to the board's
attention at the tinme |eaves doubt that he was convinced of the

rationale offered by Babiarz for the |esser raise. I n any
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event, Leonard could not describe any board sentinent to
corroborate such a basis for the difference fromprior raises.
Charging Party cites the board's failure to investigate his
charges against Babiarz in the spring of 1984 relating to the
latter's anti-union attitude and continued pressure on Leonard
about teachers joining CTA. Yet, it is clear that Leonard did
not go to the board to conpl ain about Babiarz's conduct;
rat her, when the board advised Leonard of their determ nation
to relieve himas principal at East, his response was to attack
Babiarz. In the absence of evidence to connect Barbiarz's
anti-union sentinent to the board's decision, it cannot be
concl uded that Babiarz was the issue. Leonard' s performance as
principal was the issue. As the board saw it, Leonard was not
facing the issue.
Charging Party takes unbrage at the board's failure to
i nvestigate Babiarz's conduct follow ng Leonard' s conplaints
about Babiarz's relationship with Leonard. Yet the 1981 nmatter
did not address that relationship, but rather the
adm nistration's pressure on the teachers to defer joining
CTA. As Petersen téstified, the dynam cs of the relationship
bet ween Babi arz and Leonard was not addressed in the 1981
charge. In addition, Leonard testified that it was not until
the spring of 1984 that he went into detail about the Septenber
1981 neeting with the teachers. He conplained of no post-1981

conduct by Babiarz. The 1981 matter had been resolved. Absent
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testinmony by Leonard that he conpl ai ned about post-1981 conduct
by Babiarz. the board cannot be faulted for failing to
i nvestigate such conduct.

It nmust also be noted that, at the tine, the board was
aware of Babiarz's pending retirenent. It is clear that his
39-year tenure with the District weighed heavily on the
circunstances. Babiarz was going to retire, and the board knew
that fact. No useful purpose would have been served by
directing an inquiry into his job performance.

The Novenber 21 Eval uation

Charging Party argues that the Novenber 21, 1984
performance evaluation is unsubstantiated. He characterizes
the evaluation as raising two "incidents" which are not
supported by the evidence. The first "incident," argues
Charging Party, that of too nuch tine spent with children, was
suspect because none of the teachers who testified on behal f of
the District nmentioned this as a problem Babiarz spent very
little time at East Cottonwood School, thus could not be aware
of Leonard's activity. Finally, only one board nenber,

Ri ckert, responded to this point. R ckert testified that the
commrent was based upon remarks of nenbers of the community whom
he could not identify. For these reasons Charging Party
concludes the criticismis unfounded.

The second unsubstantiated "incident" Charging Party finds

in the evaluation is the criticismthat Leonard failed to
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render firm decisions involving possibly controversial matters,
such as the inplenentation of SB 813. Charging Party finds
this criticismsuspect because, as Leonard testified, he and
the teachers did take a stand and devel oped a proposal that was
ultimately adopted by the board.

Nei t her argunent is persuasive. The teachers were not
asked about Leonard's tinme spent with children, and that they
did not nention it as a problem does not nean that the board
did not viewit as a problem Neither Powers nor Petersen were
asked about the issue. Rickert's source of information on the
i ssue was nenbers of the comunity and is hearsay. Rickert's
inability to nanme nenbers of the community who conpl ai ned about
Leonards tinme spent on recess mght cast sone doubt on the
District's position; however. | amnot inclined to draw that
observation. Rickert did testify that he did ask Leonard, at
board neetings, what Leonard did with his tinme over at East
Cottonwood School. Rickert said he never got an answer from
Leonard. Leonard did not testify, on rebuttal, about questions
fromRickert regarding his tinme at East Cottonwood.

As to the SB 813 issue. Leonard correctly asserts that the
board did adopt his proposal. Fromthe board' s perspective,
however. Leonard gave themvarious signals as to the possible
solution to the issue over the three nonths it took himto
reach consensus with his teachers. That process, not his

solution, they found exasperating. That the board adopted his
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proposed sol ution does not refute the board' s concern, as
testified by Peterson, that getting to the solution was a
frustrating process for the board.

Mor eover. Charging Party's nyopic rendition of the
evaluation (only two "incidents") is underm ned by the overal
text of the evaluation. First it nmust be enphasized that
concern about Leonard's performance was not new. The board had
been neeting with its adm nistrators over the years since 1983
to review Leonard's role as principal. Specifically, the board
articulated its concern regarding Leonard's inability to |ead
and eval uate and notivate the staff. The board saw his
authority as principal eroding. The board contended in the
evaluation that it had had a nunber of closed sessions with
Leonard over the past two years. Sonme were foll ow up neetings
as a result of the 1981 concerns of the teachers at East
Cottonwood. Leonard did not. at the time the evaluation was
given to himor at hearing, challenge the statenent. The board
saw no inprovenent in his total ability to serve as
adm ni strator of the school. Against this background Leonard
al ways gave the sanme inpression to the board, that there were
no problens and that everything was satisfactory. Thus, the
board had reason to be concerned. Petersen, an extrenely
credible witness, testified as to these observations of the
board. Again, Leonard did not dispute the assertions at the

time he received the eval uation.
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The evaluation was witten by Babiarz who evi denced
anti-union aninus. Yet Babiarz wote the evaluation at the
direction of the board; the content was not his, it was the
board's. They told himwhat to place in the evaluation. In
addition, the evaluation was prepared by Babiarz well after the
board had notified Leonard of their decision to renove him as
principal at East Cottonwood. \While the evaluation may |ack
the specificity to satisfy Leonard, it does capture the essence
of the board's apparent basis for action. As a result of the
1981 teachers concerns, the discussion Petersen and Seal e had
with the teachers, and the subsequent conmunications fromthe
teachers, the board sinply |ooked at Leonard' s performnce as
principal nore closely. As issues arose, for which the board
expected the principals to have viewpoints or recommendati ons,
they found Leonard not responsive. These issues dealt with
conditions of the facility at East Cottonwood. such as the play
yard, blacktop, fencing, grassy area, carpet, sinks and
drapes. Qher issues that surfaced were the nentor teacher
program and the physical education teacher. Wile the board
had ultimate authority on these matters, they expected, not
W t hout reason, to have the principal take a stand on such
issues. Leonard did not react to these issues as the board
t hought a principal should. This scrutiny of his perfornmance,
along with the continued presence at board neetings of teachers

from East Cottonwood with concerns about unresolved matters at
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the school, culmnated in the board' s determ nation that they
no |longer had confidence in Leonard' s performance as principal.

This is not to say that | find the board had just reason to
reassign Leonard. It is not this agency's role to determ ne
the propriety of trustees' action, but to ascertain whether

unl awful notivation was behind the action. In Berry School s v.

NLRB (5th Cir. 1981) 653 F.2d 966 108 LRRM 2011. it was said;

The deci sion of the departnent chairnman and
the associate dean to evaluate Carper as

bel ow average may not have been a good or
reasonabl e one, but so long as it was not in
retaliation for protected activity the Board
had no jurisdiction to question it.

See also Cerritos Community College District (1980) PERB

Deci si on No. 141.

Charging Party discounts the testinony of the teachers on
behalf of the District, charging evidence of a strong bias in
that they were paid by the District for their work on the case
and for their testinony. Further, Charging Party asserts their
testinmony related to stale facts and isolated and petty
grievances. Paying overtine to teachers is unprecedented.
However, | found the teachers' testinony persuasive or relevant
only to the extent that they testified in corroboration of the
docunmentary evidence submtted in conjunction with the
menoranda sent to the board in 1981.

Charging Party cites Rickert's denial of Leonard s request
to put the reasons for his denotion into the board m nutes for
the Decenber neeting. Wiile it is true that Rickert could not
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recall ever denying a request for matters to be placed into the
mnutes, it is also true that the type of request presented to
hi m by Leonard was unprecedented. The District had never had a
request of this sort before and Rickert was uncertain of what
he should do. Rickert said that he acted under advice of
counsel. @Gven the unprecedented nature of the proceedi ngs and
t he understandabl e uncertainty. | find no unlawful notive in
these imted facts.

The Charging Party finds inconsistent the testinony of
Powers, Rickert and Petersen regarding the involvenent of
Babiarz in Leonard's denotion. Al three were, however,
consistent on the crucial matter that the decision to relieve
Leonard was nade by the board. It is clear, given the
rel ationship between the board, the superintendent and Leonard,
that the board did discuss Leonard's performance with Babi arz.
Petersen's testinony that the board discussed Leonard's
performance with Babiarz is not inconsistent with his later
testinony that Babiarz was not involved in the decision to
denote Leonard. Getting feedback from Babi arz does not
automatically thrust himinto the decision-nmaking process.
Readi ng Powers' testinony. | do not conclude that Powers said
t hat Babi arz recommended Leonard's denotion. Rickert noted
that Babiarz only provided evaluations (he was not asked if he
meant that the Novenber 21 evaluation was provided by Babiarz),

but was firmthat Babiarz nmade no recommendati on regardi ng
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Leonard. Based on this evidence, | amunable to concl ude that
the testinony of these three District officials is inconsistent
or that Babiarz unlawfully tainted the decision to denote
Leonard.

Charging Party infers anti-union aninmus by the board's
perceived "hostility" to organized input fromteachers, citing
Dana Byers' testinony regarding a board nenber's statenent that
teachers should not have anything to say about the workday
schedule. Since Byers could not identify the board nenber, no
unl awful notive can be inferred from such |limted evidence.

Nor does the testinony of nenber Powers evidence
hostility. Charging Party reads such a conclusion in his
testinony that the presence of many teachers from the East
School at board neetings indicated to himthat teachers there
were not getting results fromthe site admnistrator. By
comng to the board, the teachers indicated a |ack of respect
for Leonard. The questions presented by the teachers to the
board or to the superintendent at these neetings indicated to
himthat they were not satisfied with the site
administrator.?  The Charging Party has confused |egitinate

board dissatisfaction with hostility.

21charging Party argues that Powers testinony that
teachers should go through the chain of comrand (through the
princi pal, the superintendent and the board) is contradicted by
teacher Ni kki Sass's testinony that Leonard told the teachers
they should go to himfirst, then to the superintendent and
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Thus, under the Novato anal ysis outlined above, and as
applied to the present case. | conclude there is insufficient
evidence to infer unlawful notivation. No small part of this
disinclination is based upon the failure of Charging Party to
establish that Babiarz's anti-union conduct, in 1980 and 1981.
was approved by the board of trustees. In addition, nothing
that Babiarz did followng the settlenent agreenent of 1981
appears to have violated the EERA and. thus, even if the board
was aware of such conduct, no violation would be found. As
not ed, even assum ng Babi arz harbored unl awful notives, there
is sinply no evidence to tie the board to condoning any of
Babiarz's acts at any tine. In the final analysis, the board
determned to relieve Leonard as principal for reasons
unrelated to his posture on teachers joining the union or union
activity. Wether the board' s decision was right, or based
upon justifiable reasons, is not for this agency to determ ne.
As was stated in Mureland Elenentary School District (1982)
PERB Deci sion No. 227,

[L]ack of '"just cause' is neverthel ess not
synonynous with anti-union aninmus. By
itself, it does not permt such a finding.

Di sciplinary action may be w thout just
cause where it is based on any of a host of

then to the board. Facially, there is no contradiction.

Mor eover, Powers' point is that the teachers' comng to the
board outside of the chain of command was the indicia of the
problem that Leonard was not being responsive.

57



i nproper or unlawful considerations which

bear no relation to matters contenpl ated by

EERA and which this Board it therefore

wi t hout power to renedy.
In the present case, no unlawful notivation is inferred from
the evidence; thus no violation is found. Accordingly, the
unfair practice charge and conpl aint nust be dism ssed.

PROPOQCED ORDER
Based upon the foregoing findings of fact and concl usions
of law and the entire record in this proceeding, it is hereby
ordered that the unfair practice charge and the PERB conpl ai nt
filed against the Cottonwood Union School District is DI SM SSED.
Pursuant to California Adm nistrative Code, title 8,

part |11, section 32305, this Proposed Decision and Order shal
becone final on May 27, 1986, unless a party files a
tinmely statenment of exceptions. I n accordance with PERB
regul ations, the statenent of exceptions should identify by
page citation or exhibit nunber the portions of the record, if
any, relied upon for such exceptions. See California
Adm ni strative Code, title 8, part II1l, section 32300. Such
statenent of exceptions and supporting brief nust be actually
received by the Public Enploynment Relations Board itself at the
headquarteré'office'in Saéranento before the cl ose of business
(5:00 p.m) on May 27, 1986, or sent by tel egraph or

certified United States mail, postmarked not later than the

last day for filing in order to be tinely filed. See
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California Adm nistrative Code, title 8. part 111,

section 32135. Any statenent of exceptions and supporting
brief nust be served concurrently with its filing upon each
party to this proceeding. Proof of service shall be filed with
the Board itself. See California Admnistrative Code, title 8,
part 111. section 32300 and 32305.

Dated: May 6, 1986

Gary M Gallery
Adm ni strative Law Judge
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