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DECI SI. ON

SHANK, Menber: This case is before the Public Enpl oynent

Rel ati ons Board (PERB or Board) on remand fromthe California

Court of Appeal, First Appellate District, Division Five.! On

June 27, 1988, the Board issued _San Francisco Community_Col | ege
District (1988) PERB Decision No. 688, wherein the Board reversed

its decision in San _Francisco Community_College District (1986)

PERB Order No. Ad-153 that the San Franci sco Community Col | ege

District (Dstrict) was the joint enployer of the classified

!'n Case No. SF-CE-1114, United Public Enpl oyees, Local 790,
SEIU, AFL-CIO the exclusive representative for classified
enpl oyees, alleged that the San Francisco Community Col | ege
District unilaterally adopted a policy barring classified
personnel who worked in the District fromalso serving as
certificated enpl oyees, in violation of section 3543.5(a), (b),
(c) and (d) of the Educational Enpl oynent Rel ations Act.



enpl oyees working within the District. In San Franciscg
Comunity_College District, supra. PERB Decision No. 688, the

Board held that the District and the Cty and County of San
Franci sco were not joint enployers of those classified enployees
working within the District. Rather, the sole enployer was the
City and County of San Francisco.? Accordingly, the Board

di sm ssed the unfair practice charge and conpl aint. In San

Franci sco Community_College District (1988) PERB Deci sion No.

688a, the Board denied the request for reconsideration filed by
Uni ted Public Enpl oyees, Local 790, SEIU, AFL-CI O (Association).
Thereafter, the Association filed a wit of reviewwth the
- California Court of Appeal, First Appellate District, Division
Fi ve.

On Septenber 6, 1989, the Court of Appeal in Uni Publ i
Enpl oyees. Local 790. SEIU._AFL-ClOv. Public Enploynent

Rel ations Board (1989) 213 Cal.App.3d 1119 held that the District

riginally, this case was consolidated for hearing with
Case No. SF-CE-1146 involving the certificated enpl oyees'
exclusive representative. After the hearing, the admnistrative
| aw judge issued two separate proposed deci si ons. Bot h deci si ons
were appealed to the Board. - In San Francisco Commipjty_College
District, supra, PERB Decision No. 688 and San Francisco

ity e District (1988) PERB Decision No. 703, the
Board dism ssed the unfair practice charge and conpl aint based on
the finding that the District and the Cty and County of San
Franci sco were not joint enployers. Wile charging party filed a
request for reconsideration of PERB Decision No. 703, neither
party appeal ed the decision. Consequently, PERB Decision Nos.
703 and 703a (reconsideration) are not vacated. However, the

Board notes that the Court of Appeal, in its decision in United
Publ | c_Enpl oyees_loc 90, _SEI L-ClOv. Public Enpl oynent
Relations Board (1989) 213 Cal.App.3d 1119, held that the

District and Gty and County of San Franci sco are j oi nt
enpl oyers.



and the Gty and County of San Francisco are joint enployers of
-the classified enployees, and concluded that the Association
shoul d continue to bargain with the District over those matters
in which the District exerts authority and control, and wth the
Cty and County of San Francisco over the areas within its
purview. Accordingly, the court annulled Decision Nos. 688 and
688a and remanded the case to the Board for further proceedings.?
As the court's decision is binding on the Board, PERB Deci sion
Nos. 688 and 688a are vacated. Consistent with the court's
decision that the District and the Gty and County of San

Franci sco are joint enployers, the Board rejects the District's
exception that PERB |acks jurisdiction because the District is
not a public school enployer of classified enployees under the
Educati onal Enpl oynent Rel ations Act.

In the proposed decision in Case No. SF-CE-1114 (see
attached), the admnistrative |law judge (ALJ) found that the
subject matter (i.e., the new policy regarding part-tine
certificated staff) related solely to certificated enployees and,
t hus, was beyond the scope of representation for the exclusive
representative of the classified enployees. On this basis, the
ALJ dism ssed the unfair practice charge and conplaint. As the

Board agrees with the ALJ that subjects relating to enployees in

%0n Septenber 21, 1989, the Board filed a petition for
rehearing with the Court of Appeal, First Appellate District,
Division Five. On Cctober 4, 1989, the court denied the petition
for rehearing. On Cctober 13, 1989, the Board filed a wit of
reviewwi th the California Supreme Court. On Novenber 21, 1989,
the Suprenme Court summarily denied the Board's wit of review
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their capacity as certificated enpl oyees are beyond the
~Association's scope of representation, the Board affirns the
ALJ's dism ssal of the unfair practice charge and conplaint in
Case No. SF-CE-1114.
ORDER
| T 1S HEREBY ORDERED t hat PERB Deci sion Nos. 688 and 688a
are VACATED, and the unfair practice charge and conplaint in Case

No. SF-CE-1114 are DI SM SSED

Chai rperson Hesse and Menber Camlli joined in this Decision.
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PROCEDURAL HI STORY

On July 21, 1986, the United Public Enpl oyees, Local 790,
SEIU, AFL-CIO (Local 790 or SEIU), filed this charge agai nst
the San Francisco Conmunity College (District). SEIU alleged
that the District had unilaterally, wthout negotiations,
adopted a policy barring classified personnel who worked in the
District fromalso serving as certificated enployees. This
conduct, in SEIU s view, violated sections 3543.5(a), (b), (c)
and (d) of the Educational Enploynent Relations Act (EERA or
Act).!?

1'The EERA is codified at Government Code section 3540, et
seq., and is admnistered by the Public Enploynent Relations

Thi's proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board.




The PERB General Counsel issued a conplaint on
Cctober 20, 1986. This conplaint alleged that the District
had, w thout notice and negotiations, altered its previous

policy of hiring certificated staff who also served as
2

classified enpl oyees.

A settlenment conference on Novenber 24, 1986, failed to
resolve the dispute. .The District's answer was filed
_Decenber 17, 1986, admtting certain facts, denying the alleged

unl awf ul conduct and advancing affirnmati ve defenses.

Board (PERB or Board). Unless otherw se indicated, all
statutory references in this decision are to the Governnent
Code. Section 3543.5 provides in relevant part that it shall
be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals on

enpl oyees, to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwise to interfere wth,
restrain, or coerce enployees because of their
exercise of rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights guaranteed
to them by this chapter

(c) Refuse or fail to neet and negotiate in-good
faith with an exclusive representative.

(d) Domnate or interfere with the formation or

adm ni strati on of any enpl oyee organi zation, or
contribute financial or other support to it, or in any
way encourage enpl oyees to join any organi zation in
preference to another.

The conplaint stated that sections 3543.5(a), (b) and
(c) were violated, but was silent about the charging party's
claimregarding section 3543.5(d). That provision was not
cited again by the charging party, either at the hearing or in
its brief, and will not be considered in this decision.



Adm ssions, denials and defenses will be considered bel ow where
rel evant.

The hearing was consolidated with another case raising
simlar issues of law and fact, Case No. SF-CE-1146. That
unfair practice charge was filed by the San Francisco Community
Col | ege Federation of Teachers, AFT 2121 (Federation), the
excl usive representative of certificated enployees in the
District. Separate decisions in the two cases are being issued
on this date.

Post-hearing briefs were filed by the parties and the
matter was submtted on March 16, 1987.

EFl NDI NGS_OF FACT

Local 790 is the exclusiVe representative of the District's
classified enployees, voluntarily recognized as such by the
District in February and March 1986. Follow ng recognition,
various bargai ning proposals were made by SEIU, including one
or nore bearing upon the subject matter of this dispute; that
is, classified enployees also working as part-tinme certificated
staff. The details of such proposals are not at issue in this
case.

For a period of tine preceding recognition of the union,
and continuing to the present, the District has clainmed that it
is not a public school enployer of classified enployees under
t he EERA because the Gty and County of San Francisco has the
| egal authority, by statute and charter, over the working

conditions of that portion of the District workforce. The Cty



and County, as an enployer, is under the |abor relations
jurisdiction of the Meyers-Mlias-Brown Act (MVBA) (sec. 3500,
et seq.).

This objection by the District was considered and rejected

in a decision by the Board itself: San_Francisco Comunity
College District (1986) PERB Order No. Ad-153.° That

deci si on, however, was based on an interlocutory appeal and,
after the District's unsuccessful attenpt to secure

extraordi nary appellate relief, the case was remanded to a
hearing officer. Utimtely, the case was dism ssed w thout a
hearing on the merits. In this context, the PERB decision on
the District's enployer status under the EERA was not a final,

precl usi ve adjudication, because the |egal issue was not

subject to appellate review (Chern v. Bank of Anerica (1976)
15 Cal . 3d 866, 871-72), but it does serve as Board précedent,
unless and until it is subsequently nodified.

The facts relevant to this case, apart fromthe
jurisdictional issue, are essentially undisputed.

For years, the District has hired part-tine certificated
staff, nostly for instructional purposes, on a
senester-to-senester schedule. These enployees are selected on

the basis of individual qualifications for specific courses or

3Admi ni strative notice has been taken of the PERB' s
official records involving PERB Order No. Ad-153 and the
under|yi ng proceedi ng, Case No. SF-CE-884. (See Antelope

Vall ey Community College District (1979) PERB Dec. No. 97 at
p. 23.)



projects and are paid an hourly wage. Sone of the District's
part-tinme certificated enployees also work in the District as
full-time classified enpl oyees.

Certificated enployees of the District are represented by
the Federation and are the subject of a bargaining agreenent
between that union and the District. Anmong other provisions
applicable to part-tine staff, the Federation contract contains
a salary schedule, a termnation appeal procedure, and limted
preferential rehiring rights. The certificated agreenent also
sets forth various managenent rights regardi ng enpl oyer control
over the selection and assignnent of the workforce.

Early in June 1986, the District's managenent was anal yzi ng
the inpact of new regulations and gui delines applying the
federal Fair Labor Standards Act (FLSA) to the salaries paid by

> In conjunction with this

state and | ocal enpl oyers.
analysis, the District's personnel manager contacted the

Departnent of Labor and prepared a report and

“The District's brief submitted with its answer in the
consol i dated Federation case asserted that about 10 to 15 of
1,000 part-time certificated enployees also work as classified
personnel. There was no specific testinmony or docunentary
evi dence on this point, although references during the hearing
suggest that the nunber of dual capacity enpl oyees was snall.

5In Garcia v. San Antonio Metropolitan Transit Authorjty
(1985) 105 S. . 1005, the Suprene Court upheld application of
the m ni rumwage and hour provisions of the FLSA (29 U. S. C,
sec. 201, et seq.) to local transit workers. Thereafter, the
Departnent of Labor pronul gated regul atory standards.




cost projection on whether and how nuch the District would have
to pay under the FLSA as overtime conpensation to part-tine
certificated staff who also were classified enpl oyees.

The personnel manager's analysis and cal cul ati ons based on
the information conveyed was that the District would be
required to pay overtime for the dual capacity enployees in
each capacity they served, even though certjficated staff, as
prof essi onal enpl oyees, are otherw se exenpt fromthe FLSA
If, as the District previously had argued, classified and
certificated enployees worked for different enployers, there
woul d be no need under the FLSA to conbi ne the working hours of
different classifications for overtinme calculations. In this
situation, however, since the primary work of the part-tine
certificated staff was in a covered capacity for the sanme
enpl oyer (that is, as classified persohnel), t he professiona
exenption would not apply. |In addition, as the District
understood the law, the higher base salary payable to
certificated staff also inflated the classified pay scale for
t he purpose of overtine conputations.
| Based on this review and rel ated conversations, the
District's chancellor on June 24, 1986, issued a new policy
statement. Initially, noting that the FLSA becane applicable
on April 15, 1986, he observed that there was "much confusion
regardi ng specific provisions of the Act, and the applicatioh
of those provisions" to certificated staff. He stated that a

new policy was being adopted after having consulted with



District officials and adninistrators.

This new policy had three parts: (1) classified enployees
wi t hout certifibated spring 1986 assignnents woul d not be
granted any such assignnents in the future; (2) classified
staff who had worked in certificated positions in spring 1986
coul d be given such assignnments in fall 1986 only, w th none
thereafter; and, (3) certificated assignnents in fall 1986
coul d not exceed the nunber of hours assigned in spring 1986.
Full inplementation of the new part-tinme certificated staff
policy was delayed to spring 1987 because, the chancellor said,
"staffing difficulties" were anticipated.

The chancellor's June 24, 1986, policy statenent was
adopted wi t hout advance notice or negotiations with SEIU
There was no evidence offered by the District, in the form of
an explicit federal directive or rule, requiring the District
to adopt the specific policy set forth by the chancel | or . ®

Once inforned of the chancellor's new policy, Local 790
protested the decision and requested restoration of the status
guo pending the outcone of negotiations. The District has
conceded, in its pleadings and in the testinony of its

personnel manager, that negotiations with SEIU did not take

pl ace and that the new policy has gone into effect. As a

°®As testinony reveal ed, other full-tinme San Francisco
civil service enployees represented by Local 790 may continue
to serve as part-tine certificated staff in the District; the
policy applies only to classified enployees working in the
District. :



result of the new policy, individuals who would have received
certificated assignnments in spring 1987 have not.
ICLUS oE

SEIU contends in its brief that the District's new policy
"effects the livelihood, income, benefits, hours and worKking
conditions of classified enployees,” and that extra work hours
for classified enployees are a matter for negotiations, not
unilateral action.

The District advances several defenses. These include the
jurisdictional objection previously nmentioned, as well as
various managenment rights claims. The District also argues, as
a primary defense, that subjects related to certificated staff
are beyond the scope of representation for the classified
enpl oyee union. This objection is well-taken for the reasons
stated below. Gven this conclusion sustaining the District's
scope objection, in the interest of econony there is no need to
rul e upon the other defenses put forward by the enployer.’

Section 3543.2 of the EERA states that the scope of

representation” . . . shall be limted to matters relating to

"The jurisdictional defense apparently raises issues
i nvol ving fundanmental subject matter jurisdiction, as well as
the exercise of the PERB' s discretionary jurisdiction. The
core question of subject matter jurisdiction has been answered
in the aforenenti oned PERB Order No. Ad-153, although the
application of that jurisdictional precedent depends on the
exercise of the Board's discretion to draw boundary |ines
dividing the PERB's jurisdiction under the EERA frommatters
which fall under the MVBA. (Ild., at pp. 16, 19.) As stated
above, the present dispute can be resolved w thout engaging in
such a conplex |ine-draw ng exerci se.



wages, hours of enploynment, and other terns and conditions of
enpl oyment." Several Board decisions support the genera
proposition that extra work assignnments and overtine are
negoti abl e subjects because of the relationship to wages and
hours.8 Nonet hel ess, despite the general negotiability.of
overtime assignments, the bargaining rights of exclusive
representatives are strictly defined by section 3543.1(a) of

the Act:

. once an enpl oyee organi zation is
recogni zed or certified as the exclusive
representative of an appropriate unit

only that enpl oyee organization may
represent that unit in their enploynent
relations with the public school enployer.
(Emphasi s added.)

It is this provision, and Board decisions construing the
rights of exclusive representatives, that require dismssal of
the instant conplaint because negotiations by SEIU and the

District over certificated enploynent issues would subvert the

8See, e.g., _Lincoln Unified School District (1984) PERB
Deci sion No. 465; State of California (Department of
Transportation) (1983) PERB Decision No. 361-S; Oakland Unified

School_District (1983) PERB Decision No. 367. Wages and hours
al so may be negotiable in cases involving the transfer of work
fromone bargaining unit to another. (See, e.g., Solano County
Community College District (1982) PERB Dec. No. 219; Rialto
Unified School District (1982) PERB Dec. No. 209.) This
approach, however, will not justify negotiations in this case
because the part-time certificated work has never been
considered the work of the classified unit.




principle of exclusivity.
In sonme of the earliest cases decided by the PERB, it has
limted the right of unions to negotiate over working

conditions for enployees represented by another union. In

Hanford Joint Union H gh School District (1978) PERB Deci sion
No. 58, for exanple, the Board dism ssed a charge filed by a
non-i ncunbent organi zation alleging an enployer's unlaw ul
uni l ateral adoption of the school calendar. The conduct at

i ssue occurred prior to the time a conpeting organization
becane the exclusive representative. The charge, ‘however, was
filed after the recognition. In light of the intervening
recognition, the Board reasoned that allowing one union to
intercede in the affairs of an exclusive representative would
create possibilities of m schief afg interfere with the
exerci se of negotiating judgnents.

In other Board decisions determning the negotiability of

her provisions of the EERA also are relevant: sections
3540.1(b), (e), (h) and (1) define "certified organi zation,"
"exclusive representative,” "neeting and negotiating," and
"recogni zed organi zation," respectively. Section 3543.3 states
that the enployer's duty to negotiate is "with and only with
representatives of enployee organi zations selected as excl usive
representatives of appropriate units upon request with regard
to matters within the scope of representation.” Bargaining
vi ol ations of section 3543.5(c) only arise for a refusal or
failure to negotiate "with an exclusive representative.’

1014'% d. at p. 8. Sinilar restraints on the invol venent of
nonexcl usive representatives were approved in Mouynt Diablo

Uni fied School District (1978) PERB Decision No. 68, and Santa
Ana Unjfjed School Distrjct (1978) PERB Decision No. 73.

10



contract proposals, the PERB has confined exclusive
representation to enployees in the designated unit. Thus, in
Heal dsburg_Union H gh School District (1984) PERB Decision
No. 375, certain hiring proposals were deened non-negoti able
because they concerned short-term and substitute enployees who
.were not part of the bargaining unit. !
Deci sions of the PERB on related bargaining issues also
support the principle of exclusivity, particularly in the
cont ext of section 3545(b)(3) of the EERA, a provision erecting
a statutory wall separating classified and certificated
bar gai ning. That section states: "Cdassified enployees and
- certificated enployees shall not be included in the sane
negotiating unit."
In Glroy Unified School District (1984) PERB Deci sion No.
471, the PERB held that release tine was perm ssible for
coordi nated bargaining by classified and certificated units
represented by the sane union, but that such release tine would
not be proper if the bargai ning was nerged, thereby destroying
the independent identity of the units. Subsequently, in

"Banning Unified School District (1985) PERB Decision No. 536,

petition for review granted sub nom Banning Unified School

District v. Public Enploynent Rel ations Board.

1d. at pp. 38-39, 41-42. Negotiations over aspects of
non-unit student enploynment were permssible, but only to the
extent the proposal concerned the preservation of unit work.
(1d.. at pp. 42-43.)

1



No. LA-32300 (Jan. 29, 1987), the Board concluded that a salary
parity clause negotiated with a classified unit did not
constitute a per se intrusion on the bargaining rights of the
certificated representative, although a violation m ght be
found in later case-by-case analyses if independent
negoti ations actually were inpeded.

Uni ons who are not exclusive representatives also receive a
nmeasure of protection in the event non-unit enployees conplain
that the union has not protected the enpl oyee rights. For

exanple, in _Los _Angeles Unified School District/United Teachers
of Los_Angeles (Madsworth) (1986) PERB Decision No. 599, a

non-unit substitute teacher alleged that the union deprived her
of fair representation by failing to pursue a contractual
gri evance on her behalf. The Board concl uded, however, that
the union's duty did not extend to protecting enpl oyees outside
t he bargai ning unit.

The PERB's nultifaceted treatment of the exclusivity
principle and an enployer's duty to negotiate is consistent

with traditional |abor relations doctrine. As one conmentator

has observed:

[Blargaining on a pluralistic basis, with
each individual or group speaking for
itself, generates a severe risk of enployer
dom nation or interference, of divisiveness
and inequality of working conditions within
the plant, and of economc strife—all of
whi ch underm ne the fundament al
congressi onal objective of stablizing

i ndustrial relations and mnimzing

di sruptions in interstate commerce.

12Gor man, Basic Text on Labor Law, at p. 379.
12




A restrictive view of representational rights also is
consistent with the leading federal |abor relations precedent
regarding an enployer's duty to bargain over the interests of

non-unit i ndividuals. In Allied Chemical & Alkali Wrkers v.

P.P.G Co. (1971) 404 U. S. 157, the Suprenme Court held that
ret}renent benefits for retired enpl oyees were not negoti able.
The hol ding was based on two theories: first, that the retirees
were not enployees within the statutory definition; and,

second, relevant here, that the retirees were not included in
the bargaining unit.13 This conclusion was not altered by
reference to the industrial practice of negotiations by sone

enpl oyers and uni ons over retirement benefits: "Commobn practice

cannot change the law and make into bargaining unit 'enployees
t hose who are not. "

The reasoning described in the cases and coments above
conmpel s dismssal of Local 790's bargaining conplaint. In this
situation, SEIU seeks to negotiate terns and conditions of
certificated, not classified enployees. |If, for exanple, the
District negotiated a m ni num hour or wage agreenent with SEIU
in order to preserve the extra assignnents of previous years,

the Federation, as the exclusive certificated representative,

could rightfully object to interference with its |lawful donain.

13 d. at pp. 171-175.
4 d. at p. 176.

13



Conversely, if the Federation, in response to the
District's new policy and the demands of the FLSA, negotiated a
[imt on the use of part-tine certificated staff, with a
resulting increase in the hours and wages of full-tine
enpl oyees, the classified uni t bargai ning agent woul d be
powerl ess to demand negotiations over a different arrangenent
that m ght preserve the extra assignnents that would now be
r educed.

The prospect for conflicting union interests was heightened
by the facts of this case which indicate the District's
confusi on over FLSA requirenenfs, as well as a delay in ful
i npl enentati on of the new policy because of concern about
staffing difficulties. Wile SEIU and the Federation m ght
agree on how these issues should be resolved, the two unions
m ght also be in fundanmental disagreenment and susceptible to
enpl oyer interference. BrTefIy stated, bargaining over
certificated enployee status is for the Federation and the
District, without the involvenent of another, possibly
conpeting union.

Further, there has been no showing in this case that the
District's new policy had any negotiable inpact on the wages,
hours or working conditions of the classified enployees JLS
classifieds. Cassified enployees were not deprived of
promotions within the unit or reassignment to other unit work.
Nor were classified enployees required to work nore, or to be

paid less on the classified salary schedule. Wile t her e m ght

14



have been an inflationary effect on the classified pay scale
when an enpl oyee also served in a certificated capacity,
assumng the District's FLSA interpretation was correct, the
i mpact on classified enployees was indirect and derivati ve.
Thus, as a practical matter, the District's new policy
elimnated a differential arising out of and attributable to
certificated staff work, leaving intact the classified pay
scale for classified work. In this context, Local 790's
bar gai ni ng demand over the new policy, conscientious though it
may have been for several nenbers of its unit, exceeded the
sfatutbry bounds of the union's authority.15

A limtation on Local 790's negotiating rights is supported
not only by the hypothetical exanples of bargaining unit
conflicts that could arise if the Federation and SEIU sought to
negoti ate over the sane part-time positions, but by the
realistfc potential for such conflicts in the everyday world of

California's public sector labor relations. The stage for

possi bl e union conflicts (and enpl oyer interference) across

®This is not to say that SEIU would be precluded from
PERB relief regarding negotiations or policies that did have an
impact on its representational interests. For exanple, a
proper charge presumably would be stated if the Federation and
the District negotiated a contract clause that conpletely
elimnated SEIU s access or comrunication rights under section
3543.1(b). These rights are not dependent on exclusivity and,
it may be assuned, they cannot be abrogated by third parties in
negoti ati ons. ((I Richnond Unified School District (1979)
PERB Dec. No. 99 (access to internal mail system; Chula Vista
Gty School District (1978) PERB Dec. No. 70 (expreSS|on of
views at school board neeting).)

15



jurisdictional lines has been set by the PERB s determ nation
that a certificated enployee representative also can

exclusively represent classified enployees of the sane

errployer.16

Recent reports indicate as well that a "union battle of
potentially huge proportions appears to be on the horizon,"
referring to a decision by a major certificated union to enbark
on a w despread brganizational drive to represent classified

17 If bargaining rights for SEIU were recognized

enpl oyees.
inthis instance, it mght trigger retaliatory interference in
classified enployee affairs, to the long termdetrinent of SEIU
as well as the principle of exclusivity.

Finally, in light of the considerations set forth above,
the authority cited by Local 790 does not support its

bargaining claim |In Anerican Federation of State, etc.

Enployees v. Cty_of Santa Cara (1984) 160 Cal . App.3d 1006, a
city was obliged under the MVBA to negotiate over 'a reduction
of overtine pay for enployees who previously had been paid at
their bargaining unit wage rate for extra duty vol unteer
assignnents. Although it does appear that work unrelated to

nornmal unit work was involved, the Santa C ara case does not

‘concern the right to negotiate over wages, hours and worKking

1®*Red| ands_Unified School District (1982) PERB
Dec. No. 235.

Y"NEA Extends Organizing to Cassified Enployees," 70
Cal ._ Pub. Enployee Rel.. Sept. 1986, at pp. 37-38.
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condi tions of enployees in another bargaining unit. | ndeed,
two unions were plaintiffs in that case, pressing the interests

of their respective bargaining unit enployees.

Nor is SEIUs argunent supported by Dublin Professional

Fire Fighters. lLocal 1885 v. Valley Community_Service District
(1975) 45 Cal . App.3d 116. The union in Dublin sought

negoti ati ons over a new enpl oyer policy of usi ng tenporary
enpl oyees for overtinme work, thereby depriving permanent unit-
enpl oyees of priority for overtinme assignments. Again, while
the overtine had been considered voluntary in the past, it was
preservation of unit work that was at stake, not protection of
the right to work outside the unit in a classification
represented by another union.

PROPOSED ORDER

Based on the findings of fact, conclusions of law, and the
entire record in this case, the charge and the conplaint in
Case No. SF-CE-1114 is DI SM SSED.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and O der shall
beconme final unless a party files a tinely statenent of
exceptions with the Board itself at the headquarters office in
Sacranmento within 20 days of service of this Decision. 1In
accordance with PERB Regul ations, the statenment of exceptions
should identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. See

California Adm nistrative Code title 8, part 111,
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section 32300. A docunent is considered "filed" when actually

recei ved before the close of business (5:00 p.m) on the |ast

day set for filing, ". . .or when sent by telegraph or
certified or Express United States mmil, postmarked not |ater
than the last day set for filing ..." See California

Adm nistrative Code, title 8, part Ill, section 32135. Code of

Civil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief must be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall acconpany each copy served on a party or filed
with the Board itself. See California Adm nistrative Code,
title 8, wpart 111, sections 32300, 32305, and 32140.

Dated: April 16, 1987

BARRY W NOGRAD

Adm ni strative Law Judge
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