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DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oynment
Rel ations Board (PERB) on exceptions filed by the California
State Enpl oyees' Association (CSEA) to the attached proposed
decision of a PERB admnistrative |aw judge (ALJ). The ALJ
di sm ssed CSEA' s charge that the State of California
(Department of Forestry) unlawfully denied union representation
to an enployee at an investigatory interview which the enpl oyee
reasonably believed could result in disciplinary action. The
ALJ determ ned that the enployee was not denied representation
because she did not, in fact, request representation.

W have reviewed the entire record, including the proposed
deci sion, the exceptions thereto and the response to the

exceptions. W find the ALJ's findings of fact and concl usions



of law to be free fromprejudicial error and we adopt them as
our own, with the exception of the ALJ's discussion regarding
deferral to arbitration, which we find to be unnecessary to the
resolution of this case.

ORDER

Based upon the entire record, the unfair practice charge in

Case No. SF-CE-77-S is hereby DI SM SSED

Chai r person Hesse and Menber Shank joined in this Decision.
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Appear ances: Robert M Shanes, Representative, for California
St at e Enpl oyees Associ ati on; Ednmund K. Brehl, Attorney, for
State of California (Departnment of Forestry).

Before; Fred D Orazio, Adm nistrative Law Judge.

PROCEDURAL HI STORY

This unfair practice charge was filed by the California
State Enpl oyees' Association (hereafter CSEA or Charging Party)
against the State of California (Departnent of Forestry)
(hereafter Respondent or State) on January 22, 1987. The
charge alleges that an enpl oyee was denied union representation
at an investigatory interview which the enpl oyee reasonably
believed could result in disciplinary action, in violation of
section 3519 (a) and (b) of the Ralph C. D lls Act (hereafter
Act) . !

The Act is codified at Government Code section 3512
et.seq. Unless otherwise indicated, all statutory references
in this decision are to the Governnent Code. Section 3519 (a)
and (b) provides that it shall be unlawful for the State to:

Thi s proposed decision has been appeal ed to the™
Board itself and may not be cited as precedent
unless the decision and its rational e have been
adopt ed_by the Board,,




The Public Enploynent Rel ations Board (hereafter PERB or
Board) Ceneral Counsel issued a conplaint on February 24,

1987. Respondent filed its answer on March 23, 1987, denying
that it violated the Act and offering several affirmative
defenses. Denials and defenses will be dealt wth bel ow as
appropriate. The settlenent conference on April 3, 1987 did
not resolve the dispute.

A formal hearing was conducted by the undersigned in San
Franci sco on June 4, 1987. The post-hearing briefing schedul e
was conpleted on July 16, 1987.

STATEMENT OF FACTS
r in

On Cctober 31, 1986, Ms. Delynn Banfill, an enployee at the
Eel River Conservation Canp in Redway, California, was ordered
by Supervisor Carl Vogt to attend an investigatory interview.
Present at the neeting in addition to Vogt and Banfill were
Fire Captain Wendy W ndsor, Supervisor Virgil Harvey and
Forestry Departnent Representative Fred | nmhoff. | mhoff was the
investigator assigned to lead the questioning. This was his

first experience in conducting such interviews.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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Vogt and Harvey attended as supervisors. Wndsor, a
‘rank-and-file enpl oyee, attended as a w tness.

The purpose of the neeting was to determne if the enployer
had reason to pursue crimnal charges against Banfill for
personal use of State postage. At the tinme she was call ed
Banfill did not know the subject of the neeting.

The neeting on October 31 was recorded and a transcript was
received as a joint exhibit. There is no dispute regarding the
accuracy of the transcript. The follow ng occurred:

| mhof f: Hi, why don't you have a seat with us please.

Del ynn, we want to ask you some questions on a
particular matter, and as you can see we have
sone tapes going. | want you to acknow edge that
fact. And, also before we start anything up,
just to nmake it nore fornmal, |'madvised to read
you sone rights, okay? You have the right to
remain silent, anything you say can and wll be

used against you in a court of law, you have the
right to talk to a |lawer and have hi m present

with you while you are being questioned. I f you
cannot afford him if you cannot afford to hire a
| awyer, one will be appointed for you to
represent you before any questioning if you w sh.

Banfill: Does that nean . . . direct fromny CSEA or does
that nean an attorney?

| mhof f : That will be an attorney, okay? Okay, do you
understand these rights?

Banfill: Yes Sir.

| medi ately thereafter Banfill signed a waiver of her Mranda

rights to remain silent or to proceed with the benefit of |egal
representation, and the interview proceeded.
After a few questions it becane clear that the questions

were directed at the illegal use of State postage. The
3



interview lasted about thirty m nutes. After the interview
ended Banfill was released. However, about fifteen m nutes

| ater she returned alone to the neeting roomw th stanps she
had just purchased fromthe post office. Upon her return she

vol unteered the foll ow ng:

About a week ago, when | took an audit of the
postage, it was about $44 too short. Like | said
previously, onny time off, | wusually turned
those over to Virgil and Carl, maybe it didn't
get posted or an addition error or sonething, but
here is your $44 in postage | just purchased to
make the total valid.

The interview ended shortly thereafter. At the end Banfill
mai ntai ned that she did not steal the stanps. She attributed
the mssing stanps to an error in record keeping, but she did
not concede that the error was hers.

Three witnesses testified concerning the events at the
Cctober 31 neeting. Banfill's testinony was entirely
consistent with the transcript of the neeting described above.
W ndsor, who testified on behalf of Banfill, did not have a
clear recollection of the October 31 neeting. I nstead, her
testinony was based largely on a statenent she gave to Banfill
on February 11, 1987, in preparation for this unfair practice
hearing. Wndsor's statenent describes the sequence of events
as foll ows:

1) | mhoff, advised Delynn Banfill QA Il of her "Mranda"

Ri ghts.
Banfill was eventually denmoted one step. As of the time
of the hearing in this matter Banfill's disciplinary action was

before the State Personnel Board.
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2) She waived them and signed a witten waiver.

3) Del ynn Banfill asked "Wat about CSEA?" FPO Inhoff's
response was negative, and as | renenber stated, "That
woul d be unnecessary.

In response to a question fromthe ALJ about |nmhoff's comment
that a CSEA representative would be "unnecessary," W ndsor
testified "That was not the precise |anguage used. It was just
that | renmenber sonmething stated to that fact.” The follow ng
exchange accurately captures the extent of Wndsor's
recol |l ection:

Q (By M. Shanes) Okay. Wendy, going to your
statenent again, not the whole thing, but
item3, is it true that as you say here that
it was your understanding that Del ynn asked
what about CSEA?

A It was words to that effect. At the tine |
wote this on February 11 we woul d have
approxi mately what, three or four nonths had
passed by and | do have good recall, but as
this stands it all happened pretty much
si mul taneously. M. Inhoff read her her
rights and when he got through, Delynn asked
wel |, what about CSEA or sonething to that
effect or do you nean an attorney or what?
And that's, but he gave a negative response

and that's what | recalled three nonths
later, that it was a negative response. |
couldn't renmenber exactly how he said it, it

was just that it was a negative response.
Finally, Wndsor testified that Banfill was extrenely upset
when asked to sign the waiver.
| mhoff did not dispute the version of the COctober 31
nmeeting as described above in the transcript. He testified
that he intended to give Banfill Mranda warnings, and he

understood her reference to CSEA representation to be a
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request for clarification of the Mranda warni ngs. If Banfil
had asked for a |awer, Inhoff said, he would have stopped the
interview and nade arrangenents to satisfy her request.
Regardi ng any request for union representation, |nmhoff
testified as follows.

Q (By . Brehl) Now, if Ms. Banfill had asked for a

uni on representative at that time, if she had clearly
said | want a CSEA representative in here, what would
you have done?

A I woul d have stopped the interview
For what purpose?

A Not having done this before, it would have been the,
just to make things totally legal, | would have had a
representative there, seen that she woul d have want ed,
it would have keyed ne to think that maybe we shoul d
have one there just to nmake it nore kosher.

Based on the foregoing, | conclude that the events as
reflected in the transcript of the nmeeting are accurate. Both
Banfill and Inmhoff accepted this version. To the extent that
W ndsor's testinony varies fromthe transcript, it is
di scredi ted because her recollection was not as specific as
either Inmhoff's or Banfill's, and it was l|largely based on a
witten statenent she gave to Banfill three nonths after the
nmeeting and in preparation for this hearing.

THE COLLECTI VE BARGAI NIl NG AGREENMENT

The coll ective bargaining agreenent between CSEA and the

State contains the follow ng clause.

2.1 Steward Designation

a. The State recognizes and agrees to deal
w th designated stewards, bargaining unit counci
6



menbers or CSEA staff on the follow ng:

The adm nistration of this contract;

Enpl oyee. di sci pli ne cases;

Informal settlenent conferences or

formal hearings conducted by the Public

Enpl oynent Rel ati ons Board;

(4) Matters scheduled for hearing by the
Board of Control;

(5) Matters pending before the State

Per sonnel Board.

—~ e~
WN =
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The agreenent also contains a binding arbitration provision as
the mechani sm for resolving disputes under the contract. There
was no evidence of bargaining history presented.

CSEA did not tinely file a grievance about the denial of
representation at the Cctober 31 neeting. The Respondent has
refused to wai ve procedural defenses and proceed to binding
arbitration

| SSUE

Was Banfill unlawfully denied union representation at the
i nvestigatory interview on October 31, 1986?
DI SCUSSI ON
In NLRB v. Weingarten. lnc. (1975) 420 U. S. 251,

[88 LRRM 2689], the Suprenme Court upheld the right of an
enpl oyee to have a union'representative present at an
investigatory interview with the enployer which the enpl oyee
reasonably believes may result in discipline. The Board has
held that the sanme right exists in section 3543 of the

Educati onal Enpl oynent Rel ations Act, a section virtually



identical to section 3515.3 Marin Conmunity College District

(1980) PERB Deci sion No. 145. However, representation is
granted under California labor statutes such as the Dlls Act,
absent the discipline elenment, only in "highly unusua
circunstances." Redwoods Community_ College District v. PERB

(1984) 139 Cal . App.3d 617, 205 Cal .Rptr. 523.

The enployer's obligation to honor this representational
right nmust be triggered by an enpl oyee request for union
representation. As the Supreme Court pointed out, "the right
arises only in situations where the enpl oyee requests
representation. In other words, the enployee nmay forego his
guaranteed right and, if he prefers, participate in an
i nterview unacconpani ed by his union representation.” NRB v.
Weingarten. Inc., supra, 420 U. S. 251, 256-257; see al so,
Lennox lndustries. Inc. (1979) 244 NLRB 607, [102 LRRM 1298].
PERB adopted the requirenent that an enpl oyee nust request
representation in Regents of the University_of California
(1983) PERB Deci sion No. 310-H, ALJ opinion, p. 31.

It is not disputed that the interview which has given rise

to this case is the type of investigatory interview

3The construction of sinmilar or identical provisions of
the NLRA, as anended, 29 U S.C. 151 et seq., nmay be used to
guide interpretation of the Act. See e.g. San Diego Teachers
Association v. Superior Court (1979) 12 Cal.3d 1, 12-13; FEire
Fighters Union v. Cty of Vallejo (1974) 12 Cal.3d 608, 616.
Conpare section 3515 of the Act with section 7 of the NLRA
concerning representational rights of enployees. Rio_Hondo
Community_College District (1982) PERB Decision No. 260.
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contenpl ated by Weingarten. Although Banfill initially did not
know why she was called to the neeting, Inhoff gave her Mranda
warnings at the start and in the first series of questions the
purpose of the investigation (i.e. illegal use of State
postage) was explained. Thus, since Banfill was put on notice
at the start that she was being investigated regarding a
crimnal matter, it follows that she was aware that the
investigation mght lead to disciplinary action. The centra
guestion to be answered then is whether Banfill, in fact,

requested union representation at the interview on COctober 31.

Banfill's response to Inmhoff after the M randa warni ngs
were given was confusing and anbi guous at best: "Does t hat
mean . . . direct fromny CSEA or does that nmean an attorney?"

These words do not constitute a request for union
representation; they sinply ask if Imhoff's statenment of the
M randa warnings included a reference to union representation.
| moff correctly interpreted this as a request for
clarification of the Mranda warnings. Since he was concerned
only with giving Mranda warnings, having not even considered

uni on representation, Inhoff told Banfill that he meant "an
attorney.” Banfill told Inmhoff that she understood "these
rights,"” and voluntarily signed a waiver of her Mranda rights.
The Charging Party argues that |nmhoff should have inforned
Banfill of her right to CSEA representation. | am aware of no

cases under the Weingarten progeny which stand for the
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proposition that the enployer has the affirmative obligation to

i nform enpl oyees of Weingarten rights. |Indeed, the Board has

held that there is no "labor relations anal ogue”" to the Mranda

warning principle. Regents of the University of California.

supra. Although informng enployees of all representationa
rights at investigatory interviews may reflect an enlightened
personnel policy, Inmhoff had no obligation to give Banfill such

notice. See Montgonery Ward and Conpany. lnc. (1981)

254 NLRB 826, 831, [106 LRRM 1148]. The M randa warni ngs he
gave were certainly enough to alert her to the seriousness of
the investigation and the likely need for representation. See

“Sears v. Departnent of Navy (CA 1 1981) 680 F.2d 863, [110 LRRM

2777] .

In any event, Banfill obviously was aware that she had a
right to union representation since she was the one who raised
the matter in the first place, yet she stopped short of
requesting such representation, choosing instead to begin the
i ntervi ew unacconpani ed by either an attorney or a CSEA
representative. As the hearing progressed and the seriousness
of the investigation becanme increasingly clear, Banfill stil
made no request for union representation. After the interview
was over Banfill was released. However, she returned a short
time later on her own volition and sought to continue the
interview, presenting the recently purchased postage to
reimburse the State. Her decision to return to the neeting
roomunrepresented is further evidence that Banfill chose to

10



forego representation and proceed on her owmn. Therefore, it
nmust be concluded that she consciously decided to forego
representation entirely.

As further support for the conclusion that Banfill did not
request CSEA representation is the finding, based on Inmhoff's
persuasi ve testinony at the hearing, that he was not opposed to
granting such rights. He was open to such a request, and
Banfill would have been afforded the opportunity to secure
uni on representation had she asked. I mhoff testified he was
new at conducting investigatory interviews, and the record
shows he apparently proceeded with great caution. Although he
- was unclear as to the extent of  Banfill's right to consult ‘a
CSEA representative, Inmhoff convincingly testified that he
woul d have stopped the interview and acceded to any request for
CSEA representation just to nmake things "totally legal." The
request never cane.

The coll ective bargaining agreenent places an obligation on
the enployer to "deal"™ with CSEA representatives on "enpl oyee
di sci pline cases." The Board has no authority to enforce
agreenents between the parties unless the alleged violation

. . : 4 .
also constitutes a violation of the Act. Assum ng that this

“Section 3514.5(b) states:

The board shall not have authority to
enforce agreenents between the parties, and
shall not issue a conplaint on any charge
based on alleged violation of such an
agreenent that would not also constitute an
unfair practice under this chapter.

11



provi sion was breached at the neeting on Cctober 31, the
appropriate forumto remedy the breach was the negoti at ed

gri evance procedure. In this case the charging party has not
timely filed a grievance and the respondent has refused to

wai ve procedural defenses and proceed to binding arbitration.

Dry Creek Joint Elenmentary_School District (1980) PERB Order
No. Ad-8la; Qollyer Insulated Wre (1971) 192 NLRB 837, [77
LRRM 1931]. Under these circunstances, it would be

i nappropriate in this proceeding to reach any purely
contractual violation. To the extent that the Respondent's
actions on Cctober 31 mght also constitute an unfair practice
under the Act, .this allegation has been di sposed of above.

CONCLUSI ON._ AND ORDER

Based on the foregoing, unfair practice charge SF-CE-77-S is
dismssed in its entirety.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
beconme final unless a party files a tinely statenent of
exceptions with the Board itself at the headquarters office in
Sacranento within 20 days of service of this Decision. In
accordance with PERB Regul ations, the statenment of exceptions
should identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. See
California Adm nistrative Code title 8, part |11,
section 32300. A docunent is considered "filed" when actually
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recei ved before the close of business (5:00 p.m) on the |ast

day set for filing, ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing ..." See California

Adm ni strative Code, title 8, part Ill, section 32135. Code of

Civil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Proof of
service shall acconpany each copy served on a party or filed
with the Board itself. See California Adm nistrative Code,
title 8 part 11, sections 32300, 32305, and 32140.

Dated: July 24, 1987

Fred D Orazio
Adm ni strative Law Judge
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