STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EVMPLOYMENT RELATI ONS BQARD

B. BENEDI CT WATERS,
Charging Party, Case No. LA-CE-220-H
PERB Deci sion No. 694-H

July 26, 1988

V.

THE REGENTS OF THE UNI VERSI TY
OF CALI FORNI A,

Respondent .

Appear ances: B. Benedict Waters, on his own behal f; Susan H
von Seeburg, Attorney, for The Regents of the University of
California.

Bef ore Hesse, Chairperson; Porter, Craib and Shank, Menbers.
DECI SI ON AND ORDER

This case is before the Public Enploynent Rel ations Board
(Board) on appeal by Charging Party of the Board agent's
di sm ssal, attached hereto, of his charge that the Respondent
viol ated section 3571, subdivisions (a) and (d) of the Hi gher
Educati on Enpl oyer-Enpl oyee Relations Act. W have reviewed
the dismssal and, finding it to be free of prejudicial error,
adopt it as the Decision of the Board itself.

The unfair practice charge in Case No. LA-CE-220-H is
hereby DI SM SSED W THOUT LEAVE TO AMEND.

By the BOARD



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor ——

PUBLIC EMPLOYMENT RELATIONS BOARD
Los Angeles Regional Office

3530 Wilshire Bivd ., Suite 650

Los Angeles, CA 90010-2334

(213)736-3127

February 2, 1988

B. Benedict Waters

Re: LA-CE-220-H B. Benedict Waters v. RF%gents of the University
G California, D SMSSAL CF UNFAI R PRACTI CE CHARCGE

Dear M. Waters:

The above-referenced unfair practice charge, filed on September
21, 1987, alleges that the Regents of the University of
California (University) interfered with employees rights by
failing to distribute copies of the mamoaxdum of understanding
between the University anrd the American Federation of State,
County and Municipa Employees (AFSCME). This conduct is
alleged to violate Govenmeit Code sections 3571(a) and (d).

I indicated to you in my attached letter dated January 25, 1988
that the above-referenced charge did not state a prima facie
case. Yau wee advised that if there were awy factual
inaccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amad the
charge accordingly. Yau wee further advised that unless you
amended the charge to state a prima facie case, or withdrew it
prior to February 1, 1988, it would be dismissed.

I have not received either a request for withdrawa or an
amended charge and am therefore dismissing the charge based on
the facts and reasons contained in my January 25, 1988 letter.

Right to Apped

Pursuant to Public Employmat Relations Boad regulations, you
mMey obtain a review of this dismissal of the charge by filing
an appeal to the Boad itself within twenty (20) calendar days
after service of this dismissal (California Administrative
Code, title 8, section 32635 (a)). To be timely filed, the
original ad five copies of such appeal must be actually
received by the Boad itself before the close of business
(5:00 p.m.), or sent by telegraph, certified or Express United
States mail postmarked no later than the last date set for
filing. Code of Civil Procedure section 1013 shall apply.
(See section 32135.) The Board's address is:

Public Employmatt Relations Boad
1031 18th Street
Sacramento, CA 95814
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If you file a tinely appeal of the refusal to issue a

conpl aint, any other party may file with the Board an origina
and five copies of a statenment in opposition within twenty

cal endar days followng the date of service of the appea
(section 32635(h)). '

Servi ce

Al l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany each copy of a docunment served upon a
party or filed with the Board itself. (See section 32140 for
the required contents and a sanple form) The docunent wll be
consi dered properly "served'" when personally delivered or
deposited in the first-class nmail postage paid and properly
addr essed.

Ext ensi on of Tine

A request for an extension of tine in which to file a docunent
with the Board itself nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three cal endar days before the
expiration of the tine required for filing the docunent. The
request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section 32132).

Final Date

If no appeal is filed within the specified tinme limts, the
dismssal wll becone final when the tine limts have expired.
Si ncerely,

JOHN SPI TTLER
Acting General Counsel

By
Donn Ginoza
Regional Attorney
At t achnment

cc: Susan H Von Seeburg



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office .
3530 Wilshire Blvd . Suite 650

Los Angeles, CA 90010 2334

(213)736-3127

January 25, 1988

B. Benedict Waters

Re: LA-CE-220-H, B. Benedict Waters v. Regents of the University
of California

Dear Mr. Waters:

The above-referenced unfair F?ractice charge, filed on September
21, 1987, alleges that the Regents of the University of
California él_Jnl\_/ersHy) interfered with employees' rights by
failing to distribute copies of the memaandum of understanding
between the University and the American Federation of State,
County and Municipal Employees (AFSCME). This conduct is
allegéd to violate Government Code sections 3571(a) and (d) .

My investigation revealed the following facts. Charging Party
became employed at the University of California at Los Angeles
(UCLA) on May 20, 1986 in a casual position. As a casual
employee, Charging Party was covered by the memorandum of
under_standln_? negotiated between AFSOME and the University,
%over_lng)Unl 11 (Service) and Unit 12 (Clerical and Alliéd
ervices).

Article 2, section N.1. of the memorandum of understanding,
effective from July 1, 1986 through June 30, 1988, provides as

follows:

The employer shall be responsible for
reproducing a sufficient numbe of copies of
this Agreement. The University shall _
determine the numbe of copies it needs in
order to provide copies of this Agreement to
its managerial, supervisory and confidential
personnel. The University shall be
responsible for the cost associated with the
reproduction of the number of copies it
needs. The Union shall be responsible for
for the cost of the numbe of copies needed
to provide a copP/ of this Agreement to each
employee presently covered by the Agreement
whether or not such employee is a manba of
the Union. The Union shall also be
responsible for the cost of a sufficient
numba of copies to provide new employees
with copies of the Agreement, whether "or not
such new employees are or become membes of
the Union. Additionally, the Union shall be
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responsible for the costs of any copies that
it needs for Union uses of the Agreenent. -

‘ Article 2, section N.2. provides as follows:

Based upon a reasonable estinmate of the
nunber of copies the respective parties need
to fulfill their respective obligations and
needs for copies, the University shal
informthe Union of that portion of the
reproduction costs which is to be paid by
the Union. Upon receipt of paynent fromthe
~Union for its share of the reproduction
costs, the University shall distribute one
copy of this Agreenent and shall conmence
di stribution of one copy of the agreenent to
each new enpl oyee covered by the Agreenent
as those enployees are hired. Concurrent
with the distribution to enployees currently
covered by the agreenent the University wll
provide the Union with the nunber of copies
whi ch are to be nmade available for Union
pur poses.

Charging Party has alleged in related unfair practice charges
that he became the victim of enploynment discrimnation

begi nning on or after February 2, 1987 and attenpted on
February 7, 1987 to file a grievance over the matter
(LA-CE-217-H). An agent of the University, Frank Martinez,
Personnel Representative for UCLA s Facilities Division,
Personnel and Payroll|l Departnent, allegedly falsely infornmed
him.that he was required to conplete the informal resolution
stage of the grievance process prior to filing a grievance,
when in fact the nenorandum of understanding indicates that a
grievant must file a grievance within thirty (30) days of the
occurrence of the violation, regardless of the outcone of any
attenpts at informal resolution. When he did file the
grievance in May 1987, the University initially rejected the
grievance as being untinmely. He clainms that not having a copy
of the nmenorandum of understanding prevented him from know ng
about the tinmeliness requirenents of the agreenent.

Charging Party indicated to the undersigned in a tel ephone
conversation on Cctober 20, 1987 that he made attenpts to
obtain a copy of the menorandum of understanding for the
purpose of ascertaining his rights thereunder. These attenpts
i ncluded contacting representatives from AFSCME.  Chargi ng
Party indicated that he spoke with an AFSCME representative at
Bunche Hall in February 1987 about the agreenent and that she
gave hima copy at that time. He also stated that in February
1987 he spoke to Aiff Fried, a representative for AFSCME, who
stated that copies of the agreenent were at the Wlshire
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of fice. In this conversation he raised the problem that copies
of the agreenment had not been distributed to enployees as -
required by the Article 2, section N.2. Charging Party
conplains that Fried failed to offer hima copy of the
agreenment or to arrange for a time when he could pick up a copy
at the Wlshire office. GCharging Party further indicated that
he had heard from Andrea Ryan, an enployee in Canpus Architects
and Engi neers, that copies were not distributed to enployees at
the sane tine the managerial enployees received their copies
because AFSCME had failed to provide the University with the
necessary funds for reproduction of the docunent.

Charging Party alleges in this unfair practice charge that the
University, acting in concert or collusion with AFSCME, has
deprived nenbers of the bargaining unit of the information
contained in the nmenorandum of understanding by failing to
distribute copies, and that as a result he was personally
injured when the University rejected his grievance as being
untinmely on May 6, 1987.

In support of the claimof collusion, Charging Party submtted
copi es of an Cctober 28, 1987 Public Records Act request and
the University's response thereto, dated Novenber 9, 1987 from
Sandra J. Rich, Assistant Labor Rel ations Manager. In this
response the University indicated that (1) the Adm nistrative

| nformati on System containing a list of all enployees would
have been used to calculate the nunber of enployees initially
entitled to receive copy of the contract, (2) records for job
openi ngs kept by the Enpl oynent Departnment provide a count of
the nunber of new hires entitled to receive a copy of the
agreenent subsequent to the initial distribution, (3) the

di stribution procedure for casual enployees would be through
the Personnel Departnent, and (4) during the past several years
new enpl oyees were inforned that the contract is available from
AFSCME. Charging Party asserts that this information request
response denonstrates that there has been no distribution of
contracts to casual enployees or recent hires for severa

years, although the University has the capability to distribute
copies. On this basis, the Charging Party contends the
University is in breach of its obligations under Article 2,
section N.1. and section N. 2.

Further, Charging Party has asserted that Antonia DeCuir,

Coordi nator of the UCLA Instant Personnel Service (nmanages all
tenmporary hires including Charging Party), stated to himon
October 22, 1987 that her departnent does not distribute a copy
of the contract to new hires and has never been asked to assi st
in determning the nunber of future hires on which to base
estimtes of the nunber of contracts which nust be printed.
Frank Martinez is alleged to have al so conceded that new hires
are not provided copies of the contract during orientation.

The University provided correspondence from Gegory L. Kranp,
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Deputy Director, Ofice of Labor Relations (Ofice of the.
Presi dent, Berkeley Canpus) to Nadra Floyd, Executive Director
of AFSCME, dated July 24, 1986, in which Kranp confirnms the
parties' June 30, 1986 neeting during which Floyd indicated no
interest in joining the University in the printing and

di stribution of the agreenment to enployees in Units 11 and 12,
and on that basis the University denied any obligation to

di stribute the copies. '

Based on the facts as described above, the unfair practice
charge fails to state a prinma facie violation of the HEERA for

the reasons which foll ow

Statute of Limtations

As a prelimnary matter, Charging Party has failed to file this
charge in a tinely fashion. A conplaint will not issue in
respect of any charge based upon an alleged unfair practice
occurring nore than six nmonths prior to the filing of the
charge. Governnent Code section 3563.2(a). Charging Party is
required to file a charge within six nonths of the date the

all eged violation is discovered or reasonably could have been
di scovered. Regents of the University of California (1983)
PERB Deci si on™ND.  359-H. T U5 case. chargrng pParty
indicates he attenpted to file a grievance on February 7,

1987. Wthin that nonth, he had received a copy of the
contract, knew of the distribution requirenment, and had
realized that he had not received a copy upon his hire. He was
then on notice that the University was allegedly failing to
conply with the terns of the agreenent. By speaking with
DeCuir and Martinez, he was later able to confirmthat his
failure to receive a copy of the agreenent as a new enpl oyee

was allegedly the University's policy.

Furthernore, the obligation of the University to reproduce
copies of the agreenment for the entire bargaining unit (other
than new hires) would have been activated when the contract was
executed in July 1986. Thus the repudiation would have
occurred when the parties ascertained their respective
positions regarding their nutual obligations in regard to the
matter. The correspondence provided by the University
indicates this may have occurred in July 1986. Charging Party
coul d have reasonably discovered these facts or others
concerning the breach prior to March 21, 1987. As indicated
above, the University responded to his Public Records Act
request within twelve days. Since he was aware of the
University's obligations under the agreenent in February and
coul d reasonably have discovered that the University had

all egedly repudiated or was in breach of the agreement prior to
March 21, 1987 (six nonths preceding the filing), his charge is

not tinely filed.

Charging Party's claimthat the violation is a continuing one
does not have nerit. A continuing violation will not be found
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where the enployer's conduct during the limtations period,
constitutes an unfair practice only by relation to the origina
of fense. El Dorado Union H gh School District (1984) PERB
Deci si on No. 382.

Section 3571(a) Violation

In order to state a prima facie violation of the HEERA under
CGovernnent Code section 3571(a), it nust be alleged that the
enpl oyer's conduct tends to or has resulted in some harmto
rights guaranteed by the Act. Carlsbad Unified School D strict
(1978) PERB Deci si on No. 89.

Charging Party has failed to allege any facts fromwhich it can
be concluded that any rights guaranteed by the HEERA have been
violated. Charging Party has admtted that he obtained a copy
of the nenorandum of understanding from an AFSCVE
representative in February 1987 and that he was told by AFSCVE
representative, Fried, that copies were available at the AFSCVE
office on Wlshire. Even if he were to deny now that he had
received a copy of the agreenent, he failed to take sufficient
steps to obtain a copy from AFSCME. The nere failure of the
Uni versity to provide a copy of the agreenent at the tinme he
became enployed did not prevent him from ascertaining his
rights to file a grievance under the agreenent and taking
appropriate steps to exercise them

Charging Party's reference to Government Code sections 3560(d)
and 3561(a)l do support the claimthat any injury to his

1/ CGovernment Code section 3560(d) provides as follows:

The people and the aforenentioned

hi gher education enpl oyers each have a
fundanental interest in the
preservation and pronotion of the
responsibilities granted by the people
of the State of California. Harnonious
rel ati ons between each higher education
enpl oyer and its enpl oyees are
necessary to that endeavor.

Gover nnent Code section 3561(a) provides as follows:

It is the further purpose of this
chapter to provide orderly and clearly
defined procedures for neeting and
conferring and the resolution of

i npasses, and to define and prohibit
certain practices which are inimcal to
the public interest.
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rights has occurred. Section 3560(d) establishes in the
broadest terns that "harnoni ous and cooperative |abor relations
between the public institutions of higher education and their
enpl oyees" (CGovernnent Code section 3560(a)) are necessary to
the universities' endeavor to provide higher education pursuant
to the legislative nmandate. Governnent Code section 3561(a)
states that it is the purpose of the HEERA to provi de defined
procedures for collective bargaining and to prohibit certain
illegal practices. Neither of these sections defines what is
or is not an unlawful or unfair practice under the HEERA

Section 3571(d) Violation

Charging Party has also failed to allege a prima facie

vi ol ati on under Governnent Code section 3571(d). That
subdi vi si on makes it unlawful for an enployer to dom nate or
control the admnistration of an enpl oyee organi zation so as to
render the enployee representative unable to make whol ehearted
efforts on behalf of the enployees it represents. Santa Mnica
Uni fied School District (1978) PERB Decision No. 52; Antel ope
Val I ey Conmunity College District (1979) PERB Decision No. 97.
See Clovis Unified School District (1984) PERB Decision No.

389. "Interterence,” although a lesser degree of intrusion
than "domnation," is considered equally unlawful. This term
includes intruding into the internal functioning of the

organi zation, setting up a rival organization, or engaging in a
canpaign to induce enployees to support a particular union.

See Antel ope Valley Community College District, supra. Lendi ng
financralr _support or encouragi ng nenbership In a particular
union has also been found by PERB to constitute unlawful

"assi stance. "

Charging Party's theory appears to be that the University has
engaged in collusion with AFSCVE in the non-enforcenent of the
requirenents in the contract for the distribution of copies of
the agreenment. Even if such a theory could be conceived of as
unl awf ul dom nation, interference or assistance the facts
alleged fail to state a prinma facie violation. The failure of
the University on this count does not render the enployee
representative unable to nake whol ehearted efforts to represent
its enployees nor does it otherwise significantly conprom se
the union. (See, generally, Gorman, Labor Law, at pp. 201-203;
| awf ul cooperation distinguished from unl am ul support).

In the absence of any showing that the University interfered
with any rights guaranteed by the HEERA in violation of
Governnent Code section 3571(a) or unlawfully assisted AFSCMVE
under Governnent Code section 3571(d), Charging Party's claim
is reduced to that of a failure by the University to abide by
the terns of the nenorandum of understanding as set forth in
Article 2, sections N.1. and N. 2. However, under Governnent
Code section 3563.2, PERB "shall not have authority to enforce
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agreenents between the parties, and shall not issue.a conplaint
on any charge based on alleged violation of such an agreenent
that would not also constitute an unfair practice under this
chapter." Since Charging Party has alleged no independent
theory for an unfair practice, a conplaint cannot issue nerely
to require conpliance with the nmenorandum of understandi ng.

For these reasons, the charge as presently witten does not
state a prinma facie case. If you feel that there are any
factual 1naccuracies in this letter or any additional facts

whi ch woul d correct the deficiencies explained above, please
anend the charge accordingly. The anended charge should be
prepared on a standard PERB unfair practice charge formclearly
| abel ed First Anended Charge, contain all the facts and

al | egations you wish to make, and be sSigned under penalty of
perjury by the charging party. The amended charge nust be
served on the respondent and the original proof of service nust

be filed with PERB. If | do not receive an anended charge or
W t hdrawal fromyou before February 1, 1988, | shall dismss
your charge. I f you have any questions on how to proceed,

pl ease call nme at (213) 736-3127.

Sincerely,

bakN GINOZ2

Regi onal Attorney



