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Bezenek, Attorney, for Anmerican Federation of Teachers, Loca
2121.

Bef ore Hesse, Chairperson; Porter, Craib, and Shank, Menbers.

DECI S| ON AND ORDER

This case is before the Public Enpl oynent Rel ations Board
(Board) on appeal by the charging party of the Board agent's
di sm ssal, attached hereto, of his charge that the respondent
vi ol ated section 3543.6(b) of the Educational Enploynent

Rel ations Act (EERA).' While, inter alia, charging party

'EERA is codified at Government Code section 3540 et
seq. Section 3543.6 reads, in pertinent part, as follows:

It shall be unlawful for an enpl oyee
or gani zation to:

- - - [ - - - - - - [ - - - - - [ [ - - - - -

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of

rights guaranteed by this chapter.



al | eged that respondent handl ed his grievance in a perfunctory
manner, we do not find the conduct of respondent in this case
to be perfunctory or arbitrary.?

The unfair practice charge in Case No. SF-CO 339 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

By the BOARD

~ ?See also, Los Angeles City and County School Enpl oyees
Uni on, Local 997 (Nbrgan) (19875‘ PERB Deci si on No- 62?5.




PUBLIC EMPLOYMENT RELATIONS BOARD

Son Francisco Regional Office
177 Post Street Suite 900

SAN Francisco, CA 94108-4737
(413)557-1330

STATE OT CALIFORNIA GEORGE DEUKMEJIAN. Gowernor

March 17, 1988

John Pearce

Re: John Pearce v. Anerican Federation of Teachers. Local
2121;
Ufair Practice_Charge No. SF-QOO 339

Dear M. Pearce:

In the above-referenced charge, you allege that the Anerican
Federation of Teachers, Local 2121 (AFT or Federation) breached
its dutg of fair representation in violation of section

3543. 6(b) of the Educational Enploynent Relations Act (EERA or
Act). On Decenber 17, 1987, you submtted an anended charge in
this case. Specifically, you allege that the Federation failed
t 0o subpoena docunents regarding student retention rates and
hiring practices of the San Francisco Community Col | ege
District (Dstrict). You also assert that the Federation
failed to consult with the chairperson of the District's

mat hemati cs departnent and accepted the nmath departnent's
version of the facts. The anended charge al so contends that
AFT Staff Secretary Chris Hanzo failed to neet with you during
the seven nonth hiatus between the informal and formal steps of
the grievance nmachinery and failed to file a grievance based on
age discrimnation.

For the reasons set forth below as well as for those set forth
inny letter to you dated Novenber 25, 1987, attached hereto,
the Instant unfair practice charge does not allege sufficient
facts to sustain a claimthat the Federation acted contrary to
Its duty of fair representation.

The underlying dispute in this nmatter concerns the District's
failure to hire you for a full-tine position in the math
departnent in the sprin% of 1986. The basis for your opinion
that the Dstrict was obligated to do so rests on Article 12 of
the negotiated agreenent between the D strict and AFT.

Article 12 permts upgrading of faculty nmenbers with |ess than
a full-time teaching load and, in paragraph D, states in
pertinent part as follows:

Enpl oyees of the District will be given
first consideration when additional hours
are available for assignnent.
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The upgrading procedure requires that part-tine unit menbers
who are candidates for the positions offered be interviewed
prior to outside candi dates. Thereafter, a subgroup of
qualified candidates is presented to the hiring coomttee from
which a selection is eventually nade.

In your case, you were not anong the qualified candi dates
submtted for consideration to the hiring coomttee. You
approached the Federation and a grievance was filed on your
behal f. The instant unfair Fractice charge concerns the nanner
I n which the Federation handled your grievance and their
decision not to pursue this nmatter to arbitration.

In this amended charge, you claimthat the Federation failed to
subpoena student retention rates or hiring data and thereby
violated its duty of fair representation. Wile there is no
provision in the contract entitling AFT to subpoena these
records, the Federation is entitled to information that is
necessary to enforce its contractual obligation with the
District. Stockton Unified School District (1980) PERB
Decision No. 143. Wile the retention data you sought is
supportive of your claimthat you are an instructor capable of
retaining a great percentage of students in your classroom
through the duration of the senester, the Federation's failure
to collect the retention data does not indicate that your
grievance was handled in a perfunctory manner. |f the contract
provision required the Dstrict to select the inside candidate
with the best retention rates and the union failed to request
such information, then a strong case could be nmade to support
the contention that the union acted unlawfully. This is not
the case here and the Federation's failure to collect data you
deeged essential to your case does not equate with perfunctory
conduct.

Simlarly, the hiring data you sought would allegedly have
denonstrated that the Dstrict had not hired inside Instructors
to full time positions. Wile this data nay have been hel pful
to your case, the contract provision on which %our gri evance
was based does not restrict the District's right to hire
out si de candi dates but only requires that the Dstrict give
such qualified candidates tirst consideration. Thus, the fact
that the Federation failed to collect this data does not
?onshitute conduct that is arbitrary, discrimnatory of in bad
altn.
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Your claimthat the Federation failed to neet with the

chai rperson of the math departnent does not anmount to conduct
violative of the duty to provided fair representation. There
IS no requirenent that the union conduct I1ts investigation of a
grievance in a particular manner so long as the grievance
representation is not perfunctory. The allegations set forth
in the charge indicate that you net wth Hanzo and di scussed
your grievance with himon several occasions. You were
represented by AFT at the informal and formal stage of your
grievance. In sum while you may have wi shed that Hanzo neet
wth a certain individual, his failure to do so does not rise
to a duty of fair representation breach.

Your anended charge alleges that the Federation acted
unlamﬁully because seven nont hs el apsed between the infornal
and formal stages of the grievance procedure. Wiile certain
delays in grievance handling nay evidence perfuncto&% handl i ng
of an enployee's claim those situations are those where sone
harmresults in the delay. San Francisco { assroom Teachers
Association (Branell). (1984) PERB Decision No. 430. In this
case, you have alleged no facts to support the claimthat this
del ay worked to your disadvantage. Absent anz such show ng,
delay in grievance processing does not neet the standard
necessary to denonstrate conduct violative of the Act.

The upgradin% Provision of the contract entitled you and ot her
teachers wt ess than a full-tine load to "first
consideration". This does not nean that inside part-timnme
I nstructors nust be selected over outside candidates.
Moreover, even if the contract provision is read to nean that
an inside candidate nust be selected if he/she is as qualified
as an outside candidate, you were not anong the subgroua of
qual i fied candi dates whose nanes were submtted to the hiring
commttee. In light of this, the facts you allege with regard
to the upgrading provision do not denonstrate how the
FedeLation's conduct was arbitrary, discimnatory or in bad
aith.

The restrictions inposed on the District's hiring process stem

fromits contractual obligation. In other words, at a m ni num
it must be denonstrated that the Dstrict violated sone
grievable contract provision in order for you to prevail. The

propriety of the Federation's conduct in declining to arbitrate
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your grievance nust be judged in light of those contractual
rights on which your claimrests. The Federation's appraisa
of your case necessarily nust look to the applicable contract

rovisions, the Dstrict's obligations thereunder and the

| kel i hood of proving that the District's conduct departed from
that contractually required. The Federation is not required to
pursue neritless clains. Los Angeles Unified School D strict
(1985) PERB Decision Mb. 526. Based on the |anguage of the
ﬂgradlng article and the facts surrounding the selection in

e spring of 1986, | cannot conclude as a matter of |aw that
AFT S deC|S|on not to pursue your grievance to arbitrati on was
devoi d of honest judgnent.

Finally, the anended charge refers to the failure of the
Federation to pursue an age discrimnation grievance on your
behal f. The contract between AFT and the D strict does not
permt such a grievance. Article 5, paragraph B states in
pertinent part:

The Gievance Procedure herein may not be
used for any clains arising hereunder for
whi ch another adm ni strative forum such as
t he Equal Enpl oynment portunities

Comm ssion or Fair Enploynent Practices
Comm ssion is provided by |aw

In light of this language, it cannot be said that AFT's failure
to file an age discrimnation grievance on your behalf was a
breach of the Federation's duty. Moreover, there is no

I ndi cation in your charge on what factual basis you believed an
age discrimnation cause of action could be nade out. For

t hese reasons, there is no nerit to your allegation that the
Federation violated its duty of fair representati on because it
failed to file such a grievance.

In sum the conduct conplained of fails to satisfy the
standards used to judge union conduct. Wile you may have
hoped that AFT had conducted its investigation otherw se or
that the Federation would have decided to arbitrate your
grievance, the facts as you have described themfail to cross
the line into the area of inpermssible, and unlawful conduct.
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Right to Appeal

Pursuant to Public EnPIo%nent Rel ati ons Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal (California Admnistrative
Code, title 8, section 32635(a)). To be tinely filed, the
original and five copies of such appeal nust be actually

recei ved by the Board itself before the close of business
(5:00 p.n]? or sent by telegraph, certified or Express United
States mail postmarked no later than the last date set for

filing (section 32135). Code of Avil Procedure section 1013
shall apply. The Board' s address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranento, CA 95814

If you file a tinely appeal of the refusal to issue a
conpl aint, any other party nmay file with the Board an ori gi nal
and five copies of a statenment in opposition wWthin twenty

cal endar days following the date of service of the appea
(section 32635(b)).

Servi ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
service" nust acconpany each copy of a docunent served upon a
party or filed with the Board itself. (See section 32140 for
the required contents and a Sanple form) The docunent wll be
con5|dered_pr0ﬂerly "served" when personally delivered or
deposited in the first-class nail postage paid and properly
addr essed.

Extensjon _of Time

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three cal endar days before the
expiration of the tine required for filing the docunent. The
request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party (section 32132).
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Fl na te

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired,.
Si ncerely,

John Spittler
Acting Ceneral Counsel

Carol A Vendrillo
Staff Attorney

. At t achnent

CC.



" STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
Son Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, California 94108
(415) 557-1350

November 25, 1987

John Pearce

Re: John Pearce v. Anerican Federation of Teachers. Local
2121;
Unfat+—Pract | ce—Charge—SF-0033¢—-———————————
Dear M. Pearce:

| amin receipt of the above-referenced charge in which you

all ege that the American Federation of Teachers, Local 2121
(AFT or Federation) breached its duty of fair representation in
viol ati on of section 3543.6(b) of the Educational Enpl oynent

Rel ati ons Act (EERA or Act).

M/ investigation of this charge has revealed the follow ng
facts. The Federation is the exclusive representative of all
certificated enployees of the San Francisco Comunity Col |l ege

District (District). You are currently enployed as a part-tine
instructor in the mathematics departnent of the District and
have been so during all times pertinent herein. In the spring

of 1985, you received an eval uati on of your teaching
qualifications. Among those participating in the eval uation
process was the Chairperson of the math departnent,

Frank Cerrato. You were again evaluated in the Fall of 1985.

In the Spring of 1986, two full-tine positions were avail able
in the departnment. You were not notified of these vacanci es,
however, you submtted an application and were interviewed.
Prior to the interviewwhich took place on April 26, 1986, you
had a conversation with Quy de Prino, a nenber of the hiring
commttee. You told de Prino that, unlike other D strict

enpl oyees, your interviewwas scheduled for the second week
rather than the first. According to you, de Prino said that
you were probably |ucky because sone things affect hiring

deci sions that shouldn't, such as age. He said that those
interviewed during the first week are often forgotten by the
time the candidate is chosen. Article 5 of the negoti at ed
agreenent between the San Francisco Community Col |l ege District
and the American Federation of Teachers Local 2121 prohibits
di scrimnation based on age in Section 5 A
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In preparation for your interview, you asked Leon Luez, a
menber of the math departnent, towite a letter on your
behal f. He did so but you were disappointed in what Luez
wote. He indicated that your performance in the classroom
that he had observed was satisfactory. You allege that Luez
was AFT treasurer at the tine he wote this letter and that
this fact later influenced the Federation's decision regarding
arbitration

You were not selected for the instructor positions and you
approached the Federation to ask about the possibility of
filing a grievance. Wen you first spoke to AFT Staff
Secretary Chris Hanzo, he was very encouraging and told you he
t hought your case had nerit. You also allege that Hanzo said
that there were people in the Federation who did not think that
the union should get involved in helping part-tine teachers get
upgraded to full-tine instructors. He also told you that there
was no chance of wi nning your case at either the informal or
formal level and that you had to go to arbitration to w n.

On a subsequent occasion, you spoke to Steve Levinson, a nenber
of AFT's grievance commttee. You allege that Levi nson was
very discouraging. He told you that filing a grievance woul d
only stir up 11l wll and that Cerrato could discredit you and
destroy your chances of getting a job anywhere. You state that
Levinson told you that the math departnent was very tight knit
and that the D strict prided itself on always going to the
outside to fill their full-tinme positions. You state that
Levinson's office is in the same building and on the same floor
as the math departnent and you feel that his attenpt to

di scourage you from chal l enging the math departnent was
affected by his friendship with these individuals.

The infornmal stage of the grievance was conducted on

June 9, 1986. Hanzo attended as your representative. About
this tinme, you learned that the pernmanent vacancy was filled by
an enpl oyee who had been a full-tine tenporary enpl oyee the
previous year. The tenporary portion was filled with soneone
not previously an enployee of the District. A third position
was added during the summer and was filled by soneone who had
previously been a full-tine tenporary enpl oyee. Article 12 of
the negotiated agreenent contains a provision regarding
upgrading. It provides that affirmative action, seniority, job
performance, credentials, training, experience in the field,
special job-related skills and D strict needs shall be
considered in all decisions regarding upgrading. It also



John Pearce
Novenber 25, 1987
Page 3

provi des that enployees of the District will be given first
consi derati on when additional hours are avail abl e.

After the informal level neeting, you state that you called
Hanzo on a nonthly basis. You allege that Hanzo had becone
guarded and unresponsive and would not neet with you to discuss
devel opnents you believed were inportant. These facts included
a high student retention rate in your calculus class, an award
recei ved by one of the professors who had witten a
recommendat i on on your behalf and nunerous letters of support
you had received fromstudents. You state that Hanzo cl al ned
Dstrict representative Ron Lee was stalling. 1In any event,
the formal stage was not conducted until January 6, 1987, seven
nonths after the infornmal neeting.

Hanzo again was your representative at the fornal stage of the
grievance. You net with Hanzo about one hour before your
neeting with Natalie Berg. This was the first neeting with
Hanzo since June. You spoke to hi mabout Edward WAl sh, a
teacher in the nmath departnment who had criticized your teaching
abilities. You allege that Hanzo said that Wal sh was a great
guy and that he was active in the union. The District's
response to the formal step of the grievance was to admt that
it had failed to properly notify you of the positions. The
remaining allegations raised in your grievance were deni ed.

Thereafter, Hanzo agreed to submt two grievances to
arbitration. Those concerned the evaluation and the upgradi ng
Issues. Initially, he declined to submt those grievances
regarding an allegation of reprisal, age discrimnation and
viol ations of the contractual provisions regardi ng personnel
files. You were able to convince Hanzo to include the reprisa
claimanong the grievances submtted to arbitration, however,
he told you that the age discrimnation claimwas too hard to
prove.

On or about February 25, 1987, you net with Hanzo in order to
provide himw th docunents related to your case. Anong the
materials were a large nunber of letters of support from your
students. You believe Hanzo was inpatient at having to copy
such a large nunber of docunents. At this point, Hanzo began
di scussing preparation for an appeal of a decision on the part
of AFT not to proceed with your case to arbitration. |n sum
you began to sense that it was a foregone concl usion that the
uni on woul d not take your case to arbitration.
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Oh or about March 2, 1987, Hanzo infornmed you that the
grievance commttee neeting had been reschedul ed for

March 5, 1987. This rescheduling posed sone difficulty for you
since you had a three hour class the night before the neeting.

Oh or about March 4, 1987, Hanzo called you and indicated it
was his recommendation that your case not be taken to
arbitration. On March 5, 1987, you addressed the executive
board in order to appeal their decision earlier that afternoon
not to take your case to arbitration. You spoke to the board
for approxinmately 15 mnutes. At that point, you were advised
by the AFT president that you should finish up your
Bresentation qui ckly. Based on your experience before the
oard, you were not of the opinion that your appeal would be
gi ven serious consideration. One nenber of the board,
Levi nson, stated that full-tinme faculty menbers wonder what is
W ong with the part-tine teachers who continue to return to the
D strict year after year.

On or about March 11, 1987, you received a letter fromAFT

i ndicating that your appeal had been denied. You were directed
to tel ephone Roger Scott, a nmenber of the grievance commtt ee,
about possible ways to resolve your grievances. It is your
claimthat Scott later told you that he was not a nenber of the
grievance commttee that year. After several attenpts, you
were able to contact Scott on or about March 18, 1987. You
indicate that Scott pointed out two |egal weaknesses in your
case. He indicated that the District's failure to notify you
of the job opening had not caused you to suffer actual damage
since you learned of the job el sewhere and were interviewed.
Scott also told you that since you had not been a finalist in
the selection process, the |legal renmedy would not be inmmediate
pronotion to a full-tinme position. Scott suggested three
avenues to pursue that mght resolve your grievance. He
proPosed a nmeeting with yourself, Cerrato, and one other
full-tinme math teacher. During this neeting, Scott suggested
that participants mght review your qualifications and discuss
things in a nore rationale manner. Scott also suggested that
you apply for a new full-tinme position then being offered by
tre gﬁth departnent. He also suggested that you apply for |obs
el sewhere.

O or about March 24, 1987, Scott called you and said he had
nmet with Cerrato and Wal sh the previous day. Scott proposed a
meeting, however, Cerrato refused to neet. You also allege
that Scott spoke to Walsh at this tine and Wal sh indicated
that, while you were unquestionably very bright in nmath, that
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did not nmake you a good teacher. Also on this date, you
received a letter fromthe D strict indicating that all
full-time positions for the fall of 1987 had been cancel ed.

Based on the foregoing, the charge as presently witten does
not state a prinma facie violation of EERA for the reasons that
follow Section 3544.9 inposes on the enpl oyee organi zation
recogni zed or certified as the exclusive representative a duty
to fairly represent each and every enpl oyee in the bargaining
unit. The Board has concluded that a union breaches its duty
of fair representation if it acts arbitrarily, discrimnatorily
or in bad faith. Rocklin Teachers Professional Association
(Ronero) (1980) PERB Decision No. 124. The Board has adopt ed
the ruling of the United States Suprene Court in Vaca v. Sipes
(1976) 386 U.S. 171. In that decision, the Suprene Court
declared that a union may not arbitrarily ignore a neritorious
grievance or process it 1n a perfunctory fashion. 1In this case
the factual allegation relevant to the manner in which AFT
handl ed your grievance concerns the fact that Hanzo failed to
meet with you until the day of the formal neeting. This

all egation, wthout nore, does not denonstrate that your
grievance was handled in a perfunctory manner.

In relying on the Vaca decision in cases arises under the EERA,
the Board has also held that an individual enpl oyee does not
have an absolute right to have his/her grievance taken to
arbitration. The Board will dismss charges that the duty of
fair representati on has been breached if a union has nade a
honest, reasonable determ nation that a grievance |acks nerit.
Modest 0 Teachers Association (Lagos) (1986) PERB Deci si on

No. 576; _Sacramento Teachers Association_(Fanning) (1984) PERB
Decision No. 428. In this case, your allegations do not
denonstrate that AFT's decision not to pursue your grievance to
arbitration was devoid of honest judgnent. The fact that Hanzo
first believed your case had nerit and thought otherw se
thereafter is not sufficient reason to question AFT' s deci sion
not to pursue arbitration in your case. Hanzo's subsequent

| npressions were consistent wth those of Levinson who was

di scouraging and pointed out the potential pit falls in your
case.

The maj or contention you raise discrediting the union's
assessnent of your case concerns the aninosity between the
full-tine and part-tine instructors. You have indicated that

w thin the mat hematics departnment, nenbership in AFT is high.
You have nade several suggestions as to why this interna
aninosity affected AFT's decision to pursue your case to
arbitration. However, the fact that Luez was AFT treasurer at
the time he wote the letter of recommendation is not linked in
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any way to the Federation's decision regardi ng your

arbitration. Nor does the fact that Levinson told you of the
mat h departnment's propensity to fill full-time positions from
the outside relate to AFT's decision to pursue arbitration.
Finally, neither does the proximty of Levinson's office to the
mat h depart nent.

In addition, ny review of the nerits of your case further

di spels your claim that AFT's decision not to pursue your
grievance to arbitration was arbitrary, discrimnatory or
notivated by bad faith. AFT s analysis that your upgrading
grievance would be difficult to prove is not unfounded. The
contract provision upon which you rely appears in Article 12,
paragraph D. |In pertinent part, it states that enpl oyees of
the Dstrict will be given first considerati on when additional
hours are available for assignnent. Aside fromthe scheduling
of 1n-house applicants during the first week, a natter de Prino
t hought was a di sadvantage, you have alleged no facts
suggesting a breach of that provision. Moreover, Article 12,
paragraph B, includes nunerous factors to be considered in al
deci sions involving upgrading. dven the arguable nature of
your contract claim 1t is difficult to conclude that AFT s
decision not to pursue your case to arbitration |acked reasoned
judgnent. In sum | do not find fromall the factua
allegations raised in this charge sufficient evidence to
indicate arbitrary, discrimnatory, or bad faith conduct.

For these reasons, the charge as presently witten does not
state a prima facie case. |If you feel that there are any
factual 1naccuracies in this letter or any additional facts

whi ch would correct the deficiencies explained above, please
amend the charge accordingly. The anended charge should be
prepared on a standard PERB unfair practice charge formclearly
| abel ed First Amended Charge, contain all the facts and

all egations you wish to nake, and be signed under penalty of
perjury by the charging party. The amended charge nust be
served on the respondent and the original proof of service nust
be filed with PERB. If | do not receive an anmended charge or
wi thdrawal fromyou before Decenber 4, 1987, | shall dismss
your charge. |If you have any questions on how to proceed,

pl ease call nme at (415) 557-1350.

Si ncerely,

Carol A Vendrillo
Staff Attorney

3260t



