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DECI SI ON

SHANK, Menber: San Francisco Community Col | ege Federation
of Teachers, AFT 2121, (Charging Party) exclusive representative
of certificated enpl oyees, requests reconsideration of PERB
Deci sion No. 703, issued Cctober 28, 1988. |In that decision, the
Public Enpl oynent Rel ations Board (PERB or Board) dism ssed
charges that the San Francisco Community College D strict
(District) made an unlawful wunil ateral policy decision
elimnating the use of part-tinme certificated staff who also held
classified positions within the District. The Board di sm ssed on
the ground that it was not the District, but rather, the
Chancell or, acting in his capacity as a departnent head of the
Cty and County of San Francisco, who nmade the policy decision,

and that city and county control over its civil service enployees



is not a matter within the scope of representation or negotiable
between the District and the District's certified enployee unit.:

DI SCUSSI ON

PERB Regul ation 32410(a)! states, in pertinent part:
Any party to a decision of the Board itself
may, because of extraordinary circunstances,
file a request to reconsider the decision
.. . The grounds for requesting
reconsideration are limted to clains that
the decision of the Board itself contains
prejudicial errors of fact, or newy
di scovered evidence or |aw which was not
previously avail able and could not have been
di scovered with the exercise of reasonable
diligence.

In its request for reconsideration, Charging Party asserts
that the Board's decision contains prejudicial errors of |law and
fact. The Board rejects such contentions for the follow ng
reasons:

Charging Party clains that the Board erroneously ruled that
San Francisco Gvil Service Comm ssion Rule 29 made the deci sion
nonnegoti able. Not so. The Board found that the San Franci sco
Community College District is conposed of two separate and
distinct entities. One entity is a public school enployer under

EERA section 3540.1(k)?with respect to the certificated

'PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.

’EERA section 3540.1 (k) states:

"Public school enployer” or "enployer" neans
t he governing board of a school district, a
school district, a county board of educati on,
or a county superintendent of schools.



enpl oyees, and it is the governing board with the Chancellor as
its executive officer. The other entity is not a public schoo
enpl oyer under EERA, with respect to the classified enpl oyees,

but is a separate "departnent” of the Gty and County of

San Francisco with the Chancellor operating in a separate
capacity as a departnment head and appointing power for the city
and county. Control and regulation over the hiring, discipline,
wages, hours, and other terns and conditions of enploynent of the
city and county civil service enployees working in the classified
positions in the District "departnent” are governed by the City
and County of San Francisco's: Charter, Board of Supervisors,
Cvil Service Comm ssion, Salary Ordinance, and Cvil Service

Rul es including Comnm ssion Rule 29. Cvil service enployees of
the Gty and County of San Francisco are "local enployees" under
the Meyers-Mlias-Brown Act (MVBA), (Covernnent Code section 3500
et seq.) and the Gty and County of San Franci sco must negoti ate
wWith their respective exclusive representatives as to matters

Wi thin the scope of representation under the MVBA. Such

negoti ated agreenents with respect to additional enploynent,
overtinme, and other terns and conditions of enploynment, would
have to be observed by the Chancellor in his capacity as
departnment head and appointing officer for the city and county as
to the civil service classified enployees. The Board's
consideration of Cvil Service Comm ssion Rule 29 was incidental
to its finding that city and county control over its civil

service enployees is not a matter within the scope of



representation or negotiable between the District (governing
board) and the certificated unit under EERA

The Charging Party al so nakes the flat assertion that the
Board has not cited any National Labor Relations Board (NLRB)
precedent and therefore has failed to recognize the correct
met hod of |legal analysis. PERB is not bound to base its
deci sions on NLRB or federal court cases interpreting the
Nat i onal Labor Rel ations Act (NLRA), although, when appropriate,
it may take cogni zance of federal precedent interpreting NLRA
provi sions which are parallel to EERA provisions. Carlsbad

‘Uni fied School District (1979) PERB Decision No. 89, p. 6.

Finally, Charging Party asserts that the Board nade factual
errors in footnote 7 of the Decision, where it found,
incidentally, that there was no request by the certificated unit

to bargain the "effects"” of the decision, citing Newran-Crows

Landi ng Unified School District (1982) PERB Decision No. 223.

The basic thrust of footnote 7 is that a public school enployer
is not under a duty to negotiate the effects of a nonnegoti abl e
deci si on nade by another enployer (here, the Gty and County of
San Francisco). Secondarily, we observed.that, even if the
nonnegoti abl e deci sion had been nmade by the public school

enpl oyer, the certificated enpl oyees nust also demand to bargain
"effects" before the public school enployer's duty to negotiate
arises. W did not find the demand to negotiate the policy

decision an "effects" demand (See Newran-Crow s Landing Unified

School District (1982) PERB Decision No. 223).




ORDER

Having found no nerit in Charging Party's contentions, the

request for reconsideration is denied.

Menber Porter joined in this Decision.

Menber Craib's dissent begins on page 6.



Menber Craib, concurring and dissenting: To the extent that
the request for reconsideration is based upon the Board's
purported reliance on the effect of San Francisco Cvil Service
Comm ssion Rule 29, | agree that the request should be denied.
The majority's analysis in Decision No. 703 was not dependent on
its viewof the operation of Rule 29. Consequently, Charging
Party's argunents qoncerning Rule 29 are m spl aced.

However, Charging Party has al so addressed the majority's
failure to acknow edge the obvious inplications of the Board's
earlier holding that the District consists of two distinct
entities, one a public school enployer (with respect to its
certificated enpl oyees) and the other a departnent of the Gty
and County of San Francisco (with respect to its classified
enpl oyees). Charging Party argues, quite accurately, that a
deci sion by one enployer to prohibit its enployees from al so
wor ki ng for another enployer would not give the other enployer
the right to effectuate that decision by unilaterally taking
action against its enployees which would otherw se be negoti abl e.

As | explained in ny dissent in Decision No. 703, given the
District's unique dual status, | would find that only the effects
of the D strict's decision are negotiable, analogizing to the
situation where a decision with regard to one unit has

bar gai nabl e effects upon another unit. (Lake El sinore School

District (1987) PERB Decision No. 646.) Frankly, mnmy position is
a rather charitable one with regard to the District, for a strict
application of the Board's holding that the District consists of

two separate and distinct enployers would conpel the concl usion



that the decision was negotiable as well. In any event, Charging
Party has noted the majority's error of lawin finding no

bar gai ni ng obligation whatsoever; consequently, | would grant the
request for reconsideration on that basis.

Charging Party also asserts that the nmgjority commtted
errors of fact and lawin its alternative holding that, even if
there was a bargaining obligation, Charging Party waived its
rights by failing to make a request to bargain effects. As I
pointed out in ny dissent in Decision No. 703, the mpjority's
view i s based upon a msapplication of the Board' s decision in

Newman- Crows Landing Unified School District (1982) PERB Deci sion

No. 223 and upon a failure to recognize that, at the tine
Charging Party nade its demand to bargain, existing precedent
made the decision bargainable. In ny earlier dissent, |
characterized the majority's argunent on this issue as specious.
Upon further exam nation, | consider that characterization to
have been an understatenent. | would therefore grant the request

for reconsideration on this issue as well.



