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DECI SI ON
SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the California State
Enmpl oyees' Association (CSEA) of the Board agent's diénissal of
an anmended charge which alleges that the Governor failed to "neet
and confer in good faith" in vi ol ation of section 3517 of the

Ralph C. Dills Act (Act)! before subnitting his proposed budget

'he Ralph C. Dills Act is codified at Governnent Code
section 3512 et seq. Section 3517 states:

The Governor, or his representative as may be
properly designated by |aw, shall neet and
confer in good faith regardi ng wages, hours,
and other terns and conditions of enploynent
Wi th representatives of recognized enpl oyee
organi zations, and shall consider fully such
presentations as are nmade by the enpl oyee
organi zation on behalf of its nmenbers prior
to arriving at a determ nation of policy or
course of action.



for the fiscal year 1988-89 pursuant to article IV, section 12(a)
of the California Constitution.? It is also alleged that a

viol ati on of section 3523(a)?® of the Act, which mandates the

"Meet and confer in good faith" means that
the Governor or such representatives as the
Governor may designate, and representatives
of recogni zed enpl oyee organi zati ons, shall
have the nmutual obligation personally to neet
and confer pronptly upon request by either
party and continue for a reasonable period of
time in order to exchange freely information,
opi nions, and proposals, and to endeavor to
reach agreenent on matters within the scope
of representation prior to the adoption by
the state of its final budget for the ensuing
year. The process should include adequate
time for the resolution of inpasses.

Article 1V, section 12(a) of the California Constitution
states:

Wthin the first 10 days of each cal endar
year, the Governor shall submt to the

Legi slature, with an explanatory nessage, a
budget for the ensuing fiscal year containing
item zed statenents for recommended state
expenditures and estimated state revenues.

| f reconmmended expenditures exceed estinmated
revenues, the Governor shall recomrend the
sources from which the additional revenues
shoul d be provi ded.

3Gover nment Code section 3523(a) states:

Al initial nmeet and confer proposals of
recogni zed enpl oyee organi zati ons shall be
presented to the enployer at a public
nmeeting, and such proposals thereafter shall
be a public record.

Al initial neet and confer proposals or
count erproposal s of the enployer shall be
presented to the recogni zed enpl oyee
organi zation at a public neeting, and such
proposal s or counterproposals thereafter
shall be a public record.



Governor to provide the recogni zed enpl oyee organi zati on (CSEA)
with all initial neet and confer proposals regarding salary
increases at a public neeting. Such failures to act allegedly
constitute violations of section 3519(a), (b), and (c) of the
Act . *?

Having reviewed the entire record, we affirmthe di sm ssal
of the charge for the reasons set forth bel ow.

On January 28, 1988, CSEA filed the charge alleging that the
State of California, Departnent of Personnel Adm nistration
vi ol ated sections 3517, 3523, and 3519(a), (b), and (c) of the
Act by the Governor's subm ssion of the 1988-89 fiscal year
budget to the Legislature. The gravanmen of CSEA' s charge is that
t he Governor was obligated, pursuant to the Act, to neet and
confer with CSEA and to consider CSEA' s positions prior to the
subm ssion of the budget proposal to the Legislature. I n support

of the claimthat the Governor unlawfully arrived at a

“Gover nment Code section 3519(a), (b), and (c) state:
It shall be unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.



determ nation of policy or course of action, CSEA attached a copy
of section 9800 of the 1988-89 proposed budget, an augnentation
for enployee conpensation. Section 9800 stated in part,
t he budget proposes a general conpensation increase up to four
percent (4% commencing January 1, 1989, with that increase
suppl emented by an additional 75.2 mllion for benefit and other
conpensation adjustnents as may be agreed upon.”

The Board agent, by letter dated March 3, 1988, replied to
CSEA's initial charge of the state's failure to meet and confer
in this fashion:

At the tine of the budget's subm ssion, CSEA
had not presented any proposals or any other
type of information for the State to

consi der.

On March 18, 1988, CSEA filed a first anmended charge, which
stated in part:

In the past when the Governor's proposal has
included reference to a specific percentage

i ncrease and/or effective date, the state has
consi stently bargai ned econom c issues using
the Governor's proposal as a ceiling and has
consistently refused to agree to an effective
date other than that proposed by the

Gover nor.

Further, CSEA was given no prior notice of
the fact that the Governor's proposal woul d
contain a specific percentage increase for
enpl oyee conpensation or a specific effective
date. Therefore, CSEA could not have
requested to neet and confer prior to the
publ i ¢ announcenent of the Governor's
proposal . Subsequent to the public
announcenent of the CGovernor's proposals a
request to neet and confer with the Governor
woul d have been futile because the policy or
course of action had been publicly determ ned
and because the deadline for the proposal is
constitutionally set.



CSEA coul d not have requested to neet and

confer on the budget proposal in connection

with the negotiation on the successor

col l ective bargai ni ng agreenent because those

negoti ati ons were not scheduled by the State,

pursuant to Section 3523, until January 21,

1988 and thereafter.

The Board agent replied to the first anended charge on

March 22, 1988, by stating that Constitution article IV, section
12, provides adequate notice of the Governor's responsibility and
the tinetable within which to submt the budget. Therefore, CSEA
had the opportunity to request to neet and confer, and had failed
to do so before subm ssion of the budget. Furthernore, CSEA
presented no persuasive argument to support its assunption that
t he proposed budget constitutes the state's initial neet and
confer proposal. Nor does section 3517 or 3523 of the Act gi ve
the state enployer the sole right to establish dates upon which
to present neet and confer proposals. The charge was then

di sm ssed.

CSEA' S _POSI T1 ON

CSEA contends that section 3517 of the Act inposes an
affirmative obligation on the Governor or his representative to
neét and confer prior to arriving at a policy or course of
action. Further, the limtation of a general conpensation
increase of up to four percent conmencing January 1, 1989, and a
suppl emental $75.2 million for benefits is a unilateral
i npl ementation of a termand condition of enploynment w thout

nmeeting and conferring in violation of the Act.



1 SSUE
The issue is whether the Governor's conpliance with the
constitutional mandate of article IV, section 12 in submtting a
fiscal year budget constitutes a unilateral inplenentation of a
negoti abl e item under the Act.

DI SCUSSI_ ON

The Board agent's dismssal is based upon the fact that CSEA
made no denmand upon the Governor to negotiate prior to the
subm ssion of his proposed budget. W do not agree with the
Board agent's reasoning. W dismss the charge on the ground
that the Governor's proposed budget is not a matter for
negotiation, but is instead the performance of a constitutionally
i nposed duty. The CGovernor acts as an essential participant in
the legislative process, whereby the state remains solvent and
operating. The Governor has the constitutional responsibility to
assess the financial needs of state governnent and estimate
potential income and expenditures and provide a fiscal plan to
the Legislature which will culmnate in the adoption of a fisca
budget, effective the first day of the next fiscal year. In
doing so, he acts in a legislative capacity as part of the
| egi slative process which is separate and apart fromhis
responsibilities as the chief executive and enpl oyer of state
enpl oyees.

In the case of Veterans of Foreign Wars v. State of

California (1974) 36 Cal.App.3rd 688 [111 Cal.Rptr. 750], the

court considered the legality of a diversion of noney fromthe



Veteran's Farm and House Building Fund and found it to be
illegal. In determ ning the capacity in which the naned
def endants, including the Governor, had acted in nmaking the
di version, the court stated at page 697:

The CGovernor, noreover, acts in a legislative

capacity in submtting the annual budget bill

to the Legislature and in approving it after

its adoption. (Cal. Const., art. 1V,
sections 10, 12; see Jenkins v. Knight 46

Cal . 2nd 220, 223 [2937P.2nd 6] Lukens v. Nye,
156 Cal . 498, 501-503 [105 P.” 593 )  —

Here, the question is whether the Act places a duty on the
Governor to neet and confer and sunshine his econom c proposals
for state enployees prior to conplying with article |1V, section
12 of the Constitution. W conclude that no such duty can be
i nposed when the Governor is acting in a |legislative capacity in
submtting a fiscal plan to the Legislature pursuant to
constitutionally mandated process designed to keep the state
sol vent and operati ng.

ORDER
For the foregoing reason, we hereby DISMSS the charge in

Case No. S-CE-371-S.

Chai r person Hesse and Menber Porter joined in this Decision.

Menber Craib's concurrence begins on page 8.



Menber Crai b, concurring: | concur with the result reached
in the | ead opinion, however, | find it necessary to briefly
clarify the Board' s holding. The potential for confusion arises
fromthe rejegtion, wi t hout sufficient explanation, of the Board
agent's reliance on CSEA's failure to demand bargai ni ng.

My col | eagues have correctly perceived CSEA s charge as
all eging that the Gover nor has an affirmative duty to bargain
prior to submtting the proposed budget. |In CSEA' s view, such
action constitutes a unilateral change in policy which would be
unl awf ul regardl ess of whether there was an earlier demand to
bargain. As ny colleagues point out, the subm ssion of the
proposed budget is constitutionally mandated and cannot itself
constitute a violation of the Governor's statutory duty to
negoti ate pursuant to the Ralph C. Dlls Act.

Wiile the same conclusion was inplicit in the Board agent's
analysis, it was not given the enphasis it deserved. |Instead,
the Board agent focused on an alternative reading of the charge,
i.e., one addressing the Governor's actual bargaining conduct
during the period preceding the subm ssion of the proposed
budget. Had that in fact been the focus of CSEA s charge, the
Board agent's reliance on the failure of CSEA to demand
bargai ning during that period would have been correct. \Wile
CSEA could have attenpted to negotiate with the Governor prior to
the subm ssion of the proposed budget, perhaps with the hope of
affecting the content of the proposed budget, CSEA woul d have had

the obligation to demand bargai ning during that period and could



not later conplain of a lack of negotiations in the absence of

such a demand.!

't is inportant to note that, though the Governor's
bar gai ni ng conduct during the period preceding subm ssion of the
proposed budget obviously would be subject to the good faith
requirenments of the DlIls Act, the subm ssion of the budget
itself, since it is a constitutionally required act, could not
evi dence bad faith nor be the subject of a renedy ordered by this
Boar d.



