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DECI SI ON

PORTER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
respondent, Pleasant Valley School District (District), to the
proposed decision of a PERB adm nistrative |aw judge (ALJ).
The ALJ held that the District violated section 3543.5,
subdi vision (a) of the Educational Enploynent Rel ations Act
(EERA or Act) and, derivatively, section 3543.5, subdivision

(b),’L when it reassigned a classified enployee followng his

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the CGovernnent Code.

Section 3543.5 provides, in pertinent part, as follows:



assertion of a safety conplaint. W affirmthe attached
decision of the ALJ to the extent that a violation is found;
however, we reach this conclusion for different reasons, as set
forth bel ow

FACTUAL SUWNVARY

Vincent Flores (Flores) has been enployed by the D strict
since 1955. Flores was a bus driver/ maintenance enpl oyee from
1955 to 1972 and, from 1972 to 1981, he was head bus driver for
the District. From 1955 to 1972, Flores had regularly perforned
lawn nmowi ng duties in his capacity as a mai ntenance enpl oyee.
When the District purchased a Jacobson tractor/ridi ng nower at
some poi nt during the period between 1955 and 1972, Flores was

its primary operator until he becanme head bus driver.

In 1981, Flores voluntarily denoted to the groundskeeper
classification. At the tine of his voluntary denotion, there
was an opening within the groundskeeper classification for a
mower operator. Flores specifically requested that he be

assigned to now ng duties, and his request was approved, in

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of

rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.



witing, by the District. Wen Flores took over the now ng
duties in 1981, the primary nower for the District was a Toro
Par kmaster (Parkmaster), another large riding nmower. The
Jacobson, after sone needed repairs, was also still operational .
Fl ores operated the Jacobson whenever the Parkmaster was out
of service (an average of one week's time per year). He also
operated the Jacobson every Friday to perform the nmow ng work
on District property within the inmrediate area of the
mai nt enance headquarters. Flores was never required to drive
t he Jacobson to |ocations not adjacent to the headquarters
because he had discussed with his supervisor, Bob Hunphrey,
that it was unsafe for highway transportation and they had
agreed that Flores would operate it only in the adjacent areas.
On February 15, 1985, however, the Parknmaster was bei ng
repai red and Hunphrey told Flores to drive the Jacobson to a
school site which was approximately one and one-quarter mles
from headquarters. Hunphrey warned Flores to drive the nower
carefully and to "take it easy," but Flores told Hunphrey that
he would not drive it on public streets because it was a safety
hazard. Hunmphrey did not pursue the matter but told Flores
to put this in witing. Flores did docunment his conpl aint,
subsequent to consulting with his California School Enployees
Associ ation (CSEA) chapter president, Hector D on
Foll owi ng the February 15 incident, Hunphrey and M. Ril ey,

another District supervisor, test drove the Jacobson. By using
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an autonobile to check the speed at which the Jacobson becane
unsafe, they were able to ascertain a maximumlimt of 10 mles
per hour for the nmower. The Jacobson itself has no speedoneter,
The results of the test drive were never disclosed to
Fl ores. Hunphrey, however, offered the now ng assignnment to
Jay Hurtado, a groundskeeper, after explaining the 10-m p. h.
limtation to him Hurtado accepted the assignnent. On
February 19, Flores was informed by Hunphrey that he was being
assigned to Hurtado's duties, which consisted primarily of
raki ng, pruning, watering and the |ike, whereas Hurtado woul d
be operating the Jacobson. At that point, Flores did not
object to this arrangenent.
When the Parknmaster was returned to service approximately
one week later, Flores went to Hunphrey to see about his
assi gnnent. Hunphrey told him that he would be continui ng
with Hurtado's duties. When Flores inquired as to the reason
for this, Hunphrey responded that it was bei ng done because
switching Flores and Hurtado back and forth between assignnents
woul d create too much of a hardship. A witten nmeno was issued
to Flores from Hunphrey on February 28, wherein it was stated
that Fl ores had been reassigned on February 19, from the nower
to grounds. Flores was displeased with this reassignnent,
despite there being no |oss of wages or benefits, because he
preferred the nowing work which is "less physical"” than the

grounds work. Further, Flores originally took the voluntary



denotion with the understanding that he woul d be perform ng
mow ng duties. Prior to the February 19 reassignnent, Flores
had never switched duties with anyone within the groundskeeper
classification. Thus, he had been assigned to now ng duties
exclusively for alnost four years. Flores had always received
satisfactory evaluations fromthe District in connection with
his work in this capacity.

The parties stipulated that CSEA served on the District
a subpoena duces tecum requesting all docunents relating to
involuntary transfers or reassignnents of enployees within a
classification, occurring between January 1, 1980 and January 7,
1985. The District investigated the matter, but was unable to
produce any docunentation responsive to the subpoena. The
ALJ inferred therefromthat the District did not initiate any
nondi sciplinary, involuntary transfers or reassignnents during
the specified period of tine.

On March 25, Flores filed a grievance alleging that his
reassignnent violated articles IlIl and XVII of the collective

bargai ni ng agreement (CBA).2 At the first level of the

The contract provisions at issue provide:

ARTI CLE |11
NO DI SCRIT M NATI ON

Discrimnation Prohibited: No enployee in
the bargai ning unit shall be discrimnated
agai nst because of his/her race, nationa
origin, religion, marital status, |awful



gri evance proceedi ng, Hunphrey denied Flores' grievance
stating that: (1) the District had not reassigned Flores for
di scrimnatory reasons but, rather, because of Flores' "refusa
to perform his "regularly assigned duties"”; and (2) the
District "carefully exam ned the Jacobson nower and found it to
be in safe operating condition as long as it is not driven above
10 m | es-per-hour."

At the second level, the grievance was deni ed because:

(1) the Jacobson nower was determned "to be safe, provided it

activities under the Act, and, to the extent
prohibited by Iaw, no person shall be

di scrim nated agai nst because of age, sex,
or physi cal handi cap.

ARTI CLE XVI |
SAFETY

This District shall attenpt to provide

enpl oyees with safe working conditions.

The Board shall attenpt to conply with

the provisions of the California State
Qccupational Safety & Health Act regul ations
as described in the general industry and
construction industry (where applicable)
standards. Enpl oyees shall report to the

i mredi at e supervisor conditions of unsaie
OTrhazar douS Wor K.

A safety commttee shall be forned conposed
of not less than two (2) bargaining unit
menbers selected by the Association and two
(2) adm nistrators. The purpose of the
Safety Committee shall be to review reports
from enpl oyees and managenent relative to
potential unsafe working conditions and to
make recommendations to the Superintendent
in terms of correcting unsafe or hazardous
wor ki ng condi ti ons. (Enmphasi s added.)



is driven within the explicit guidelines outlined to you by

M. Hunphrey" (enphasis added); (2) Flores' discrimnation
al l egations are vague and without nmerit; and (3) Hunphrey
has the "right to reassign enployees within their job
cl assification" based upon D strict need and, in this case,
the reassignment was "reasonable" and caused no | oss of wages
or benefits to Flores.

At the final level of the grievance procedure, the matter
was heard by the District's board of trustees. On June 6,
1985, the board voted four to one to deny Flores® grievance.
Dr. Robert Fornmhals filed a mnority report in support of
granting the grievance. Fornmhals' mnority report concluded
that the District's decision to reassign Flores was unlawfully

noti vated and was an abuse of discretion.

Meanwhil e, on March 1, 1985, a District safety conmttee"?

met and issued a report containing a reference to the |oose gear
box and | oose steering on the Jacobson nower and characteri zing
the nower as a "potential hazard." Based on the commttee's
report, the superintendent determ ned that noney woul d be
budgeted for repairs to the Jacobson nower for the subsequent
school year.

In response to a conplaint filed by a CSEA representative

against the District, the California D vision of Occupational

3This commttee, sanctioned by the CBA, consisted of two
bargai ning unit nmenbers selected by CSEA and two adm ni strators.



Safety and Health (OSHA) inspected the Jacobson nower on
June 18, 1985, and issued a citation with respect to the
mower's faulty steering nmechani sm

On August 13, 1985, CSEA filed a charge against the D strict
based on these facts, and a conplaint issued on August 29. The
conplaint, incorporating the charge by reference, alleges that
the involuntary reassignnent of Flores constitutes a violation
of EERA sections 3543.5, subdivision (a) and 3543 and,
derivatively, 3543.5, subdivision (b) and 3543.1, subdivision
(a), in that the action was taken in retaliation for Flores'
participation in protected activities. |

ALJ' S PROPCSED DECI SI ON

The ALJ, applying the test set forth in Novato Unified

School District (1982) PERB Decision No. 210, “ ultinmately

concluded that the District's action in this instance was
violative of section 3543.5, subdivision (a) and, derivatively,
3543. 5, subdivision (b).

Initially, as to the issue of protected activity, the ALJ
noted that safety conditions of enploynent is an enunerated

term and condition of enploynent pursuant to section 3543. 2,

“I'n Novato, the Board held that, in cases of alleged
reprisal s agal nst enpl oyees, the charging party nust establish
that the enpl oyee was engaged in protected activity, that the
enpl oyer had actual or inputed know edge of the enployee's
protected activity, and that the enployer's conduct was
notivated by the enployee's participation in protected activity.
Unl awful notive may be established by circunstantial evidence
and inferred fromthe record as a whol e.



subdi vision (a) and, as such, clearly within the scope of
representation. Further, in the instant case, the parties
expressly addressed the issue of safe working conditions in
their CBA (See fn. 2.)

The ALJ found that when Flores "expressed his reservations”
about driving the nower, he was conplying wwth the terns of the
CBA which requires an enployee to report conditions of unsafe
or hazardous work to his/her inmediate supervisor. Nbreover,
he found that in conplying with the CBA' s safety provisions,
Flores was participating in protected activities. The ALJ
reasoned that when Flores voiced his legitinmate and reasonabl e
safety concern and indicated an unwillingness to drive the
Jacobson nower, he was asserting rights guaranteed to hi m under
the terns of the CBA. Accordingly, under the Board's hol ding
in North Sacranento School District (1982) PERB Deci sion

No. 264, the ALJ determ ned that Flores' conduct was expressly
protected by section 3543 of the Act.

Secondly, under an agency theory, the ALJ found that
Hunphrey's undi sputed direct and personal know edge of Flores'

conduct was inputed to the District, citing Antel ope Vall ey

Community College District (1979) PERB Decision No. 97.

Finally, with respect to whether the D strict discrimnated
against Flores in reassigning himbecause of his protected
conduct, the ALJ examned the District's nmani fested reasons for

the reassignnent in order to determ ne "whether these reasons



reasonably support such District action in light of all of
the surrounding circunstances."” View ng Hunphrey's manifested
reasons for the reassignnment, the ALJ focused on his claimthat
it would be unfair to Hurtado to nove the two enpl oyees back
and forth whenever there was trouble with the Parknaster.
This statenment, along with Hunphrey's failure to reoffer the
Jacobson to Flores after explaining the road test results to
him indicated to the ALJ that, under these circunstances,
t here nust have been sone other unasserted reason behind the
reassi gnment. Because the Parknmaster was out of service for
no nore than one week per year on average, the ALJ found the
District's reasoning to be illogical, and this led himto infer
that the District's reasons were pretextual. 'Cbnsequently, he
concluded that a prima facie case of discrimnation was
establ i shed by CSEA.
In defense, the District asserted that it was its
prerogative to assign any enployee to any task within that
enpl oyee's job classification. The ALJ noted that this
district right is limted to the extent that a district cannot
violate an enployee's statutory rights in making a reassignnent.,
In the instant case, the ALJ concluded that the District
reassigned Flores either to punish himfor his reluctance to
drive the Jacobson nmower or to reward Hurtado for driving the
unsafe nmower. The ALJ held that either reason violates the

Act . Mor eover, he found that the District failed to show that
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the reassignnent was for a legitimte operational purpose.
Therefore, the District did not denonstrate that it would have
reassi gned Flores notwithstanding his protected activity.

Finally, the ALJ relied on Carlsbad Unified School District

(1979) PERB Decision No. 89 in finding that the reassignnent
itself, despite no |loss of pay or benefits to Flores, consti-
tutes sufficient harmto support a finding of discrimnation.
The ALJ reasoned that any harm no matter how slight, resulting
fromunlawful retaliation for reporting unsafe working
conditions will have a chilling effect on the future exercise
of the right.

In sum the ALJ held that the reassignnent of Flores
viol ated section 3543.5, subdivision (a) and, derivatively,
3543.5, subdivision (b). The ALJ noted that, although it was
further alleged that sections 3543 and 3543. 1, subdivision (a)
were violated, section 3543.5 is the operative section for
det erm ni ng whether or not violations of the rights guaranteed
therein indeed occurred.

DI SCUSSI ON

The District, on appeal, has raised several exceptions
to the ALJ's proposed decision. The District takes exception
to the ALJ's finding that Hurtado's assignment to the nower
operator position was permanent, but this challenge is wthout
nmerit and is not particularly relevant in any event. n

February 26, when Flores went to Hunphrey about his assignnent,

11



Hunphrey told him that Hurtado would remain on nmowi ng duties
and Flores would continue on assignnment at the school (in
Hurtado's previous position). Hunphrey told Flores that it
woul d be too nmuch of a hardship to switch the two enpl oyees
back and forth between these positions. The witten neno of
February 28, confirned Flores' reassignnment. Moreover, before
he was reassigned, Flores had been in the nower operator
position exclusively for alnmpbst four years.

G ven these facts, and especially the District's initia
proffered justification for the reassignnent of Flores, it
appears that groundskeeper assignments are, indeed, nmade on a
relatively "permanent” basis in the District. There is nothing
in the record to indicate that the assignnment of Hurtado to
nmowi ng duties is an exception to the rule. Mbreover, whether
or not Hurtado has been assigned "permanently" to nowi ng duties
is not necessarily relevant to the issue at hand. Even if
Hurtado were eventually taken off the nmowi ng assignment by the
District, there is no guarantee that Flores would be returned
to nowi ng duties.

The District also excepts to the ALJ's finding that
Hunphrey reassigned Flores because of unfairness to Hurtado.
The ALJ's actual finding was that the D strict offered severa
different justifications for the reassignnent, although he did
focus on Hunphrey's "unfairness" justification in his analysis

of the facts. Flores testified that Hunphrey initially told
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him that he would not be returned to nowi ng because it would
be too great a hardship to switch Flores and Hurtado around
between the two positions. |In the February 28 nmeno, Hunphrey
stated that, because Flores "expressed concern that the
Jacobson was unsafe,” Flores would be reassigned "in order

to continue with our maintenance program" Hunphrey stated,
in the first level grievance response, that Flores had been
reassigned in response to his refusal to performhis regularly
assigned duties and that the D strict had determ ned the nower
to be safe at speeds below 10 mp.h. Hunphrey testified that,
at the hearing on Flores' grievance, he told the governing board
that he thought it would be unfair to Hurtado to nove hi m back

and forth each tine there was a problemw th the Parkmaster.

Accordingly, the District's exception is unsupported by the
record which shows that, in fact, Hunphrey hinself testified
that he had felt it would be unfair to Hurtado to switch the
enpl oyees around between the two positions. Ganted, this was
not the only justification asserted by Hunphrey, but it was,

i ndeed, one of his reasons, as he freely admtted at the
heari ng.

The District |likewi se takes issue with the ALJ's |ega
conclusion that Flores engaged in protected activity, arguing
that the conclusion |acks both evidentiary and |egal support.
Essentially, the District clains that Flores was not pursuing

a grievance or participating in activities of the enployee
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organi zation in any other broad sense. It clains further that
Fl ores was not acting as a CSEA "spokesperson" in connection
with his refusal to operate the nmower, nor did he seek to warn
others of the safety hazard. Thus, the D strict asserts that
the facts are akin to those presented to the NLRB in Meyers

| ndustry 11 (1986) 281 NLRB No. 118 [123 LRRM 1137], wherein

it was held that an enployee's conplaint regarding his personal
safety did not constitute "concerted activity" within the
meani ng of the NLRA and, therefore, was unprotected.
Additionally, the District argues that the ALJ's reliance on

North Sacranento School District, supra, PERB Decision No. 264

was m spl aced because, in North Sacranento, the Board found

that the charging party's filing of a grievance constituted
protected conduct. Here, there is no evidence that Flores
filed a grievance prior to his reassignnment. Thus, according

to the District, North Sacramento is inapposite.

Regarding the issue of "protected activity," CSEA argues,
and we agree, that in dealing with Hunphrey, Flores was
exercising his right to represent hinmself in his enploynent
relations with the District. The |anguage of EERA, on its
face, clearly permts and protects conduct of the nature

involved in this case. Section 3543 provides, in relevant part:

Public school enployees . . . shall have the
right to represent thenselves i1 ndividually
In thelr enploynent relations wth the
publTC School enployer, except that once

the enployees in an appropriate unit have
sel ected an exclusive representative and

it has been recogni zed pursuant to section

14



3544.1 or certified pursuant to section

3544.7, no enployee in that unit may neet

and negotiate with the public school

enpl oyer. (Enphasi s added.)

Safety matters are clearly an inplicit part of any

enpl oynent relationship. Here, as well, the express terns
of the CBA obligated the District to endeavor to provide safe
wor ki ng conditions and to conply with all applicable OSHA
provi sions, and enployees were to report unsafe conditions.
When Flores told Hunphrey that the Jacobson nower was not safe
for driving on public streets and that he did not want to drive
it to the other school sites, he was not only conplying with
the CBA, but he was also exercising his right to represent
hinmself individually in his enploynent relations regarding a
proposed wor ki ng assignnent.5 Hi s personal concern with
operating the nower on public streets was reasonabl e as
evi denced by the subsequent OSHA citation and the District's
determ nation that repairs were necessary. Accordingly, in

presenting his safety concerns to Hunphrey, Flores was engagi ng

in protected activity.®

5Swe would note that in presenting his concerns to his
supervisors, Flores was not attenpting to neet and negotiate
with his enployer, but was sinply conmunicating in a manner
consistent with the day-to-day activities involving enpl oyer/
enpl oyee relations. Further, Flores® activities did not
underm ne the union's status as a bargaining representative
or abridge the statutory principle of exclusivity.

6Because we find that Flores' activity is of the type
expressly protected by statute, we do not adopt the ALJ's
holding with respect to the issue of protected activity and
it is unnecessary to address the issue of the applicability
of North Sacramento to these facts.
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Finally, the District excepts to the ALJ's finding that
the District's reassignnent of Flores was notivated by, or in
retaliation for, Flores' protected activity. The District
clains that there is insufficient evidence upon which to base
a conclusion that the reassignment was unlawfully notivat ed.
However, contrary to the District's assertions, we find anple
circunstantial evidence to support an inference of unlaw ul
notive under Novato.

It is clear fromthe timng of the D strict's action that
the reassignnent was related to Flores' raising of his safety
concern wth Hunphrey. Flores was initially reassigned four
days after his conplaint, which was his first day back to work
after a holiday weekend. Additionally, in view of the |ack of
other involuntary reassignnents during the five-year period
precedi ng Fl ores' reassignnent, the reassignnent could be
viewed as a formof disparate treatnent. It is disparate in
the sense that, for at least five years, the District did not
see fit to reassign any enployee other than Flores for a
nondi sci pl i nary purpose. Suddenly, the District reassigned
Flores after he had perforned the sane duties for over four
years, consistently receiving satisfactory job performance
eval uations during his tenure.

Moreover, the shifting and vague justifications offered by
the District for the reassignment are of critical inportance

here. Hunphrey told Flores that the reassignnent was nade
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to avoid hardship or unfairness. He also told himthat the
reassi gnnment was nmade "to continue with our maintenance
program" He further stated that Flores was reassigned because
he refused to performhis regularly assigned duties. This
statenent al one could be construed to be an adm ssion, on the
part of the District, that Flores was, in fact, reassigned
because of his presentation of a safety conplaint. Howard
Ham | ton stated that the District found the nower to be safe
if driven "within the explicit guidelines outlined to you by
M. Hunphrey." It is clear fromthe evidence, however, that
Hunphrey never outlined the "explicit guidelines" for Flores
benefit.

In view of the foregoing, it is w thout question that
Flores' protected activity was a notivating factor behind his
involuntary reassignnment. Thus, since CSEA established a prima
facie show ng of discrimnation/retaliation, under Novato, the
burden shifted to the District to prove that its actions would
have been the sane notw thstanding Flores' protected conduct.
The District argues on appeal that the reassignnment was wthin
its managenent prerogative and that Flores was reassigned to
avoid the hardship resulting from sw tching enpl oyees around.
Qovi ously, however, the District would not have reassigned
Fl ores had he not expressed his safety concerns to Hunphrey. No
matter which of its purported justifications it relies on, the

District inplicitly admts that the reassignnment occurred
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solely as a result of Flores' challenge to the District
concerning the unsafe condition of the Jacobson.

Accordingly, the District's exceptions are w thout nerit
and are hereby rejected. The District's conduct herein clearly
constitutes a violation of section 3543.5, subdivision (a).
There is no evidence, however, that the District's actions al so
violated CSEA's rights under EERA and, therefore, we do not
find a derivative section 3543.5, subdivision (b), violation.

(Tahoe-Truckee USD (1988) PERB Deci sion No. 668, p. 13.)

ORDER

Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, and pursuant to section 3541.5,
subdi vision (c) of the Educational Enploynent Relations Act, it
is hereby ORDERED that the Pleasant Valley School District and
its representatives shall:
A CEASE AND DESI ST FROM
1. Inposing reprisals on, discrimnating against
or otherwise interfering wwth Vincent Flores because of the
exercise of his right to represent hinself in his enploynent
relations with his public school enployer.
B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EEEECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS
1. Rescind the action of M. Hunphrey which effected

the change in M. Flores' work assignnent and return M. Flores
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to his prior duties operating the District's primary riding
nower .

2. Wthin thirty-five (35) days follow ng the date
this Decision is no |longer subject to reconsideration, post at
all work |ocations where notices to enployees customarily are
pl aced, copies of the Notice attached as an Appendi x hereto,
signed by an authorized agent of the enployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonable steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by
any material .

3. Witten notification of the actions taken to conply
with this Oder shall be nade to the regional director of the
Publ i c Enpl oynent Relations Board in accordance with his/her

i nstructi ons.

Chai rperson Hesse and Menber Shank joined in this Decision.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-2224,
Cal i fornia School Enployees Association, Chapter #504 v.
Pl'easant Vall ey School District, 1n which all parties had
the right to particrpate, 1t has been found that the District
viol ated Governnent Code section 3543.5, subdivision (a), by
imposing reprisals on, discrimnating against or otherw se
interfering with Vincent Flores because of his exercise of his
right to represent hinself in his enploynent relations with
hi s public school enployer.

As a result of this conduct, we have been ordered to post
this Notice and we will:

A. CEASE AND DESI ST FROM

1. Inposing reprisals on, discrimnating against
or otherwise interfering with Vincent Flores because of the
exercise of his right to represent hinmself in his enploynent
relations with his public school enployer.

B. TAKE THE FOLLOWN NG AFFI RVATI VE ACTI ONS DESI GNED
TO EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Rescind the action of M. Hunphrey which effected
the change in M. Flores' work assignment and return M. Flores
to his prior duties operating the District's primary riding
mower .

2. Wthin thirty-five (35) days followng the date
this Decision is no |longer subject to reconsideration, post at
all work |ocations where notices to enployees customarily are
pl aced, copies of this Notice, signed by an authorized agent
of the enployer. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that this Notice is not reduced in
si ze, defaced, altered or covered by any material.



3. Witten notification of the actions taken to
conply with this Oder shall be made to the regional director
of the Public Enploynent Relations Board in accordance wth
hi s/ her instructions.

Dat ed: PLEASANT VALLEY SCHOOL DI STRI CT

Aut hori zed Representative

TH'S IS AN OFFI CI AL NOTI CE. | T MJUST REMAI N POSTED FOR AT
LEAST THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF
PGSTI NG AND MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR
COVERED BY ANY MATERI AL.



STATE OF CALI FORNI A E
PUBLI C EMPLOYMENT RELATI ONS BQOARD

CALI FORNI A SCHOOL EMPLOYEES ASSCOCI ATI ON, )
CHAPTER #504, )
)
Charging Party, ) Unfair Practice
_ ) Case No.
V. ) LA-CE-2224
)
PLEASANT VALLEY SCHOOL DI STRI CT, ) PROPOSED DECI SI ON
; (11/ 24/ 86)
Respondent .
)

Appearances: WIliamC. Heath, for California School Enployees
Associ ati on, Chapter #504; Liebert, Cassidy & Frierson by Bruce
Barsook for Pleasant Valley School District.

Before: Allen R Link, Admnistrative Law Judge.

PROCEDURAL _HI STORY

On August 13, 1985, the California ScthI Enpl oyees
Associ ation, Chapter #504 (hereafter Charging Party, CSEA or
Association) filed an unfair practice charge with the Public
Enpl oynent Rel ati ons Board (hereafter PERB or Board) against
“‘the Pleasant Valley School District (hereafter Respondent or
District) alleging violations of Governnent Code sections 3543,

and 3543.1(a) and 3543.5(a) and (b).1l Al'l of these sections

- !Sections 3543, 3543.1(a), and 3543.5(a) and (b) provide
as foll ows:

3543. RIGHTS OF EMPLOYEES

Publ i c school enployees shall have the right
to form join, and participate in the
activities of enployee organizations of
their own choosing for the purpose of
representation on all matters of

Thi's proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have heen
adopted by the Board




are contained in the Education Enploynent Relations Act

(hereafter EERA or Act) (comencing with section 3540 et seq,

enpl oyer - enpl oyee rel ati ons. Publ i ¢ schoo
enpl oyees shall also have the right to
refuse to join or participate in the
activities of enployee organizations and
shall have the right to represent thenselves
individually in their enploynent relations
with the public school enployer, except that
once the enployees in an appropriate unit
have selected an exclusive representative
and it has been recogni zed pursuant to
Section 3544.1 or certified pursuant to
Section 3544.7, no enployee in that unit may
meet and negotiate wth the public schoo

enpl oyer.

Any enpl oyee may at any tine present
grievances to his enployer, and have such
gri evances adjusted, w thout the
intervention of the exclusive
representative, as long as the adjustnent is
reached prior to arbitration pursuant to
Sections 3548.5, 3548.6, 3548.7, and 3548.8
and the adjustnment is not inconsistent with
the terns of a witten agreenent then in
effect; provided that the public schoo

enpl oyer shall not agree to a resolution of
the grievance until the exclusive
representative has received a copy of the
grievance and the proposed resolution and
has been given the opportunity to file a
response.

3543.1. RIGHTS OF EMPLOYEE ORGANI ZATI ONS

(a) Enployee organizations shall have the
right to represent their menbers in their:
-~ enpl oynent relations with public school
enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as
t he exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
«,0rganization may represent that unit in



of the Governnent Code).?

On August 29, 1985, the general counsel of the PERB issued .
a conplaint against the District.

On Septenber 18, 1985, the District filed its answer to the
unfair practice charge and conpl aint.

On October 4, 1985, the parties nmet in an infornal
conference in an attenpt to settle the matter. The case was
not settled.

On January 7, 1986, a formal evidentiary hearing was held
at the Los Angeles office of the PERB. The parties briefed
their respective positions and the case was submtted on

April 9, 1986.

their enploynent relations with the public
school enployer. Enployee organizations may
establish reasonable restrictions regarding
who may join and may nmake reasonabl e
provisions for the dismssal of individuals
from menbership

3543.5. UNLAWUL PRACTI CES: EMPLOYER

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

2Al | section references, unless otherwi se indicated, are

-to the-Government Code.



JURI SDI CTI ON

The parties stipulated to the Charging Party being an
excl usive representative and the Respondent being a public
school enployer within the neaning of section 3540.1 of the Act,

| NTRODUCTI ON

Vincent Flores, a long-tinme enployee of the District, held
a position in the classification of groundskeeper. H's
assignnent, for the four years previous to this charge, was to
operate the District's large riding grass nower. \When the
primary grass nower was tenporarily inoperative, he was asked
to drive a substitute riding nower to a nearby school. He told
his i mredi ate supervi sor, Bob Hunphrey, that, in his
estimation, the vehicle was not safe on the public streets.
Hunmphrey ostensibly accepted his reason for declining to carry
out his instruction and assigned himtenporary duties
el sewhere. He asked M. Flores to put his concerns in a
witten memb. M. Flores did so.

Hunmphr ey, acconpani ed by the busing and garage supervisor,
M. Riley, tested the nower in a |arge unused parking lot and
determned that it was safe to drive, provided it was not
driven over 10 mles per hour. He then went to a second
‘groundskeeper, Jay Hurtado, and described (1) Florps1
reluctance to drive the machine, (2) the road test and (3) his
10-nmph-limt conclusions and asked himto drive the vehicle to

t he nearby school and now the law. Hurtado agreed to use the



machi ne as directed. Once the primary machine was returned to
“service, the supervisor switched the regular. assignnents of the
two subject enployees and the second:driver was given the nore
desirabl e assignnent on a permanent basis. Flores, the
original driver, filed a grievance over the reassignnent,
citing violations of the Anti-Discrimnation and Safety
Articles of the collective bargaining agreement (CBA). The
grievance was deni ed.

FlL NDI EACT

Vincent Flores has been a District enployee since 1955.
From 1955 to 1972 he held a dual appointnent as a bus driver
and a mai ntenance enployee. In 1972 he took over as the head
bus driver. He remained in that classification until he
voluntarily denoted to a position in the groundskeeper
classification on June 9, 1981.

From 1955 to his full-tinme assignment as the head bus
driver in 1972, Flores had been assigned now ng duties using a
nunber of machines. Wen the District purchased a Jacobson
seven-reel, tractor/riding nower with hydraulic lifts, he
becane its primary operator. \Wile he was the head bus driver,
the District purchased a large riding nower, a Toro Parknmaster,
" to replace the Jacobson which renained inoperative for a
consi derable period of tinme. Wen it was subsequently repaired
it was used exclusively at the District headquarters and an
adj acent location. Although it was possible to use the

Jacobson there was no dispute that it was not fully operational.



A few weeks before Flores denoted, the groundskeeper whose
‘primary assignnent was the operation of the Toro Parkmaster
left the District's enploy and Jay Hurtado, a custodian, was
-tenporarily assigned to replace himin that assignnent. CSEA
was concerned that this reassignnent violated the CBA, in that
the duties of groundskeeper and custodian were sufficiently
dissimlar so as to prohibit such a lateral transfer. A
grievance was filed and it was ultimtely determ ned, by the
Per sonnel Comm ssion, that such a lateral transfer violated the
internal personnel rules. Hurtado was taken off the Toro
Par kmaster. ~Once the position riding the Parknaster becane
vacant, Flores asked for and was given the assignnent.

Fl ores continued in that assignment until February 1985.
During the period from 1981 to 1985, whenever the Toro
Par kmast er was tenporarily inoperative, Flores would use the
Jacobson nower, which was stored in the headquarters area, at
‘the two District sites imediately adjacent to the District
headquarters. He was never asked to drive the nmachine to any
of the other District |locations. Each tine the Toro Parkmaster
returned to service, Flores would resune his duties as its
primary operator. The Toro Parkmaster averaged one week-| ong
br eakdown per year.

On Friday, February 15, 1985, after the Toro Parknaster was
determned to be in need of repairs, Flores! imediate

supervi sor, Robert Hunphrey, told himto drive the Jacobson to



Los Nogal es school, a distance of one to one and one-quarter
mles, and now the laws. Flores told Hunphrey that he
bel i eved that the Jacobson was unsafe to drive on the city
streets and he expressed reservations about using it in such a
manner. His concerns were related to the vehicle's steering
apparatus. The two nen had di scussed the Jacobson's safety
deficiencies in the past. Flores admts Hunphrey may have told
himto "take it easy" when directing himto drive to Los
Nogal es. Flores did not absolutely refuse to drive the nower,
he just nodded his head in a negative manner and voiced his
safety concerns. Hunphrey did not press Flores to drive the
mower but asked himto put his concerns in a witten neno and
to tenporarily take over other, nonnmowi ng duties. Flores first
consulted with his CSEA president and then wote the nmeno and
enbar ked upon his tenporary duties.

Humphrey and Riley took the Jacobson nower to a parking |ot
'to test ‘drive the vehicle. Riley drove the Jacobson and
Hunmphrey followed in a passenger car. \Wenever R ley would
reach a speed at which the nower would becone, in his
estimation, unsafe, he would signal Hunphrey. Hunphrey
determ ned that the nower was safe at speeds up to 10 nph.
However, it would not be possible for the driver to determ ne
when 10 nph had been reached, as the Jacobson nower did not
have a speedoneter.

Hunphrey told Jay Hurtado of Flores®! concerns. Hurtado

had, subsequent to the inproper lateral transfer previously



descri bed, been given a new assignnment as a groundskeeper.
Hunmphrey also told himthat the vehicle had been .test driven
and that it had been determ ned that the nower was safe at
speeds up to 10 nph. He offered the machine to Hurtado. He
did not describe the road test to Flores and offer the Jacobson
to himwth the maxi mum 10 nph condition. Hurtado accepted the
machi ne and went to Los Nogales to start the now ng

assignnment. During the tine he drove it, the only tinme he had
any trouble was when he exceeded the 10 nph prohibition.

On February 19, the follow ng Tuesday - anday was a
holiday - Hunphrey told Flores he was being assigned to
Hurtado's duties and that Hurtado was being assigned to drive
the Jacobson. Flores did not object.

M. Hurtado's duties had consisted of raking, pruning,
watering, etc. M. Flores preferred the nowing.job.for a
nunber of reasons, one of which was that it was a cl eaner
assignnment. On February 25 Hunphrey learned that the Toro
Parkmaster was repaired and ready to be put into operation
again. On February 26 Flores was told that he would not return
to the Toro Parkmaster, that Hurtado would be its primary
driver from that day forward.

There was no question regarding the |level of. conpetence of
either Hurtado or Flores, both had excellent work records.

The District has approximately 12 individual school sites,

the farthest being approximately four mles away from the



District headquarters. Neither the Toro Parkmaster nor the
Jacobson are trailerable. |If either one is to be used at
| ocations other than those imediately adjacent to the
District's headquarters it has to be driven on city streets,,
Fl ores discussed the matter with his CSEA chapter
president, Hector Dion, and then filed a grievance over his
reassi gnment, citing the CBA sections on discrimnation and
safety. These sections are as foll ows:

ARTICLE 11]
NO_DI SCRI. M NATI ON

Di scrimnation Prohibited: No enployee in
the bargaining unit shall be discrimnated
agai nst because of his/her race, national
origin, religion, marital status, |awfu
activities under the Act, and, to the extent
prohibited by law, no person shall be

di scri m nated agai nst because of age, sex,
or physical handi cap.

ARTI CLE XVI |
SAFETY

This District shall attenpt to provide

enpl oyees with safe working conditions. The
Board shall attenpt to conply with the
provisions of the California State
Qccupational Safety & Health Act regul ations
as described in the general industry and
construction industry (where applicable)
standards. Enpl oyees shall report to the

i medi at e supervi sor conditions of unsafe or
hazar dous wor k.

A safety conmttee shall be formed conposed
of not less than two (2) bargaining unit
menbers selected by the Association and two
(2) adm nistrators. The purpose of the
Safety Commttee shall be to review reports
from enpl oyees and managenent relative to



potential unsafe working conditions and to
make recomrendations to the Superintendent
in terns of correcting unsafe or hazardous
wor ki ng condi tions.

Hunmphrey, in his first level grievance response, denied the
gri evance because (1) the District had not discrimnated
against Flores in any of the ways prohibited by the CBA i.e.,
race, age, sex, religion, etc., and that he had been reassi gned
"in response to your refusal to performyour regularly assigned
duties" and (2) the District "carefully exam ned the Jacobson
mower and found it to be in safe operating condition as long as
it was not driven above 10 nph."

Dr. Howard Ham Iton, previously an internediate schoo
principal and presently the admnistrative assistant to the
superintendent, in his second |level grievance response,
rejected the grievance for the follow ng reasons: (1) the
Jacobson nower Was found "to be safe, provided it is driven
within the explicit guidelines outlined to you by M.
‘Hunphrey," (2) the discrimnation allegations are "vague and
- wi thout -verifiable substance,” and (3) M. Hunphrey has a
"right to reassign enployees within their job classification”
based upon the "needs of the District" and that such

reassi gnnent "was reasonable" and did not cause Flores "to
suffer any loss in wages or benefits".
The grievance procedure's |last appeal level is the

District's Board of Trustees. At the Board of Trustee's

10



meeting on June 6, 1985, during its deliberations -on the
‘grievance, a question arose as to why Hunphrey did not return
Flores to his Parkmaster nowing duties after the machi ne was
repaired. Both sides agree that Dr. Robert W Fornhals, a
board nmenber, raised this question. Hunphrey's answer was the
subj ect of considerable testinony at the hearing and in both
parties' briefs.

Hector Di on, CSEA president and a building and equi pnent
service worker for the District, testified, when questioned on
direct exam nation by the Association's attorney, as foll ows:

Q Was he (Dr. Formhals) asking that
guestion to any one in particular?

A | think he was questioning, if | recal
correctly, he was questioning M. Hunphrey,
he was questioning Bob Hunphrey, yes.

Q VWhat did M. Hunphrey reply?

A Sonething, if | recall, sonething to
the effect that it was a hardship to
transfer people back and forth, and it would
be a hardship on a man if he were willing to
drive an unsafe piece of equipnment to
transfer himback, such short notice, short
span of tinme, or sonething to that effect.

Q After he said that, or words to that
effect, what happened next?

A Well, the superintendent corrected him
that it was not an unsafe nower, that it was
an all eged piece of equipnent, unsafe nower,
or sonething .

Q D d he say anything el se?

A Well, he appeared to junp in a little
quick and a little, you mght say, slightly

11



upset, that he, you know, wanted to.correct
t he records sonehow, that

ALJ: He being the superintendent?
W TNESS: Yes. Yes, the superintendent.

Q (By M. Heath) How do you know he was
upset ?

A Ch, tone of voice and gestures, you
know. His face reddened a little bit at the
time, and .
Ann Finan, a CSEA field representative with responsibility
for the classified enployees at the District, duplicated
M. Dion's testinony regarding Hunphrey's reply.
" Dr. Hamilton, however, recalled Hunphrey's answer
differently. In response to questioning by Respondent's

attorney, he testified as foll ows:

Q Do you recall M. Fornmhals asking a
guestion to that effect?

A | can't be sure as to who asked the
guestion, as a nunber of questions were
being asked. | can't pinpoint as to who
asked whi ch questi on.

Q But you do recall that the question was
asked?

A. Ch, vyes.

Q Ckay, and do you recall M. Hunphrey's
response to the question?

A To the best of ny recollection, he >
responded sonething about it being unfair to
be renoving one person and putting someone
el se back. It revolved around unfairness.

Q Dd M. Hunphrey state that M. Hurtado

had been willing to work on an unsafe
machi ne, and that

12



A | don't recall the termunsafe being
used, but ny nenmory is very vague on that
i ssue.

Q Do you recall the issue of whether

M . Hunphrey nade the statenent that

M. Hurtado had been willing to work on an
unsafe machi ne, do you recall whether that
i ssue arose after the conclusion of the
gri evance hearing on June 6, 19867

A The issue arose, and | wish I could

pi npoint as to why or how, but | know it
arose because | asked the board nenbers if
they recall the term "unsafe" being used
specifically by M. Hunphrey, and two of
them said they had taken m nutes and that
they woul d i mediately check their m nutes.
That was Ms. Rains and Dr. Formhals, both
checked their m nutes, had had (sic) nothing

in their mnutes indicating "unsafe". The
ot her three board nenbers, or the other, |
can't recall if all five were there, but the

ot her board nenbers indicated that they did
not recall the termspecifically, "unsafe"
bei ng used by M. Hunphrey.

-\When M. Hunphrey was asked, in the formal hearing, if he
" -made ‘such a statenent ‘at the subject board neeting, he said:
A | don't believe that is what | said, no.

Q What did you say in response to that?
A

| said | did not feel that it would be
fair to M. Hurtado to nove hi mback and
forth each tinme we had trouble with the
Toro, or the large Toro. That | felt that
once it was on, mght as well stay rather
than, | felt that possibly the next week he
woul d have anot her breakdown, the next
thing, we're shifting again, so, that was ny
t hought on that.

Q And it's your testinony that you didn't
say that it would be unfair to himbecause
of his wllingness to operate the Jacobson?

A, No, |.don't recall anything like that.

13



To the extent that these various pieces of testinony raise
the issue of whether Hunphrey admtted, at the Board of
- Trustees neeting on the grievance, that the nower was unsafe,
~they are relevant, but not dispositive of the issue.

On June 6, 1985 the Board of Trustees voted in closed
session, 4 to 1, to deny M. Flores' grievance. Dr. Formhals
voted to grant the grievance's requested action and, in
addition, filed an extensive, well reasoned mnority report.
That report closely parallels, in both content and concl usion,
this proposed deci sion.

The Safety_Conmittee

The District has a Safety Comm ttee, sanctioned by the CBA,
and conposed of two bargaining unit nenbers selected by CSEA
and two administrators. The purpose of the Safety Conmttee,
raccording to the CBA, "shall be to review reports from

enpl oyees and managenent relative to potential unsafe working

“"conditions and to nmake recommendations to the Superintendent in.

terms of correcting unsafe or hazardous working conditions."
On March 1, 1985, the Safety Conmttee net and issued a
report which contained the followng item 3. The Jacobson
nower has a | oose gear box and |oose steering —it is a
potenti al hazard.
On March 18, 1985, the Superintendent sent a meno to

Eric C Anders, Director of Special Services, regarding the
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Safety Conmttee's March 1 report, which stated, in pertinent
part:

ltem 3: An amount will be budgeted for
1985-86 for repairs on the Jacobson nower.

In early June, 1985, Ann Finan, CSEA field representative,
comuni cated a conplaint regarding the Jacobson nmower to the
state Division of Cccupational Safety and Health (OSHA). On
July 17, 1985 she received a reply which stated, in pertinent
part:

On June 12, 1985 we received your conpl aint
agai nst Pleasant Valley School District at
600 Tenple Ave., Camarillo concerning the
foll owi ng conditions:

Unsafe steering on nower
Loose concrete bl ock on nower
No rear viewmrror

No headlights

Rear |ight cover broken

Bad brakes

June 18, 1985 the Division was able to
ke a partial inspection of this operation,
th the follow ng results:

£30 ourwnpk

A citation was issued

2, 3, 4, 5 6, NOcitation was issued
on these itens; however, you may want
to contact the local police, Sheriff,
or California H ghway Patrol about

t hese probl ens when the equipnent is
operated on the street.

N

O her violations of safety orders were noted
and the enployer was cited accordingly.

The parties stipulated that the District had received a
subpoena duces tecum which requested docunents related to any

transfer or reassignnment of enployees to different duties or
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responsibilities within a classification where such transfer

- was not requested by the enpl oyees, did not result froma

...disciplinary action, and occurred between January 1, 1980 and

- January 7, 1985. In response to that subpoena, the stipulation
continues, the District investigated and was not able to find
any docunents that related to that request.

It is to be inferred fromthis stipulation that the
District, during the specified time period, did not force any
enpl oyee, other than as a result of a disciplinary action, to
accept a transfer or different duties or responsibilities.

| SSUES

1. Was Vincent Flores engaging in protected activities
when he expressed reservations about operating the Jacobson
nower on February 15, 1985?

2. If this activity was protected, was the enployer aware
of such acts?

3. Dd the District discrimnate against Flores when it
reassi gned hi m because of these protected activities?

CONCLUSI ONS OF LAW
Pre n nd Test
The Board, in Carlsbad Unified School District (1979) PERB

Decision No. 89, set forth the followng test for the
di sposition of charges alleging violations of section 3543.5(a):
(1) A single test shall be applicable in

all instances in which violations of section
3543.5 (a) are alleged;

16



" (2) \Where the charging party establishes
that the enployer's conduct tends to or does
result in sone harmto enployee rights
granted under the EERA, a prima facie case
shall be deened to exist;

(3) Were the harmto the enpl oyees' rights
is slight, and the enpl oyer offers
justification based on operational

necessity, the conpeting interest of the
enpl oyer and the rights of the enpl oyees

wi |l be balanced and the charge resol ved
accordi ngly;

(4) \Where the harmis inherently
destructive of enployee rights, the

enpl oyer's conduct wll be excused only on
proof that it was occasioned by

ci rcunst ances beyond the enployer's control
and that no alternative course of action was
avai |l abl e;

(5) Irrespective of the foregoing, a charge
wi Il be sustained where it is shown that the
enpl oyer woul d not have engaged in the
conpl ai ned- of conduct but__for an unl awf ul
notivation, purpose or intent. (Enphasis
added.)

oof o u ent e ed_o
Required

Unl awf ul notivation, purpose or intent is
essentially a state of m nd, a subjective
condition generally known only to the
‘charged party. Direct and affirmative proof
is not always avail able or possible.
However, follow ng generally accepted |ega
principles the presence of such unl awf ul
notivation, purpose or intent may be
established by inference fromthe entire
record.

In Novato Unified School District (1982) PERB Deci sion No.

210, the Board clarified the Carlsbad test for cases involving

retaliation or discrimnation in light of the NLRB decision in
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"Wight line (1980) 105 LRRM 1169. In Novato, unlawful notive

nmust be proven in order to find a violation.

Under Novato, in order to establish a prima facie case,
charging party nust first prove the subject enployee engaged in
protected activity. Next, it nust establish that the enployer
had know edge of such protected activity. Lastly, it nust
prove that the enployer took the subject adverse personnel
action, in whole or in part due to the enployee's protected
activities.

Under both the interference and the discrimnation
concepts, a nexus or connection nust be denonstrated between
t he enployer's conduct and the exercise of a protected right
resulting in harmor potential harmto that right.

| SSUE NO. 1. Mas Vincent Flores engaging in_protected

activities when he expressed reservations about -operating .the

Jacobson nower on February 15, 19857

In enacting the EERA, the Legislature determ ned that
safety was of sufficient inportance tb be made a condition of
enpl oynment within the scope of representation and, therefore, a
mandat ory subject of negotiations (See section 3543.2) In

Jefferson School District (1980) PERB Decision No. 133, the

Board stated that enployees' interests in safety are equal to
the District's right to nake pertinent educational policy
decisions to the extent that rules governing such matters

should be made on a bilateral basis.
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The parties, acknow edging such provisions of the |aw,

negoti ated and agreed upon specific |anguage on this subject.

" ~The pertinent CBA section, Article XVII, requires the enployer

to "attenpt" to.(l) "provi de enpl oyees with safe working
conditions” and (2) "conply with the provisions of the

" California State Occupational Safety and Heal th Act
regulations . ... Enployees shall", the Article continues,
"report to the immedi ate supervisor conditions of unsafe or
hazar dous work."

M. Flores did exactly this when he expressed his
reservations about driving the Jacobson nower on city streets.
Flores insists he never refused to drive the nower. Hunphrey
states only that Flores shook his head when asked to drive the
mower. There is no specific charge of insubordination
~~al though ‘Hunphrey 'suggests this was an underlying cause for his
decision to reassign Flores when he stated, in his first |evel
gri evance deni al, that:

3. Your transfer of February 19, 1985 was
based on your refusal to operate the
Jacobson nower that you believe is unsafe.

However, as Hunphrey did not insist upon Flores! conpliance
with his directive, and because the D strict does not base its
def ense on any alleged insubordination, the degree to which
Fl ores declined to operate the Jacobson is not directly at

i ssue.
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The question remains, was Flores engaging in protected
activities by nerely reporting the unsafe condition and
. .mani festing reservations about driving the nmower in that
condition on city streets?

Whet her or not the nower was actually unsafe is not
di spositive of the matter. G ven the eventual acts of the
safety commttee, the OSHA representative, the District's own
budgetary determ nations and the unrebutted testinony of
W tnesses called by both parties in this case, M. Flores had a
legitimate and reasonable concern over the safety of the
equi pnent and his own personal safety if he were to use it in
the manner originally directed by M. Hunphrey. The
"reasonabl eness” of this concern underscores any determ nation
he was engaged in protected activities.

As Article XVII of the CBA grants enpl oyees not only an
inmplied right, but even an obligation, to make such reports, it

.woul d seem that such action was protected by the contract and

therefore by the EERA See NLRB v. Gty Disposal Systens,
lnc.. (1984) 465 U.S. 822, L.Ed.2d 839.

This conclusion is supported by Article Il which prohibits
di scrimnation of any enployee because of his/her "lawfu
activities under the Act."

The Board stated, in North Sacramento School District,
(1982) PERB Decision No. 264, that "An enployee's attenpt to

assert rights established by the terns of a negotiated
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agreenment clearly constitutes 'participation' in the activities

of an enpl oyee organi zation and is, therefore, expressly

«protected by section 3543 of the Act." See City_Disposal
- Systenms, Inc.. supra, conmpare Meyers Industry (1984) 268

NLRB 493.

Therefore it is determ ned that when Flores voiced his
concerns about the safety of the Jacobson nowers and manifested
a reluctance to drive it in the city streets he was engaging in
protected activity.

ISSUE NO. 2. 1f this activity was protected, was_the

enployer aware of such acts?

Due to all of the circunstances set forth in the Findings
of Fact, supra, it is undisputed that the District was aware of
Flores' acts in this regard. Hunphrey” direct and persona
~'knowl edge was inputed to the District . .under the. nost basic

~tenets of agency. See Antelope Valley Community_ Col |l ege

--District (1979) PERB Decision No. 97.

ISSUE NO. 3. Didthe District discrimnate against F
when it reassigned _him because of those protected activities?

When PERB exercises its statutory authority to determ ne
whet her or not an enployee is reassigned due to activities
protected by the EERA, it is necessary to exam ne the
mani f ested reasons for the reassignnent in order to determ ne
whet her these reasons reasonably support such District action

in light of all of the surrounding circunstances. A
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determ nation that the reasons given by the enployer are not
sufficiently plausible to support the reassignment wll give
-«rise to an:.inference that these reasons are pretextual and that
- there nust be sone other reason(s) for the enployer's action.
This inference can lead to a determnation, if supported by
sufficient evidence, that the enployee is correct when he/she
insists that the action was due to protected activities.

Much testinony was proffered by both sides regarding
whet her Hunphrey admtted, at the "hearing" before the
District's Board of Trustees, that the Jacobson nower was
unsafe. Although the question is not totally irrelevant, a
determ nation is not necessary as to whether such adm ssion was
made. Hunphrey's manifested reasons for the reassignnent,
irrespective of a conclusionary statenent that the vehicle was
~unsafe, are sufficient to support an inference that there, nust
be sone other reason for his.actions. This determnation is
~~#reinforced by Hunphrey's failure to reoffer the Jacobson nower
-to Flores after it had been road tested. Had he been truly
interested in avoiding future reassignnents, he would have
di scussed the road test results with Flores and reoffered the
nmower to him before offering it to Hurtado.

Hunphrey supported the continuing reassignnent by stating
he "did not feel that it would be fair to M. Hurtado to
nove him back and forth each time we had trouble with the

Toro . . . " This reasoning is spurious and illogical and is
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insufficient to deprive a long-term valued enployee of a

preferred assignnent because he had reservations about driving

~~an admttedl y-unsafe vehicle. The: unrebutted testinony showed

that the Toro -Parkmaster:  averaged no nore than one week-1|ong
breakdown each year. This is hardly cause for a mmajor concern
over the inconvenience to either of the enployees.

A determ nation that the reasons given for the District's
actions are not logical gives rise to an inference that they
are pretextual. This inference supports a conclusion that a
prima facie case of discrimnation has been proven.

District's Defense

The District, in its defense, cited its right to assign any
enpl oyee to any task it wi shed wthin such enployee's job
classification. This right is acknow edged as a fundanental
District right. However; such right is conditional on the
- reasons for  such assignment not being violative of sone other
right of “the involved enpl oyee. As has been pointed out above,
the reasons for such assignnment violated M. Flores' right to
report the unsafe condition of the nower.

The circunstances set forth above show, rather clearly,
that the reassignnment was not based on sonme confused sense of
fairness to Hurtado but was rather -to either punish M. Flores
for his reluctance to drive the nower or to reward Hurtado for
driving the nower despite its acknow edged safety

defi ci enci es. Both of these reasons are violative of the Act.
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It is found that the District has failed to denonstrate
that its notive in reassigning Flores was due to a legitinmate
. operational purpose. Therefore, the District has failed to
show that its actions would have been the sane despite the
protected activity.

Al t hough the reassignnent did not involve loss of pay or
benefits, it can be the basis for a finding that discrimnation
exists if such action is taken in retaliation for protected

activity. Carlsbad Unified School District (1979) PERB

Decision No. 89. No matter how slight the harm any unl awf ul
retaliation for reporting unsafe working conditions will have a
chilling effect on the future exercise of that right.

Due to the circunstances set forth above, as well as the
record as a whole, it is determned that the District, when it
reassi gned Vincent Flores, violated Section 3543.5(a).

Under all of the circunstances set forth in the record, it

"7~ is determined that the violation of section 3543.5(a) in this

case also constitutes a derivative violation of section
3543.5(b) in that the District's action concurrently violated
the Charging Party's right to represent its nmenbers.

Vi ol ati ons of sections 3543 and 3543.1(a), which describe
specific rights of enployees and enpl oyee organi zati ons,
respectively were alleged in the charge and incorporated, by
reference, in the Conplaint, as issued. Section 3543.5,

however, is the operative section for determ ning the existence
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of unfair practices under these tw sections. It has been held
that section 3543.5 was viol at ed.
RENEDY
The District has been found to have violated section
- 3543.5(a) and (b) of the EERA by discrimnating against
Vi ncent Fl ores because of the exercise of rights guaranteed to
him by the Act.
The PERB in section 3541.5(c) is given:
. . . the power to issue a decision and
order directing an offending party to cease
and desist fromthe unfair practice and to
take such affirmative action ... as wll
effectuate the policies of this chapter.
Therefore, it is appropriate to order the District to cease
and desist, in general, fromconduct found to be in violation
of the Act and, nore specifically, to cease and desist from (1)

di scrimnating against, and interfering with, enployees because

of their exercise of rights guaranteed by the Act, and (2)

“~denying to the-California School Enployees Associ ati on,

Chapter #504, rights guaranteed to it by the Act.

The District shall also be required to rescind the action
of M. Hunmphrey which effected the change in M. Flores' work
assignment and return M. Flores to his prior duties operating
the District's primary riding nower.

In addition, the District shall be required to post a
notice incorporating the ternms of the order. Posting of such a

notice will provide enployees with notice that the District has
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acted in an unlawful manner, and it is being required to cease
and desist fromthis acti'vity. It effectuates the purposes of
- the EERA that enpl oyees be inforned of the resolution of the
controversy and will announce the District's readiness to

conply with the ordered renedy. Pl acerville Union School

District (1978) PERB Decision No. 69. |In Pandol and Sons V.
Agricultural lLabor Relations Board and UFW (1979) 90 Cal. App. 3d

580, 587, the California District Court of Appeal approved a
posting requirenment. See also U.S. Suprene Court decision in

NLRB v. Express Publishing Co. (1941) 312 U. S. 426 [8 LRRM 415],,

PROPOSED . ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to Governnent
-'Code section 3541.5(c), it is hereby ordered that the Pleasant
Val |l ey School District, its governing board and its
representative(s) shall:
<A CEASE AND DESI ST FROM

1. D scrimnating against, and interfering wth,

Vi ncent Fl ores because of his exercise of rights guaranteed by
t he Educational Enploynment Rel ations Act;

2. Denying to the California School Enployees
Associ ation, Chapter #504, rights guaranteed to it by the Act.
B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PURPOSES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. Rescind the action of M. Hunphrey which effected the
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change in M. Flores' work assignnent and return M. Flores to
his prior duties operating the District's primary riding nower.

2. Wthin ten (10) workdays of service of a fina
decision in this matter, post at all school sites and all other
work | ocations where notices to classified enployees are
customarily placed, copies of the Notice attached hereto as an
Appendi x. The Notice nust be signed by an authorized agent of
the District, indicating that the District will conply with the
terms of this Order. Such posting shall be nmaintained for a
period of thirty (30) consecutive workdays. Reasonable steps
'shall be taken to insure that the notice is not reduced in
size, altered, defaced or covered by any other naterial.

3. Upon issuance of a final decision, make witten
notification of the actions taken to conply with the Order to
the Los Angel es Regional Director of the Public. Enploynment
- Relations board in accordance with his instructions.

Pursuant to California Adm nistrative Code, title 8,
page 111, section 32305, this Proposed Decision and Order shall
becone final unless a party files a statenent of exceptions
with the Board itself at the headquarters office in Sacranento
within 20 days of service of this Decision. |In accordance with
PERB Regul ati ons, the statenment of exceptions should identify,
by page citation or exhibit nunber, the portions of the record,
if any, relied upon for such exceptions. See California

Adm ni strative Code, title 8, part IIl, section 32300. A
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docunent is considered "filed" when actually received before
the close of business (5:00 p.m) on the last day set for
filing, ". . .or when sent by telegraph or certified or
 Express United States mail, postmarked not l|ater than the |ast
day for filing ..." See California Adm nistrative Code,
title 8 wpart IIl, section 32135. Code of Gvil Procedure
section 1013 shall apply. Any statenent of exceptions and
supporting brief nust be served concurrently with its filing
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, part |11,
section 32300, 32305 and 32140.

-. Dated: Novenber 24, 1986

Allen AllenR Link
Adm ni strative Law Judge
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