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PORTER, Menber: This case (charge No. LA-CE-119-H)?! is
before the Public Enploynent Relations Board (PERB or Board)
on exceptions filed by California State University (San Di ego)
(CSUSD) to the proposed decision of a PERB adm nistrative |aw
judge (ALJ). The ALJ found that CSUSD viol ated section 3571,
subdi vision (c) and, derivatively, subdivisions (a) and (b)

of the H gher Education Enpl oynent-Enpl oyee Rel ations Act

At the beginning of the hearing in this case, the
charging party noved to wthdraw charge No. LA-CE-115-H  The
ALJ granted the notion. Thus, the only charge now before the
Board is charge No. LA-CE-119-H.



(HEERA) .2 We reverse the ALJ and dismiss the conplaint for
the follow ng reasons.

FACTUAL SUMVARY

The charge in the instant case was filed by the California
State Enpl oyees Associ ation (CSEA) on Novenber 26, 1984. It
all eged that CSUSD viol ated HEERA section 3571, subdivision (c)
and, derivatively, subdivisions (a) and (b) by its unilateral
transfer of tree trimmng work to CSUSD enpl oyees outside the
unit. CSEA alleged that this occurred when CSUSD had certain
Unit 6 enpl oyees—anely, one individual occupying a Plunber |
classification—performUnit 5 tree trinmng work.

CSEA was certified as the exclusive representative of
Unit 5 on February 16, 1982. Prior to CSEA's certification,

PERB established statew de bargaining units by incorporating

2HEERA is codified at CGovernnent Code section 3560
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnment Code. HEERA section 3571
provi des, in pertinent part:

It shall be unlawful for the higher education enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.



the nunmerous classifications already existing throughout the
California State University system The classifications describe
jobs by title, task and the level of skill required. (See HEERA

sec. 3579 and Unit Determ nation for Enployees of the California

State University and Colleges (1981) PERB Decision No. 176-H.)

The two units inplicated herein are Unit 5, identified as
Qper ati ons- Support Services, and Unit 6, identified as Skilled
Crafts.

Unit 5 includes, in part, the classifications of
G oundsworker, Tree Trimver | and Tree Trimmer 11. Essentially,
Tree Trimer | and Tree Trimmer |l are distinguished fromthe
G oundsworker in that trinmnmng trees constitutes the main
function of the first two positions, with only incidental grounds
mai nt enance work involved.. Tree Trimrer |l is distinguished from
Tree Trimmer | in that it calls for a substantial portion of the
work to be perforned at a high elevation and involves the use of
speci al i zed clinbing equipnent.

There are approximately 40 enployees in Unit 5 at CSUSD. O
t hese, 15 are G oundsworkers. CSUSD has never had enpl oyees in
the classifications of Tree Trimmer | or I11. There has never
exi sted a need for a permanent tree trimer at the San Di ego
canmpus due to the nunber, height and types of trees which grow
at CSUSD.

Unit 6 includes, in part, the classification of Plunber I

The definition of Plunber | is as foll ows:



PLUMBER

Under direction, does skilled plunbing work,
and related work, as required.

- - - - - - - L] - - - - - - - - - - - - - -

The incunbents of positions in this class

install, maintain, inspect, and repair
standard pl unbi ng equi pnent concerned with
wat er, gas, oil, sewage, fire control, steam

and refrigeration systens; troubleshoot

pl unbi ng systens; install and repair

punps; maintain a plunbing shop; make rough
sketches and estimate |abor and materials

for mnor plunbing installations and repairs;
advi se on selection, ordering, and storage

of plunbi ng supplies and equi pnent; consult
with other tradespeople; keep sinple records
and make reports; instruct and |ead unskilled
assi st ants.

Fromthis job description, it is clear that no part of a
pl unber's job includes the work of trimmng trees. On the other
hand, Unit 5 contains at |least three classifications which
i nvolve tree trinmm ng.

The parties stipulated at hearing that CSUSD assigned Unit 6
enpl oyees to performtree trimmng work on three separate
occasions in 1984. The first of these events occurred on
April 2, 1984, and involved a large branch of a eucal yptus tree
which fell on a parked car. It was renoved by enployees in an
energency or "E" crew, which includes an equi pnent operator and
at least one skilled |aborer; both positions belonging to
Unit 6. None of the work required the use of tree clinbing
equi pnent .

The second event occurred on Septenber 20, 1984, when a tree

fell on a major public street and partially obstructed traffic.



It, thus, becane incunbent upon CSUSD to renove the tree very

qui ckly. CSUSD di spatched the sanme E crew, and al so the pl unber.
In order to properly renmove the tree in this enmergency situation,
an individual experienced in the use of tree clinbing equipnent
was required. The plunber, who had once been a groundskeeper,
was the only enployee at the San Di ego canpus who had been
trained in the use of such equipnment. Thus, on this occasion

he was assigned to perform the necessary clinbing required to

di sengage the tree branches. The E crew then di sposed of the

cut branches.

The third event occurred on COctober 4, 1984, when a storm
caused a large branch to split froma tree and fall, so that
it was hangi ng over a major wal kway. Again, the plunber was
assigned to go up the tree and to nake a cut in order to rel ease
the linb so that the E crew could dispose of it.

The amount of tree trimmng work the plunber perforned on
the Septenber 20 and Cctober 4 occésions was no nore than four
hours, or approximtely two hours for each incident.

Wth respect to the past practice, in 1980 and 1981, when
CSUSD was required to renmove some trees, the plunber perforned
the necessary cutting. This work is estimated to have total ed
no nore than 40 hours during each year. |In addition, on other
occasi ons occurring both before and since 1980 and 1981, the
pl unmber perforned, on a tenporary and sporadic basis, a few
hours of "tree trimmng" work in situations simlar to those at

i ssue here —where safety concerns were inplicated. Wile the



testinmony indicates this practice went back as far as seven
years, it is not clear whether all of those occasions occurred
after he becanme a plunber, or while he was still a groundskeeper,.
In any event, the practice of assigning himto such tasks on a
sporadi c basis continued after he becane a plunber, and after
CSEA was certified as the exclusive representative on
February 16, 1982.

The occasional tree trinmng work at CSUSD canpus of a
routi ne, nonemergency character is perfornmed by enpl oyees
classified as Goundsworkers. Since it is acconplished standing
on the ground, it falls within one of the job functions spelled
out in the Goundsworker classifications. The testinony
indicates that there was no shortage of work to occupy the 14
G oundswor ker positions. Indeed, their supervisor was, at the
time of hearing, seeking authority to add additional positions
because of workl oad neéds.

PROPOSED DECI SI ON

At the hearing before the ALJ, CSUSD noved to dism ss the
allegation relating to the first incident of April 2, 1984, on
the basis that the charge was not tinely filed. In ruling on
CSUSD s notion, the ALJ found that CSUSD wai ved its right to
assert the Untineliness of the charge due to its failure to
raise it in advance of hearing. (See PERB Reg. 32644, subd.
(b)(6) and WAl nut Vall ey Educators Association (1983) PERB

Deci sion No. 289.)



Concerning the nerits of the case, the ALJ cited PERB
precedent for the proposition that the decision to transfer
work out of the bargaining unit is negotiable if it inpacts
upon a subject within the scope of representation. (Lincoln

Unified School District (1984) PERB Decision No. 465.) Wth

respect to the incident of April 2, 1984, the ALJ found that

no unlawful transfer occurred inasmuch as the Unit 6 pl unber
was not utilized, and there otherw se existed the potential for
overlap concerning the duties of the Unit 6 enployees enployed
on April 2, 1984 (an equi pnent operator and skilled | aborer),
and the duties of Unit 5 enployees (groundskeepers and tree
trinmers).

As to the incidents of Septenber 20 and Cctober 4, 1984,
while the sane potential for overl apping duties existed between
(Unit 6) equipnent operators and skilled laborers and (Unit 5)
groundskeepers and tree trinmers, the assignnment of the plunber
on these two occasions could not be justified on any such theory.
In finding a violation of HEERA, the ALJ rejected CSUSD s
argunent that no work was transferred because enployees in Unit 5
had never perforned work as tree trimrers at the San Diego site.
The ALJ ultimately concluded that CSUSD was left with the option
of giving a Unit 5 enployee the opportunity to |earn the use of
tree clinbing equipment, or, in the alternative, to nmeet and
negotiate with CSEA regarding its decision to transfer unit work

on an energency basis.



DI SCUSSI ON

Ti nel i ness of Charge

The unfair in this matter was filed on Novenber 26, 1984.
The first allegation in the charge dealt with conduct occurring
on April 2, 1984. Thus, the charge was filed nore than six
months from the date of the occurrence of conduct allegedly
constituting an unfair. In applying PERB Regul ati on 32644,
subdi vision (b)(6), the ALJ found the allegation to be tinely on
the ground that CSUSD did not raise the defense of Untineliness

in its answer and thereby waived it. (Wal nut Val | ey Educators

Associ ation, supra.) W now find we are without jurisdiction

to consider this allegation inasmuch as HEERA section 3563. 2,
subdi vision (a) proscribes the Board fromissuing a conplaint
concerni ng conduct occurring nore than six nonths before the
charge was filed.

Prelimnarily, it is inportant to recognize that this Board
has only such jurisdiction and powers as have been conferred on

it by statute. (Associ ation For Retarded Ctizens v. Departnent

of Devel opnental Services (1985) 38 Cal.3d 384, 391-392 and

Fertig v. State Personnel Board (1969) 71 Cal.2d 96, 103.)

Further, this Board acts in excess of its jurisdiction if it
acts in violation of the statutes conferring or limting its

jurisdiction and powers. (Abelleira v. District Court of Appeal

(1941) 17 Cal.2d 280, 288-291; Kennaley v. Superior Court (1954)

43 Cal.2d 512, 514; and Graves v. Conmm ssion on Professional

Conpet ence (1976) 63 Cal . App.3d 970, 976, hg. den.) Moreover,




where the Board is without jurisdiction, it cannot acquire
jurisdiction by the parties' consent, agreenent, stipulation or

acqui escence, nor by waiver or estoppel. (Schlyen v. Schlyen

(1954) 43 Cal .2d 361, 375; Keithley v. Cvil Service Board of

Cty of Cakland (1970) 11 Cal. App. 3d 443, 448, hg. den.;

Summers v. Superior Court (1959) 53 Cal.2d 295, 298; and

Sanpsel |l v. Superior Court (1948) 32 Cal.2d 763, 773, 776.)

Finally, the absence of jurisdiction cannot be overcone by the

established practices or custons of this Board, nor by Board

regulation. (J.R Norton Co. v. Agricultural Labor Relations

Board (1979) 26 Cal.3d 1, 29; Mrris v. Wllians (1967)
67 Cal.2d 733, 737, 748; and California State Restaurant

Association v. Wiitlow, Chief, D vision of Industrial Welfare

(1976) 58 Cal . App.3d 340, 347, hg. den!)

HEERA section 3563. 2, subdivision (a) provides:

Any enpl oyee, enpl oyee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not issue a conplaint in~
respect of any charge based upon an all eged
unfair practice occurring nore than six
nonths prior to the filing of the charge.
(Enmphasi s added.)

In construing a statute, we begin with the fundanental rule
that a court "should ascertain the intent of the Legislature so

as to effectuate the purpose of the law " (Myer v. Wrknen's

Conpensati on Appeals Board (1973) 10 Cal.3d 222, 230.) Further,

it is a fundanental nmaximof statutory construction that, where

no anmbiguity exists, the intent of the Legislature in enacting



a law is to be gleaned fromthe words of the statute itself,
according to the usual and ordinary inport of the |anguage

enpl oyed. Thus, where the |anguage of a statute is clear and
unambi guous, case law holds that the construction intended by
the Legislature is obvious fromthe |anguage used. (Noroian v.

Departnent of Adm nistration, Public Enployees' Retirenent System

(1970) 11 Cal . App. 3d 651, 654, hg. den.; MQuillan v. Southern

Pacific Co. (1974) 40 Cal.App.3d 802, 805-806; Hoyne v. Board

of Eduction (1980) 107 Cal.App.3d 449; Geat Lakes Properties,

Inc. v. Gty of El Segundo (1977) 19 Cal.3d 152, 155; and

Peopl e v. Boyd (1979) 24 Cal.3d 285, 294.)

The Legislature's intent to limt this Board' s jurisdiction
to issue a conplaint referring to conduct occurring nore than
six nonths before the charge was filed is clearly expressed by

its choice of the mandatory | anguage, "the Board shall not issue

a conplaint. ..." (HEERA sec. 3563.2, subd, (a).) This
| anguage is clearly directed to the Board and not to the

parties. In the recent PERB decision of Lake El sinore Schoo

District (1987) PERB Decision No. 646, this Board was required
to determne the effect of simlar |anguage in the Educati onal
Enpl oynent Rel ati ons Act (EERA), nanely section 3541.5,

subdi vision (a), which precludes the Board' s exercise of
jurisdiction where the alleged conduct is prohibited by the
parties' contract and covered by its grievance procedures

providing for binding arbitration. Mre specifically,

10



subdi vision (a) of EERA section 3541.5 provides, in pertinent
part:

Any enpl oyee, enpl oyee organi zation or

enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not . . . issue a conplaint
agal nst _conduct al so pronrbited Py the
provi st oNs of the agr eenent belween tne
partres unirl the grrevance nmachinery of
the agreenent, if it exists and covers the
matter at issue, has been exhausted, either
by settlenent or binding arbitration.
(Emphasi s added.)

In interpreting EERA section 3541.5, subdivision (a), this
Board relied on the existence of the mandatory |anguage of
"shall not" in reaching its conclusion that the provision was

jurisdictional .® (See Fair v. Hernandez (1981) 116 Cal . App.3d

868, 878, hg. den.; Hogya v. Superior Court, San D ego County

(1977) 75 Cal . App. 3d 122, 133, hg. den.; Garcia v: County Board

of Education (1981) 123 Cal.App.3d 807, 811-813; and Tarquin v.

Conmi ssi on on Professional Conpetence (1978) 84 Cal.App.3d 251,

257-258, hg. den.) [Inasnmuch as EERA section 3541.5, subdivision
(a) contains |anguage parallel to the time proscription of HEERA
section 3563.2, subdivision (a), this Board should apply the

sane rules of statutory construction.

Further, the conclusion that the |anguage of HEERA section

3The Board's construction of EERA section 3541.5,
subdivision (a) was affirned by the California Court of Appeal,
Fourth District, Division Two, in an unpublished decision issued
July 28, 1988. (See Elsinore Valley Education Associ ati on,

CTA/ NEA v. PERB (Lake Elsinoré School District), Case
No. EO0050787)

11



3563. 2, subdivision (a) is mandatory and jurisdictional conports
with the Legislature's purpose in providing an admnistrative
forum for the pronpt resolution of labor disputes. Unlike the
typical litigants involved in a civil lawsuit, parties in a
| abor dispute nust sustain an ongoing collective bargaining
rel ati onship, despite pending unfair practice charges or
grievances. Extending the tine during which an unfair practice
charge may be raised prolongs the threat of disruption of such
collective bargaining relationships, and is antithetical to
HEERA' s forenost goal of pronoting the inprovenent of harnoni ous
enpl oyer - enpl oyee rel ations. (HEERA, sec. 3560, subds. (a) and
(d).) Moreover, the legislative history of HEERA and its sister
Acts, EERA and the Ralph C. Dlls Act (Dills), supports this
interpretation. Significantly, in the Final Report of the
Assenbly Advisory Council on Public Enployee Relations (1973),
at page 51, it is stated:

In the interest of elimnating "stale"

clainms, the Board should be forbidden to

Issue a conplalnt 1n respect of any charge

based upon an alleged unfair practice

occurring nore than six nonths prior to

the filing of the charge,
(Enphasi s added.)

Turning to our prior precedent, this Board has traditionally
treated HEERA section 3563.2, subdivision (a), and paralle
provisions of EERA and Dills, as a nonjurisdictional "statute
of limtations." |In treating it as such, it is considered an
affirmati ve defense which can be waived if not tinmely asserted.

(See San Dieguito Union H gh School District (1982) PERB

12



Deci sion No. 194; Walnut Valley Educators Association, supra,

PERB Deci sion No. 289; California State University, Hayward

(1987) PERB Decision No. 607-H, and PERB Reg. 32644(b)(6).)

For exanple, in Walnut Valley Educators Association, the Board

r easoned:

It is a well-settled principle of California
law that the statute of limtations is a
personal privilege which nust be
affirmatively invoked by appropriate
pleading or it is waived. 3 Wtkin

Cal . Procedure (2d. ed) Procedure section
939. The defense nust be asserted either
by denurrer or affirmatively in the answer.
Stafford v. Russell (1953) 117 CA 2d 319.
Thus, under Calitornia law, the D strict

wai ved this defense by failing to raise it
ina timely fashion. Travelers |Indemity
Co. v. Bell (1963) 213 Cal. App. 2d 547,
MitchelT"V: County Sanitation District
(1T957; 150 Car. App. Z0 366. PERB regulation
32640(f) is in accord with California civi
procedure.

We disagree with the Board's rationale in Walnut Valley. To

the extent that it treats EERA section 3541.5, subdivision (a),
and parallel provisions of HEERA and Dills as an affirmative
defense subject to a party's waiver, it is inconsistent with the

jurisdictional proscriptions expressed in those provisions.44

“Al though they do not contain identical |anguage, a
conpari son may, nonethel ess, be nmade between section 3563. 2,
subdi vision (a) of HEERA and section 10, subdivision (b) of
the National Labor Relations Act. PERB, however, is not bound
by the National Labor Relations Board (NLRB) precedent in its
interpretation of HEERA. See Los Angeles Unified Schoo
District (1976) EERB Decision No.” 5, where the Board held
That” 1t was not bound by NLRB decisions in cases arising under
the EERA. In the present case, the Board has reviewed the

13



Thus, we now find it appropriate to overrule Walnut Valley and

its progeny insofar as they hold that the six nonth tine

[imtations expressed in EERA, HEERA and Dills are
nonj uri sdi cti onal .
In finding that HEERA section 3563.2, subdivision (a)
constitutes a jurisdictional bar to charges filed outside
its prescribed six month tinme period, it should further be
recogni zed that our regulations are not to be interpreted
or applied in such a nmanner as to override this express
jurisdictional barrier. In this regard, the application of
PERB Regul ati ons 32644, subdivision (b) and 32646 is at issue.
PERB Regul ati on 32644, subdivision (b) states, in pertinent
part:
The answer shall . . . contain
(6) A statement of any affirnmative defense.
PERB Regul ati on 32646 states, in pertinent part:
If the respondent believes that issuance of
the conplaint is inappropriate . . . because
the charge is untinely, the respondent shal
assert such a defense in its answer and
shall nove to dism ss the conplaint,

While Procedurally it is appropriate to have the respondent

call to the Board's attention that the charge was not tinely

statutory |anguage and determined that the six-nmonth limtation
is jurisdictional. This approach is consistent with the Board's
decision in Lake El sinore School District (1987) PERB Deci sion
No. 646.

14



filed, its failure to do so cannot be used as a basis for
expanding this Board's jurisdiction. Accordingly, we disapprove
of any application of the foregoing regulations in such a nmanner
as to make the Untineliness of an unfair practice charge an
affirmati ve defense subject to a party's waiver.

For the foregoing reasons, we dismss the allegation that,
on April 2, 1984, CSUSD transferred work out of the unit, on the
basis that PERB is without jurisdiction to entertain it.®>

Transfer of Unit Wrk

The ALJ's decision concluded that CSUSD, by utilizing the
services of the plunber on Septenber 20 and Cctober 4, 1984,
unilaterally transferred work belonging to Unit 5 enpl oyees.

We disagree with the ALJ's initial assunption that a transfer
in fact occurred. An unlawful transfer occurs when an enpl oyer
uni laterally assigns work fornerly done by enployees in one
bargaining unit to its enployees in a different unit. (Ralto

Uni fied School District (1982) PERB Decision No. 209 and

Sol ano County Community College District (1982) PERB Deci sion

No. 219.) It cannot be overl ooked, however, that the character
and magnitude of the alleged transfers at issue herein are

considerably different from those which this Board has decl ared

SEven assuming arguendo, that HEERA section 3563. 2,
subdi vision (a) does not provide a jurisdictional bar to the
al l egation concerning the incident of April 2, 1984, we would
still affirmthe ALJ's conclusion that no unlawful transfer of
bargai ning unit work occurred.

15



unlawful. (Cf. R alto Unified School District, supra; Solano

County Community College District, supra; San Antoni o Community

Coll ege District (1983) PERB Decision No. 334; Goleta Union

School District (1984) PERB Decision No. 391.)

In the instant case, CSUSD did not elimnate a position
in Uiit 5 or otherwise transfer to a Unit 6 classification a
substantial or even neaningful share of duties belonging to a
Unit 5 position. On two occasions, and in response to
ener genci es invol ving hazardous conditions, it nmerely assigned a
plumber to go aloft and extricate a tree linb —a task that no
Unit 5 enployee at the San Diego canpus was trained to perform
and one in which the plunber had past experience. On each of the
two occasions (Septenber 20 and Cctober 4, 1984), the plunber was
involved in tree trimmng functions for a very short period of
time (e.g., for approximately two hours on each occasi on).

Further, the ALJ noted in his findings of fact that the
record showed a | ongstanding past practice of CSUSD of assigning
the plunber, on a sporadic basis, the task of renmpbving tree
linmbs. Daniel Taylor, the Director of Physical Plant for CSUSD,
testified that the plunber was used in the past whenever there
was a safety issue in question. His testinony was corroborated
by that of Ron Tessada, enployed by CSUSD as a supervisor of

grounds and | andscape activities since approxi mately 1978.

CSEA put on no evidence rebutting the existence of the past

practice of utilizing the plunber to go aloft for the purpose of

16



cutting linbs when potentially hazardous conditions prevail ed.
W find that the ALJ erred by his failure to attach any |ega
significance to CSUSD s past practice —one in which CSEA
apparently acquiesced —of using the plunber to cut tree
branches in response to energency conditions.

In Eureka Gty School District, supra, the Board held that

where unit and nonunit enpl oyees have previously perfornmed
wor k involving an overlapping of duties, the enployer does not
unlawful ly transfer work out of the unit nerely by increasing
the quantity of work perforned by nonunit enpl oyees.
Significantly, the Board stated:

In our view, in order to prevail on a
unilateral transfer of work theory, the
charging party must establish, as a
threshold matter, that duties were, in fact,
transferred out of the unit; that is, that
unit enpl oyees ceased to perform work which
t hey had previously perforned or that
nonunit enpl oyees began to perform duties
previously perfornmed exclusively by unit
enpl oyees. However, WHAEre, as nere, unit
and nonunit enployees have traditionally had
overl appi ng duties, an enployer does not
violate its duty to negotiate in good faith
merely by increasing the quantity of work
whi ch nonunit enpl oyees perform and
decreasing the quantity of work which unit
enpl oyees perform

(P. 15.)

In the instant case, Unit 5 enployees at the San Di ego
canpus did not cease to performwork which they had previously
performed. Even nore significantly, in light of the past
practice of the plunber's renoval of tree |linbs when potentially

hazardous conditions prevailed, Unit 6 enployees did not assune

17



the performance of duties previously performed exclusively by
Unit 5 enployees. Al though the Plunber | job description does
not specify tree trinmng, the record revealed a past practice
of utilizing the plunber whenever exigent circunstances required
the imedi ate use of the plunber’'s specialized tree clinbing
skills. Thus, there was, in this Iimted sense, an overl apping
of duties. We would find, on these facts, that no transfer of

unit work occurred. (See also State of California (Departnent

of Devel opnental Service) (1985) PERB Decision No. 484-S.)

CORDER

For the foregoing reasons, the unfair practice charges in

Case No. LA-CE-119-H are hereby DI SM SSED

Chai rperson Hesse and Menbers Craib and Shank joined in this

Deci si on.
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