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DECI SI ON
HESSE, Chairperson: This case is before the Public
-Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the Long Beach Unified School District (Dstrict) to the attached
proposed decision of an adm nistrative |aw judge (ALJ) finding
that the District violated section 3543.5(a) and (b) of the

Educati onal Enpl oynent Rel ations Act (EERA)® by adopting and

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnment Code. Section 3543.5 reads, in pertinent part:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organi zations rights



. enforcing unreasonabl e regul ati ons governing the use of the
~District's -internal mail system by enpl oyee organi zations. W
have reviewed the entire record, including the ALJ's proposed
decision, the District's exceptions and the responses thereto.
As we find the ALJ's findings of fact free from prejudicial
error, we adopt themas our own. The following is a briéf
summary of the pertinent facts.

FACTUAL SUMVARY

The District operates an internal mail system serving
adm ni strative offices in the Board of Education building, 77

school sites and 30 child developnent centers. The mai

- enpl oyees al so process the United States.(U.S.) mai | between the

District and outside entities. The District enploys three full-
time drivers and two full-tinme mail clerks who work exclusively
in the mail room These enpl oyees sort approximtely 8,500 to
- 9,000 pieces of mail per day. The estinmated 6ost to the District
for processing each piece of mail is five to six cents.?

From 1976 to 1980, the District had regul ati ons prohibiting
the use of the internal mail system by enpl oyee organi zati ons.
However, during this period of tinme, enployees did utilize the

mai | systemto conmunicate with the exclusive representative,

guaranteed to them by this chapter.

°As the internal mail system processes both internal nmil
and United States mail and the testinony indicates that each
~school 'site ison a U S. postal route (T. R Vol. Il,-p. 154), it
woul d appear that the District's internal mail system overl aps
~with U S postal routes.



Teachers Associ ation of Long Beach (TALB). |In Decenber 1979, the
‘District-.intercepted a:TALB.comuni cation which instructed
i ndi vidual enployees to report to TALB through the internal mail
system  Assistant Superintendent W1 liam Marnion then notified
TALB and the District's enployees that they were not to use the
internal mail system for TALB conmuni cati ons.

In February 1980, in response to PERB s decision in R chnond

Uni fied School District and Sim Valley Unified School District

(1979) PERB Decision No. 99, the D strict promul gated new

regul ations entitléd "Adm ni strative Regulations for Exclusive
Representative Association Use of the District Mail Delivery
Service." The regulations were anended in August 1980 to include
ot her enpl oyee organi zati ons and ot her associations. The anmended
regul ations are at issue here.

Since the regul ati ons were adopted, TALB, pursuant to those
regul ations, has restricted its mailings to a single newsletter
per week, consisting of one or two pages. - These newsletters are
‘bundl ed -and addressed to either the TALB representative at each
school site, or, if the nanme of the site representative is
unknown, the name of the school site. Thus, each mailing
i ncl udes 107 pieces of bundled mail, which is delivered to the
TALB site representatives who, in turn, distribute the
newsl etters to individuals via their site mail boxes. There s
no evidence.that the District permtted any other mailings
besi des the weekly newsletter, or that TALB requested any

addi tional mailings, nor was there evidence that any other



associ ati on sought to use the mail system Since Decenber 1979

wesereaszeagand the District's adoption of its regul ations, enployees have

~generally not used the mail service to respond to TALB s nuilings

or inquiries.

Pursuant to the provisions of the regul ations which
al legedly require District approval based on content, the
District has refused to approve the distribution of certain TALB
newsl etters through its internal mail system On two occasions,
the District refused to permit TALB to send its newsletter which,

along with its regular TALB reports, also contained materials

~relating to local political canpaigns and school board el ections.

T e

'On at | east one other occasion, the District refused to permt

TALB to send its newsletter, which also contained a paid
advertisenent. Finally, on another occasion, the District
refused to permt TALB to send a panphl et containing League of

Wonen Voters' information.?

DI SCUSSI ON

The District's principal defense is its assertion that the

Federal Private Express Statutes” prohibit the carrying of

Al though there is testinony that the District refused to
permt TALB to distribute a League of Wnen Voters' information
panphlet, there is no testinony regarding the reasons why the
District refused to distribute the information or how the
information was to be distributed to the enpl oyees. Thus, there
is insufficient evidence for the Board to determ ne whether this
information constitutes a letter under the postal regulations.

“18 U.S.C, sections 1693-1699, 1724; 39 U.S. C, sections
601- 606. These statutes establish the postal nonopoly of the
United States Postal Service and generally prohibit the private

"'carriage of letters over postal routes w thout paying postage.
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letters to or from TALB through the District's internal mail
reenston L igystem This is the sane issue which was recently decided by the

U.S. Suprene Court in Regents of the University of California v.

- Public Enpl oynent Rel ati ons Board (1988) 485 U.S.

[99 L.Ed.2d 664] (UC Regents). In UC Regents, the Suprene

Court held that the Letters of the Carrier and Private Hands
exceptions to the Federal Private Express Statutes did not permt
the university to carry the union's letters in its internal mai

system®

While UC Regents dealt only with whether access rights
under the H gher Education Enployer-Enpl oyee Rel ati ons Act
(HEERA) conflict with the Federal Private Express Statutes, the.
analysis is equally applicable to access rights under EERA
Access rights under HEERA are governed by section 3568, while
access rights under EERA are governed by section 3543.1(b).
Section 3568 of HEERA st ates:

Subj ect to reasonabl e regul ati ons, enpl oyee
organi zations shall have the right of access
at reasonable tines to areas in which

enpl oyees work, the right to use
institutional bulletin boards, mail boxes and
ot her nmeans of communication, and the right
to use institutional facilities at reasonable
times for the purpose of neetings concerned
with the exercise of the rights guaranteed by
this act.

Section 3543.1(b) of EERA states:

Enpl oyee organi zati ons shall have the right
of access at reasonable tines to areas in
whi ch enpl oyees work, the right to use
institutional bulletin boards, nail boxes, and
ot her means of communication, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
-t he ~exerci se-of ~the-rights guaranteed by.this
chapter.



I n the underlying decision, Regents of the University of

<. California (1984) PERB Decision No. 420-H (Regents) , the Board

hel d that an enpl oyee organi zation's use of the university's
internal mail systemwas permtted by two exceptions to the
Private Express Statutes, comonly known as "Letters 6f t he
Carrier" and "Private Hands Wthout Conpensation."® The Letters
of the Carrier exception is set out at Title 18 U S.C section
1694, which provi des:

VWoever, having charge or control of any

conveyance operating by land, air, or water,

which regularly perfornms trips at stated
peri ods on any post route, or from one place

to another between which the mail is _
regularly carried, carries, otherwise than in
the mail, any letters or packets, except such

as relate to some part of the cargo of such
conveyance, or to the current business of the
carrier, or to some article carried at the
sane tinme by the sanme conveyance, shall

except as otherw se provided by |aw, be fined
not nore than $50.

Title 18 U S.C, section 1696(c) provides, in relevant part,
that the Private Express Statutes "shall not prohibit the
t.:conveyance or transmssion of letters or packets by private hands

Wi t hout conpensation . . . ." The regul ation governing the

As the wording of the two provisions is nearly identical, we find
- that UC Regents is applicable to EERA

The Board al so found that the enpl oyee organization's use
of the university's internal mail systemwas allowed by one
suspension of the Private Express Statutes, entitled, "Suspension
for certain letters of college and university organi zations." As

"~ this type of 'suspension-expressly applies only.to..college and

.university organi zations, it is not relevant to the present case
invol ving a school district.



Private Hands Wthout Conpensation exception is codified at 39
" "IC.F.R section 310.3(c). It provides, as foll ows:

The sending or carrying of letters wthout
conpensation is permtted. Conpensation
generally consists of a nonetary paynent for
services rendered. Conpensation may al so
consi st, however, of non-nonetary val uabl e
consi deration and of good will. Thus, for
exanpl e, when a business relationship exists
or is sought between the carrier and its
user, carriage by the carrier of the user's
letter will ordinarily not fall under this
exception; or, when a person is engaged in
the transportation of goods or persons for
hire, his carrying of letters "free of
charge" for custoners whom he does charge for
the carriage of goods or persons does not
~fall under this exception.

In affirmng Regents, the Court of Appeal relied solely upon
the Letters of the Carrier exception and found it unnecessary to
consi der any other exception to the Federal Private Express
Statutes. The court found, as had the Board, that provisions of
HEERA describing its purpose reflect the intent of the
Legislature that collective bargaining be part of the "current
busi ness" of the university. Thus, an enployee organi zation's
mail would relate to the "current business"” of the university.

The Court of Appeal found further support for its position

in United States v. Erie Railroad_ Conpany (1914) 235 U. S. 513 [59
L.Ed. 335], where the U S. Suprene Court applied the Letters of
the Carrier exception to the carriage of letters by a railroad
for a tel egraph conpany. I n exchange for a percentage of

recei pts and joint supervision, the railroad conpany granted the

t el egraph -.conpany the right to operate telegraph Iines previously



oper ated by the railroad. Rel ying on the interdependence of the

st wo: conpani es; +the- Supreme- Court .concluded that the carriage of

~the telegraph conpany's letters constituted the "current

- business" of the railroad. |In review ng Regents, the Court of
Appeal found the relationship between the university and enpl oyee
organi zati on anal ogous. to the rel ationship between the railroad
conpany and tel egraph conpany.

However, in UC Regents, the U S. Suprene Court reversed the

Court of Appeal and PERB. In its opinion, the Suprene Court held
that neither the Letters of the Carrier nor Private Hands
exceptions, properly construed, permt a state university to
carry unstanped letters froma |abor union for delivery to
certain university enployees in the university's internal nmai
system In its discussion of the Letters of the Carrier
exception, the court reasoned that the ordinary neaning of the
term "current business"” does not enconpass the union's internal
letters. The court stated that such letters relate to the
.union's efforts to organize the enpl oyees, and cannot accurately
be described as the "current business" of the enployer. The
court also distinguished its only previous decision concerning

the Letters of the Carrier exception, United States v. Erie

Rai | road Conpany, supra, 235 U.S. 513, which concerned a joint

venture between a railroad conpany and tel egraph conpany. In
that case, the court held that the "business of the carrier”
i ncluded the business of the joint enterprise. The Supreme Court

concluded that the lack of factual simlarities between Erie




Rai | road Conpany and UC Regents rendered Erie Railroad Conpany

coemeteislinapplicable  to the proper construction of the Letters of the

Carrier exception.

Wth regard to the Private Hands exception, the Suprene
Court concluded that this narrow excepti on was devel oped by
Congress to permt only the gratuitous carriage of nmail
undertaken out of friendship, not pursuant to a business
rel ationship. The court found that a business relationship:
exi sted between the university and union. Specifically, by
delivering the union's letters, the university was performng a
service for its enployees that they would ot herwi se pay for
t hensel ves through their union dues. This service would then
becone part of the enployer's package of nonetary and non-
mandat ory benefits provided to its enployees in exchange for the
enpl oyees' services. As the carriage of thé union's letters
pursuant to such an_exchange of benefits necessarily neans that
the carriage is not "without conpensation;" the court held that

.the Private Hands exception did not apply.

To determ ne whet her the bundles of the newsletters sent by

TALB through the District's internal mail system are covered by
the Federal Private Express Statutes, the Board nust determ ne
whet her these materials fall under the definition of "letter,"
codified at 39 CF. R section 310.1(a), which provides, in
pertinent part:

(a) "Letter" is a nessage directed to a

“speci fic person-or-address and recorded in.or

on a tangible object, subject to the
fol | owi ng:



(1) Tangi ble objects used for letters

i nclude, but -are not limted to, paper

(i ncluding paper in sheet or card form,
recordi ng di sks, and magnetic tapes.

Tangi bl e objects used for letters do not
include (i) objects the material or shape and
desi gn of which nmake them val uable or useful
for purposes other than as nedia for |ong-

di stance comruni cations, unless actually used
as nedia for personal and business
correspondence, and (ii) outsized, rigid

obj ects not capable of enclosure in

envel opes, sacks, boxes or other containers
conmmonly used to transmit letters or packets
of letters.

(2) "Message" neans any information or
intelligence that can be recorded as
descri bed in paragraph (a)(4) of this
section.

(3) A message is directed to a "specific
person or address" when, for exanple, it, or
the container in which it is carried, singly
or with other nmessages, identical or
different, is marked for delivery to a
specific person or place, or is delivered to
a specific person or place in accordance with
a selective delivery plan. Selective
delivery plans include delivery to particular
persons or addresses by use of detached
.address | abels or cards; address lists;

menori zed groups of addresses; or "piggy-
backed" delivery with addressed articles of
mer chandi se publications, or other itens.

Sel ective delivery plans do not include
distributions of materials without witten
addresses to passershy on a particular street
corner, or to all residents or randomy

sel ected residents of an area. A nessage
bearing the name or address of a specific
person or place is a letter even if it is

I ntended by the sender to be read or

ot herwi se used by sone person or persons
other than or in addition to the addressee.

Consistent with the Federal Private Express Statutes, the

- District*s: regulations prohibit TALB' s use of the.internal mai
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system for "itens/letters directed to specific persons or persons

~ by title”.and "notices to. building representatives for posting or

followup action.” Under the District's regulations, the only
material that TALB is -authorized to send through the internal

mail systemis the official association newsletter issued on a
regul ar basis, i.e., "A Adance." There is testinbny t hat TALB
wanted to use the internal mail system for other materials (TR
Vol . I, pp. 42-47; see charging party's Exhs. 10 and 11), but

al so that anything that TALB would put into the internal mail
syst em woul d "pear an addressee. " (TRVol. 1V, p. 4.) However,
as the TALB materials addressed to a specific person, including
the notices addressed to the business representatives for follow
up (TRVol. 11, p. 151), would fall under the postal regul ations’
definition of "letter,"” TALB would be prohibitéd from sendi ng
these materials through the District's internal mail system under

the U.S. Suprene Court decision in UC Regents. Simlarly, if the

newsl etters also fall under the postal regulations' definition of

. "letter,” then TALB would be prohibited from sending the

newsl etter through the District's internal mail system

In determ ning whether TALB's weekly newsletters are letters
wi thin the postal regulations' definition, the Board nust analyze
whet her any of the exceptions to the definition of "letter" apply
to the newsletters. The only exception which arguably coul d
apply to these newsletters is the exception for "newspapers and

periodicals." Since the postal regulations do not include any

- .definition.of these terns, the Board nust |look to other sources.
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The definition in Funk and Wagnalls Standard Col | ege

«-- =y Di ctionary .defines-newspaper as follows:

1. A printed publication usually issued

daily or weekly, containing news, editorials,

advertisenents, etc. 2. Newsprint.

(Funk and Wagnalls Standard Col | ege

Dictionary (5th ed. 1974), p. 0911.)
Periodical is defined as:

1. O or pertaining to publications, as

magazi nes, etc., that appear at fixed

intervals of nore than one day; al so,

published at regular intervals. 2.

Peri odi c.

(Funk and Wagnall s Standard Col | ege

Dictionary (5th ed. 1974), p. 1003.)

‘Simlarly, the definition of newspaper at 66 C. J.S., Newspaper,
section 1, page 22 states:

I n ordi nary understandi ng a newspaper is a

publication, usually in sheet form intended

for general circulation, and published at

short intervals containing intelligence of

current events and news of general interest.
Al t hough TALB's newsletter appears to be distributed on a weekly
basis, the language in the newsletters is directed to the
bargai ning unit enployees. In fact, the newsletters regularly
contain a nessage fromthe president of TALB, and other reports
on TALB issues. The newsletters informthe bargaining unit
menbers of upcom ng events, including elections, nmeetings, and
menber shi p canpai gns, and contai n updates on negotiations, unfair
practice charge hearings, and |egislative bills. This type of
information is nore akin to a nessage directed to the bargaining
unit enpl oyees, as opposed to general information not intended

~for a-specific group.  .Unlike.a newspaper,. which is intended for

12



general circulation and contains current events and news of
~general -interest,~the newsletters are. intended for a specific
¢ group, namely the bargaining unit enployees, and contain
information and nessages directed to its bargai ning unit
enpl oyees. ’
Consistent with the postal regulations' definition, Funk and

Wagnal | s Standard Col |l ege Dictionary defines "letter” as foll ows:

Awitten or printed nessage, usually of a

personal nature or concerning a specific

subj ect, directed to a specific person,

group, or category of persons.

(Funk and Wagnal |l s Standard Col | ege

Dictionary (5th ed. 1974), p. 776.)
In the present casé, the facts are uncontradi cted and establish
that the newsletters were bundled and the envel ope for each
bundl e of newsletters was addressed to a specific site
representative or specific school address. The newsletters were
then delivered to individual mailboxes by the site
representatives. Although the specificity of the addressee is
one indicia of the conmon understanding of letter, the fact that
the newsl etters are not addressed, by name, to each bargai ning

unit enpl oyee, and do not include a salutation to its nemnbers,

does not nean that the newsletters are not letters under the

It is also interesting that Funk and Wagnal | s Standard
College Dictionary's definition of newsletter as "a brief,
speci al i zed, periodical news report or set of reports sent by
mai | ," and Webster's New World Dictionary's definition of
newsl etter as "containing recent news, often of interest to a
speci al group"” are consistent with the postal regulations'
definition-of +"letter." -+~ (Funk-and Wagnal | s- Standard Col | ege
Dictionary (5th ed. 1974), p. 911; Wbster's NewWrld Dictionary
(2d college ed. 1976), p. 958.)
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'Private Express Statutes. The delivery of the newsletters to
:-the,individual=nai|boxes of .the bargaining unit enployees, and
the content of the newsletters specifically directed to the
bargai ning unit enployees are indicative that the newsletters
constitute a letter. Even if these newsletters were not bundl ed
in envel opes addressed to site representatives or school site
addresses, the newsletters would still constitute letters due to
their content and the fact that the delivery is directed to each
of the bargaining unit enpl oyees.

This finding is consistent with a federal case involving

advertising circulars. 1In Associated Third Cass Mil Users v.

United States Postal Service (D.C. Gr. 1979) 600 F.2d 824, the

Court of Appeal found that advertising circulars were included in
the postal regulations' definition of "letter." The court used
WEbster's Dictionary to define a letter as "a witten or printed
nmessage intended for the perusal only of the person or

organi zation to whomit is addressed.” The court concluded that

. the advertising circulars were intended for the perusal of the
addressees, and stated that the key fact was that the sender's
goal was to reach the particular persons who had been identified
as nost likely to be interested in the advertised products. The
court held that the advertising circulars were letters, despite

the fact that others m ght also see the circul ars.

In the present case, the sane analysis applies. The
newsl etters are delivered to the individual nailbox of each of

‘the bargaining unit enployees, and are intended to be read by

14



TALB' s bargaining unit enployees. Based on the fact that the

~wnewsl etters are delivered to the individual bargaining unit

enpl oyees and contain nessages directed to the bargaining unit
enpl oyees, the Board finds that these newsletters do not
constitute a newspaper or periodical, but fall within the postal
regul ati ons' definition of "letter."

As these TALB materials constitute a "letter"” under the
.Federal Private Express Statutes, the Board holds that, pursuant

to the U.S. Suprenme Court decision in UC Regents, neither the

Letters of the Carrier nor Private Hands exceptions of the
Federal Private Express Statutes permt the District to carry the
- .TALB materials through the District's internal mail system
Therefore, the Board hereby REVERSES the ALJ's concl usions bf

| aw, and hereby DI SM SSES the conpl aint.?

Menbers Shank and Cam | li joined in this Decision.
Menber Craib's dissent begins on page 16.

®\s the Board finds that the TALB materials are letters
under the Federal Private Express Statutes, and that the Letters
of the Carrier and Private Hands exceptions do not permt the

e District's carriage of such TALB materials through its internal

mai | system the Board finds it unnecessary to address the
reasonabl eness of the District's amended regul ati ons.

15



Menber Craib, dissenting: | amconpelled to dissent from

“«the.majority's "decision." |In short, the majority has

m sidentified the issues in dispute, and has thus failed to

deci de the case that was brought before it. At issue is the

| awf ul ness of regulations the District promulgated in 1980 to
govern the use of its internal mail system Sone of the

provi sions of those regulations are based on the purported effect
of the Postal Express Statutes, but many provisions are not. As
the mpjority noted, the effect of the Postal Express Statutes has

been settled by the U.S. Supreme Court in Regents of the

University of California v. PERB (1988) 485 U.S. . [99 L.Ed.2d

%~ 664] (hereafter, U.C._ Regents). The proper course for the Board

to take now would be to apbly the Court's decision to the rel ated
portions of the regulations and decide the propriety of the other
portions in accordance with Board precedent and/or its view of
the meaning of "reasonable regul ation” as used in HEERA section
3568 (for text, see mpjority decision, p. 5 fn. 5).

- The mpjority instead analyzes the case as if the matter in
di spute was the carriage (through the District's internal mail
system) of TALB's weekly newsletter. Finding that the newsletter
does not fall within any of the exceptions to the deffnition of a
"letter" in the postal regulations (itself a dubious
proposition), the mgjority concludes that it is unnecessary to
address the reasonabl eness of the District's regulations. The
~absurdity of that conclusion is apparent, given the fact that the

effect of the Postal Express Statutes on the carriage of the

16



news|l etter was never at issue in this case. The District, in

»..fact, routinely allowed the carriage of the newsletter t hr ough

its internal mail systeml TALB's objection has always been to
the regul ations thenselves and that is what heretofore has been
litigated in this case.

TALB' s anended unfair practice charge, which was
i ncorporated by reference into the conplaint, clearly alleges
that the regul ations are unreasonable on their face and asks that
much of the regulations be stricken, including several portions
whi ch have no relation to the Postal Express Statutes. The ALJ's

list of issues to be decided (see attached proposed deci sion, pp.

-+ 16-17)  includes many unrelated-to the Postal Express Statutes,

i ncl udi ng those concerning content and quantity restrictions.
Mor eover, nowhere in the record is there any indication that the
sole issue in dispute is the |awful carriage under the Postal
Express Statutes of any particular mailing. As noted above, the

majority's focus on TALB's weekly newsletter is particularly

...Strange because the regul ations, as designed and appli ed,

permtted the carriage of the newsletter. The carriage of the
newsl etter was placed in issue only to the extent that the
District several tines rejected a particular edition due to its
content. That issue, of course, turns on the propriety of
prepublication content regulation, not upon the applicability of

the Private Express Statutes.

In sum it is the reasonabl eness of the regul ations, on

their face, that is at issue in this case. Thi s includes both

17



t hose provisions based on the Postal Express Statutes and those
“which are unrelated. Therefore, the application of the Postal
Express Statutes to any particular mailing, especially TALB s
| weekly newsletter, is irrelevant to this case.' Addressing the
"reasonabl eness" of the District's regulations on their face is a
difficult task which I do not relish. Neverthel ess, that fs what
this case requires. Sinply avoiding these issues as the majority
has done is sinply not an intellectually honest option.
Therefore, for the edification of all concerned, | wll resolve
the true issues presented by this case. After waiting six years
for the Board' s decision, the parties deserve no |ess.?

‘The District's regulations are sunmarized at pp. 9-13 of -the
attached proposed deci sion. I wll address each section (in
numerical order) that is in dispute (i.e., those where the

District has excepted to the ALJ's finding of unreasonabl eness).

The majority's conclusion that the newsletter is not a
"newspaper or periodical" within the nmeaning of the postal
regul ations is highly questionable. However, since that
~.determnation is irrelevant to this case, | need not address it
further. '

During nmost of the six year period the Board held the case
i n abeyance pending a final decision in the U C. Regents, supra,
case, which was expected to dictate the propriety of sone (but
not all) of the provisions of the District's regul ations.

18



Section 2 - Advance Notice

. Relying on both:PERB precedent® and constitutional _
principles, the ALJ concluded that the |aw does not allow the
District to restrain TALB mailings prior to di ssenination. I

woul d affirmthe ALJ on this point, as Richnond/Sim is

controlling and I find no conpelling reason to overrule it.

However, as the Board did in Rchnond/Sim, | would refrain from

relying on constitutional |aw and decide the case on statutory
grounds only. Wiile the D strict may not screen the content of
TALB mai lings prior to dissemnation, it is inportant to note
-that to the extent this section of the regulations nerely

- requi res advance notice that TALB wi shes to use the mai | system
it is unquestidnably reasonabl e. Such notice would allow the
District to adequately plan for the carriage of TALB' s mailings,
t hereby | essening any effect upon the efficiency of the system

Section 3 - Publication Requirenents

The analysis of this section assunes post-publication
~-application only, for prior screening of mailings, as discussed
above, has been held to be unreasonabl e.

Subdi vi sions (a) and (b)

These subdivisions are based upon the Postal Express
Statutes and postal regulations (see 39 CFR 310.1). Subdi vision

(a) expressly allows newsletters such as TALB's, citing the

3Ri chnmond Unified School District and Sim Valley Unified
School District (19/9) PERB Decision No. 99 (hereafter

mictRi.chmond/ Si mi-);» Pittsburgh Unified School District, .,(.1978 PERB

Deci si on No. 47.

19



newspaper and periodi cal exception to the definition of a

f "letter" (39 CFR 310.1(a)(7)(iv)). This confirnms that the
carriage of TALB's newsletter is not at issue in this case. Mire
inportantly for this portion of the analysis, this subdivision
appears to be consistent wth the postal regulations and thus
constitutes "reasonable regulation.”

Subdivision (b) mrrors sonme of the |anguage of the
definition of a "letter" (39 CFR 310.1(3)0)), and thus would
appear to be reasonable. However, the second sentence states
that "Notices to building representatives for posting or for
foll owup action may not be sent.” | would find this to be
reasonable only to the extent that it can be read to be
consistent wwth the follow ng exception to the definition of a
"letter," at 39 CFR 310.1(a)(7)(viii):

Tags, |abels, stickers, signs or posters the type,
si ze, layout or physical characteristics of which
indicate they are primarily intended to be

attached to other objects for reading.

Subdi visions (c), (d) and (e)

These subdivisions were found by the ALJ to be reasonable if
-applied only after dissemnation. The District excepts to this
[imtation, but I would affirmbased on the discussion above with
regard to Section 2.

Subdivisions (f), (g), (h) and (i)

| disagree with the ALJ's conclusion that subdivisions (f)

through (i) are unreasonable. Subdivisions (f), (g), and (h)

w33 prohi bit “the -mai ling-of --any.material that sanctions, .induces,
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ai ds, encourages, abets or assists work stoppages, disruption of
regul ar school operations by acts of violence and destruction,
alteration or obliteration of Eiétrict property or records.
Paragraph (i) prohibits the sending of material violative of |aw,
The ALJ anal yzed subdivisions (f), (g), and (h) together,
rather inexplicably, as his analysis appears relevant only to
subdivision (f). The ALJ pointed to the no-strike clause in the
partiés' contract, along with the contractual grievance
procedure, as sufficient neans to regul ate work stoppages. He
concl uded t hat regul ati on of work st oppages through mail system
restrictions would give the District an unfair contract
enf orcenent advantage and discrimnate in favor of nonexcl usive
enpl oyee organi zations or those not party to a no-strike clause.
| find the ALJ's reasoning unConvincing. | see no unfair
contract enforcenent‘advantage stemmng from the nmere regul ation

of mailings concerning work stoppages. Such regUiation does not

~-directly influence the propriety of a work stoppage and woul d be

.of little effect in causing such conduct to cease. Simlarly, a
prohi bition of strike-related nmailings creates no significant
addi tional burden on an enpl oyee organi zation that has already
made a contractual pledge not to strike. Therefore, | do not
find such a provision in any way discrimnatory.

M/ rejection of the ALJ's reasoning is based on ny
conclusion that restriction of materials which advocate or
encourage unl awful, disruptive conduct is unguestionably

reasonable. Such conduct is not consistent with enpl oyee
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organi zati ons' statutory purpose and therefore should not enjoy

. the benefit of statutory access rights. Nor can public schoo
enpl oyers fairly be required to carry mailings which are not only
unrelated to legitinmate enpl oyee organi zations' activities, but
threaten to unlawfully destroy school property and di srupt the
educational process. For these reasons, | find that subdivisions
(f)y (g), and (h) constitute reasonable regulation to the extent
they seek to avoid use of the mail systemin the aid of illegal
activities. The ALJ apparently viewed subdivisions (g) and (h)
as relating to work stoppage situations, hence he anal yzed t hem
in that context. However, on their face, subdivisions (g) and

(h) do not apply solely to work stoppage situations.

Unl i ke subdivisions (g) and (h), subdivision (f) does not
seek to restrict only unlawful conduct. By its own ternmns,
subdivision (f) would prohibit mailings in support of all work
st oppages.* Wiile both legal and illegal work stoppages have the
~potential of seriously.disrupting the-educational process, work;.
- stoppages do not necessarily present the substantial threat to
peacef ul school operations® that violent or destructive conduct

clearly does. As discussed above, it is the unlawful character

of the conduct that justifies the restriction as to illegal work

4 woul d consider "illegal" work stoppages to be both those
unlawful as a matter of |aw and those nmade unlawful by contract.

°In Richrmond/ Sinm, supra, the Board concluded that "school
enpl oyer regul ati ons under EERA section 3543.1(b) should be
narromy drawn to cover the tinme, place and manner of the

« «zactivity, without.inpinging on the content unless it presents a

substantial threat to peaceful school operations.”
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st oppages. Further, a public school enployer may find many
“-lawful ~enpl oyee organi zation activities distasteful or
potentially burdensone, but such activities are given the
protection of the |aw. | therefore conclude that it is
unreasonable to restrict mailings which advocate or support
| awful activities, including work stoppages.

Subdivision (i), which nmerely prohibits the sending of

materials violative of law, was found by the ALJ to be

“unreasonably vague and overbroad. | disagree. This provision is
certainly broad, but its neaning is clear--the District will not
allowits mail systemto be used to carry illegal material.

~ .. Consistent with ny approval above of restrictions on the sending

of materials in support of illegal activities, | find it
reasonable to prohibit the sending of mailings which are
thenselves illegal. As there are a nunber of Lams whi ch m ght
make material illegal, it-wuld be difficult, if not inpractical
" to provide an exhaustive ‘list of aII~app|icab|enstatutes.and

| egal principles.

Section 4 - Frequency

This section limts mailings to one per week, not to exceed
three 8-1/2 x 11 inch pages. The ALJ found this to be an
arbitrary limt that was not supported by evidence concerning the
operation of the mail system \Vile it is true that the limts
appear to be arbitrary and the District failed to provide
evidence that would justify them | do not read this provision to

create a hard and fast rule. This regulation further provides
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that, if the associafion wi shes to send mailings of greater
+-frequency or length, it nust give the enployee relations office
24 hours notice. Assumng that this nmeans that additional
mai | ings would be allowed as long as the District has sufficient
.notice to allowit to plan for the additional carriage, this
provision is not unreasonabl e.

In addition, while a once-a-week, three-page limt is not

supported on this record, | nust enphasize that the statute does
not provide for unlimted access to the mail system Limtations
on the frequency and size of mailings nust necessarily be judged
on the circunstances existing in each school district.
- Logically, a central factor will be the burden varying vol unes of
mai |l ings place on the internal mail system Regul ations designed
to both protect access, yet mnimze its inpact, should be |ooked
upon favorably by this Board. Exanples are the District's

present requirenent that mailings be reviewed in advance as to

~.-vol ume, bul kiness, or other hazards:they m ght pose, and TALB's

.present practice of bundling mailings by school site.

Section 7 - Responses

This section prohibits enployees from sending responses to
association mailings. The ALJ found this restriction to be

unreasonabl e, relying on passages from Ri chnond/ Sim which speak

of the right of access in terns of two-way comuni cations between
enpl oyees and enpl oyee organi zations. He also found it

i ncongruous that the Legislature would provide for neans of
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comruni cation to enpl oyees but not provide for responsive

.. conmuni cation-to:their enployee organizations.

Gven the U. S. Suprene Court's decision in U.C_ Regents,
supra, the only enployee organi zation mailings that nmay be
carried wi thout postage are those which are not "letters" within
t he neaning of the postal regulations (39 CFR 310.1(a)(7)). M
review of those regulations has revealed no |isted exceptions
whi ch woul d enconpass responses from enpl oyees. Consequently, it
appears that all such responses would be "letters," and thus
prohibited by the Private Express Statutes. Wth that
understanding, | would find that section 7 constitutes
~"reasonabl e regul ation."

Section 9 - Reserved R ght

The portion of this provision that is in dispute is that
whi ch provides that the D strict may charge associations for
their share of the costs of maintaining the mail system The ALJ
- .found this unreasonable, relying primarily on the rationafe.of.u

- Regents of The University of California (Lawence Livernore

National Laboratory) (1982) PERB Decision No. 212-H, where the

Board held (in a situation not involving a mail system that
statutory access rights cannot be subjected to the taxation of

costs. In the Board's underlying decision in U C Regents, PERB

Decision No. 420-H °this principle was expressly extended to the

SPhe only issue on appeal in U.C. Regents was the effect of
the Private Express Statutes on access rights arising under state

wrovil aw, Consequently, the renminder of the Board's decision

continues to be precedential.
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use of internal mail systens. Wiile precedent on this issue
arose under HEERA, the relevant prbvisions of the EERA are nearly
i dentical and should be interpreted in the sane fashion.
Consequently, | would affirmthe ALJ's holding that this

provi sion of the regulations is unreasonabl e.

Section 10 - Sunmmary Provi sions

This section sinply states that the use of the District's
mai | systemis governed by the Private Express Statutes. The ALJ
found this unreasonable due to his conclusion that severa
exceptions to the Private Express Statutes nmade them i napplicable
to an enpl oyee organi zation's use of the enployer's internal
system That view, of course, was not shared by a majority of

the U.S. Suprene Court in U C Regents. Since it is now

established that the Private Express Statutes do apply, this

section is unquestionably reasonable.

CONCLUSI ON

Unlike the majority, | would address the reasonabl eness of
the District's mail systemregul ations, for that is the issue
this case squarely presents. The mpjority has instead chosen to
focus on a matter not even at issue in this case, i.e., whether
TALB's weekly newsletter is a "letter" within the neaning of the
postal regulations. As discussed above, | would affirmin part

and reverse in part the ALY s proposed deci si on.
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attorneys for Long Beach Unified School District.
Bef ore Stephen H. Nai man, Adm nistrative Law Judge.

|. STATEMENT OF THE CASE

On March 8, 1980, charging party, Teachers Associ ation of
Long Beach (hereafter TALB or Association) filed an Unfair
Practi ce Charge against respondent, Long Beach Unified School
District (hereafter District). The Charge alleges that the
District violated sections 3543.1(b) and 3543.5(a)(b)(c) of the
Educati onal Enpl oynent Rel ations Actl (hereafter EERA or Act)
by adopting unreasonabl e regul ati ons governing the use of the
District mail service; by notifying the Association that
previously allowed Association conmmuni cations would no | onger

be carried by the District mail service and by denying the

The Educational Enploynent Relations Act is codified at
Gover nment Code section 3540, et seq.

Thi's Board agent decision has been appealed to
the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale my it be cited as precedent.




requests by TALB to alter the regulations and nmake them
reasonabl e.

The District filed its Answer on May 27, 1980 denying the
all egations of the Charge. The District affirmatively alleged
that its mail regulations were nmandated by and consistent wth
the federal Private Express Statutes and the regul ations of the
United States Postal Service. An informal conference was held
on June 3, 1980. The parties could not agree upon a settlenent
proposal. A conplaint was issued by the Public Enpl oynent
Rel ati ons Board.

A formal hearing was scheduled for August 13, 1980. On the
day the formal hearing was to commence, respondent distributed
an anmended set of mail access regulations and the parties
di scussed certain issues raised by the Charge as well as the
possibility of informally resolving the dispute. The parties
were still unable to reach agreenent or viable settlenent.
However, it was understood that charging party woul d anend the
Unfair Practice Charge to nore squarely confront the
reasonabl eness of the District's anmended mail service
regulations in relation to the federal Private Express
Statutes. The date of the formal hearing was rescheduled to
permt charging party an opportunity to anmend its Charge. On
Cctober 3, 1980, charging party filed an Amendnent to the
Unfair Practice Charge and on Cctober 21, 1980 respondent filed
and Anended Answer to Unfair Practice Charge.



The formal hearing commenced pursuant to notice on March
27, 1981 and continued on May 28 and 29, 1981. During the
course of these proceedi ngs, a disagreenent devel oped between
the parties as to the scope of the Arended Charge and the
under st andi ngs reached between the parties on August 13, 1980.
Respondent nmade an oral notion that the Adm nistrative Law
Judge who had assisted the parties at that earlier date
disqualify hinself from further participation in the case. The
Adm ni strative Law Judge denied the notion. Counsel for
respondent requested and was granted the right to appeal the
matter to the Chief Adninistrative Law Judge pursuant to
California Code of Cvil Procedure, section 170. After both
parties had been given full opportunity to brief the matter,
the Chief Adm nistrative Law Judge sustained the ruling of the
Adm ni strative Law Judge on Decenber 11, 1981.

The formal hearing in this matter resuned on March 25, 1982
and concluded on March 26, 1982. Pursuant to an agreed-upon
briefing schedule, final briefs were received on July 12, 1982
and the matter was submtted.

I'1. FILNDINGS OF FACT

A. Background

Long Beach Unified School District enconpasses an area in
excess of 128 square mles. Wthin the District there are 77
school sites covering grades kindergarten through 12 as well as
certain special schools, continuation high schools and adult
education schools. In addition there are 30 Child Devel opnent
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Centers contiguous to the school sites. As of 1981, the tota
enrol | ment of students in grades kindergarten through 12 was
56,125. Additionally, the District had 3,244 adult students.
The District enploys approximately 2,883 certificated enpl oyees
and approximately 2,200 classified enpl oyees.

During the tines relevant to this proceeding, there were
four separate collective bargaining units, two classified and
two certificated. The majority of the classified enployees are
represented by California School Enpl oyees Association. The
certificated enployees are in units covering teachers who teach
grades kindergarten through 12 and teachers who teach in the
Chi |l d Devel opnment Centers. Both units are represented by the
charging party, Teachers Association of Long Beach.

At all tines during these proceedings, TALB and the
District were parties to a collective bargai ni ng agreenent
which had as its termMay 21, 1979 through June 30, 1982.
During negotiations for this agreenment, certain proposals were
made relating to use of the school mail service. These
proposals were eventually dropped and the contract is silent on
the question of use of the school mail service. In addition,

the agreenent contains a no strike clause.



B. The District Ml Service

The District maintains an internal mail distribution
system The District mail service transports conmunications
between the Adm nistrative offices in the Board of Education
Building and the 77 school sites plus 30 Child Devel opnent
Centers. In addition, the service picks up mail from each of
the sites and returns it to the mail roomeither for
distribution within the Board of Education Building or for
distribution to one of the other school sites of the District.
The mail service transports nmail between 51 different offices
Wi thin the Board of Education Building twice a day. The nai
roomis located on the first floor of the Board of Education
Bui | ding and occupies a concrete encl osure approximtely 20 by
40 feet. In addition, there is a dock area with space for the

three vans used to carry the mail.

The District enploys five enployees; three who drive the
vans and two who work full-tinme in the mail room All
enpl oyees work an eight-hour day, however, the three nmessengers
who drive the vans begin slightly earlier than the two
permanent|ly assigned mail room enpl oyees. The procedures on a
daily basis involve picking up nessages first thing in the
morni ng. Thereafter the nessengers begin the mail routes.
Each of the three vans stops at an assigned school site. The
schedul e allows approximately 10 to 15 m nutes between each

stop. During these stops, the nessenger will drop off mail for



a school site and pick up mail froma school site. Mail which
is picked up and dropped off is carried to and from the school
site in a single container or "bin." After the mail is
delivered to a school site it is then sorted by a clerica

enpl oyee and placed in thé appropriate enpl oyee's nmail box.
Mai | received froma school site is returned to the mail room
for sorting at the end of the route.

The enpl oyees driving the van usually return to the mail
room sone tinme in the afternoon follow ng their |unch break.
Upon return to the nmailroom the bins fromeach of the school
sites are carried into the mail roomfor sorting. The
messengers assist in sorting the mail upon conpletion of their
rout es. At the conclusion of the day, the bins containing
mai |l for delivery the following day are |oaded into the
trucks. Uncontradicted testinony indicates that it takes a
mai | room enpl oyee approximately one mnute to sort 17 to 20
pieces of mail. The District mail enpl oyees sort approxi mately
8,500 to 9,000 pieces of mail each day. In addition to this
amount, the District mail room enployees are required to
process mail fromthe District to be sent through the U. S.
mails to points outside of the District. The annual budget for
the mail roomis approximately $123,000, and it is estinated
that it costs the District five to six cents to process each

itemof mail. The District mail service carries conmunications



relating to the business of the District such as payrol
records instructional materials, student records, and
accounting records.

C. The District's Requlations Covering Use of the Mail Service

The District has had regul ati ons governing the use of the
mai | service since 1960. In 1976, follow ng the passage of the
EERA, the District had regul ati ons which prohibited use of the
school mail system by any enpl oyee organi zation. In the years
1976 through Decenber of 1979, the record reveal s that
unbeknownst to the District, enployees were utilizing the
school mail service to communicate wth charging party, TALB.
Whi Il e the anount of comrunication which took place is not
expressly revealed by the record, it is clear that enployees
utilized the mail system for conmunications including responses
to Associ ation surveys concerning negotiations. The record
further reveals that enployees would usually give their
communi cations to a site representative who would then forward
themin an envelope to TALB which had and still has a
receptacle at the Board of Education Building. Thereafter the
Associ ation would pick up these materials and take them down to
the TALB offices in Long Beach.

I n Decenber of 1979, the District intercepted a TALB
comuni cati on which instructed individual enployees to

communi cate to TALB through the school mail system By



communi cati ons of Decenmber 21, 1979, Assistant Superintendent
WIlliam Marm on instructed TALB and the District's enpl oyees
not to use the mail system for comunications to the
Associ ation

I n approximately |late February 1980, the District
promul gated a new set of regulations entitled "ADM N STRATI VE
REGULATI ONS FOR EXCLUSI VE REPRESENTATI VE ASSOCI ATI ON USE OF THE
DI STRICT MAIL DELIVERY SERVICE." These regulations are
ostensi bly based on PERB s decision concerning access to schoo

mai |l systenms in Richnond Unified School D strict and Sini

Valfey Unified School District (8 1/79) PERB Decision No. 99.

TALB expressed its concern about the legality of these
regul ations but the District held firm In August 1980 the
- District anended these regulations and to date they renain
unchanged.

The regul ati ons anmended in August 13, 1980 permt enployee
organi zati ons and cher associations to utilize the school mail
di stribution system Prior to February 1980, associations were
not permtted to use the District mail service. Thus, these
regul ations grant a broader right than previously had existed.
However, the regulations only permt an association to use the
District's mail distribution systemto send one regul ar

newsl etter once a week. In sunmary, the regulations provide:



1. Eligibility

Associ ati ons and organi zations, other than an excl usive
representative, are required to file certain identifying
information prior to being permtted to use the mail system

2. Advance Noti ce

Any associ ation or enpl oyee organi zation desiring to use
the mail systemis required to file two copies of any mailing
by 9:00 a.m of the day prior to the date when distribution is
requested. No nmailings may be given to the mail roomuntil the

District Enployee Relations O fice notifies the sender that the

mai | i ng has been "approved.” The Enpl oyee Relations Ofice
will notify the mail room and any sending association if
materials are not approved and such materials will be returned

to the sender.

3. Publ i cati on Requirenents

Materials distributed through the District mail system
"must be official association materials such as newsletters

issued by a local association.” (Enphasis supplied.) These

publications nust neet the District's interpretation of the
Private Express Statutes, the Education Code and the District's
Regul ations. The following criteria are set forth as a basis

for determ ning whether the District wll approve a mailing:



a. Newsl| etters issued on a reqular basis
(weekly, nmonthly, quarterly) may be sent
through the District mail service.

Irregul ar or special flyers may not.
Comrer ci al announcenents will not be
approved. [Per Private Express Statutes 39
CFR, 310.1(a)(7)(1v)]

b. Itens/letters directed to specific
persons or persons by title may not be
sent. Notices to building representatives
for posting or for followup action may not
be sent. [Per Private Express Statutes 39
CFR, 310.1(a)]

. Per PERB Deci sion No. 99, any materi al
which "inspires immediate violent conduct
by readers or substantially inpairs any
school function" shall not be sent through
the District mail service.

d. Per PERB Deci sion No. 99, any materi al
that is critical of public school officials
with "actual malice or reckless disregard
for truth" shall not be sent through the
District mail service.

e. That which urges the passage or defeat
of any school neasure of the District
including, but not limted to, the

candi dacy of any person for election for
the governing board of the District may not
be sent. —

f. That which calls for, sanctions,

i nduces, aids, encourages, abets or assists
in any manner a strike, synpathetic or

ot herw se, wal kout, slowdown or work
stoppage of any nature by enpl oyees of the
District may not be sent.

g. That which calls for, sanctions,

i nduces, aids, encourages, abets or assists
in any manner a disruption of the regul ar
school operations by acts of violence by
enpl oyees of the District may not be sent.
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h. That which calls for, sanctions,

i nduces, aids, encourages, abets or assists
in any manner the destruction, alteration
or obliteration of any District property or
record, including student records or the
renoval of such property or records from
the District prem ses by enployees of the
District may not be sent.

i No publication shall contain materi al
viol ative of |aw

4. Frequency

Mai lings to an association's nmenbership are normally
l[imted to one (1) communication per week per association.
Each mailing shall not exceed three (3) 8 1/2 x 11 inch pages.
If the association wishes to send a second publication or one
of nore than (2) two pages, it nmust notify the Enpl oyee
Rel ations O fice 24 hours prior to the mailing.
5. Handling

a. Any materials sent through the District mail service
must be acconpanied by a conpleted request form "Request to
Use District Mail Service." This request formrequires the
sender to list certain information, and nust have a signature
to indicate that the person requesting the use of the mail
service has "read and understood" certain civil and crimna
statutes relating to |libel and slander which appear on the

reverse side of the form?2

2The reverse side of the request form quotes from
sections of the California Penal Code section 248 and
section 249 involving the definition of libel and the penalties
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b. Any materials sent through the District nmail service
must not create an "undue inpact" on the service. Those using
the mail service nust count, package and | abel materials and
address themin bulk fashion for receipt at a given site. The
materials nust be delivered to the mail room at |east 24 hours
prior to the requested delivery date. No bulk mailings may be
originated at a school site. Al mailings are subject to a
determ nation by District personnel that they may be feasibly
handl ed on a given date. |

6. Site Distribution

Associ ation representatives at each site are to be
responsible for distributing materials to the individual mai
boxes during non-duty tinme. The District's only responsibility
is to informan association's site representative that the
materials have arrived at the site for distribution or to
otherwi se place these in the association site representative's
mai | box.

7. Responses Through The District Mail Not Permtted

| ndi vi dual enpl oyees may not return responses to

association mailings or otherwi se address nail to the

for anyone who publishes |ibellous material. The reverse side
al so summari zes California Cvil Code, sections 44, 45 and 46,
whi ch define defamation, libel and slander. Al so sunmarized

are certain sections fromthe treatise on California

Juri sprudence, sections 139 and 140, relating to republication,
multiple publication and the extent of publication of
defamatory materi al .
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associ ation for delivery through the District mail .service.
United States mail is to be used for these purposes. The
exchange of personal mail by individuals is prohibited. [Per

Private Express Statutes, 39 CFR, 310.2(a)(b).]

8. Hol d Harnl ess d ause

The District disavows responsibility for any clains or
| egal actions against an association arising out of the use of
the District mail service. Further the District infornms users
of the mail service that they are responsible for the content
of their communications and are to be aware of the Cvil and

Penal Code provisions on the reverse side of the request form

9. Reserved Ri ght

The District reserves the right to amend or nodify its
regulations and to withdraw mail service privileges from
associations who fail to conply wwth the regulations. Further,
upon notice, the District reserves the right to charge
associations for their respective share of the costs of
mai ntai ning the mail service.

10. Summary Provi sions

Finally, the regulations state that the use of the mail

service is governed by the Private Express Statutes of the

United States Postal Service. These regulations, as revised,
are presently in effect in the District and are the subject of

the instant dispute.
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D. The Use O The Nhil Service In Practice

The record reveals that since the pronul gation of the above
regulafions, charging party and any other association have been
permtted to utilize the District's mail delivery service to
send one regular newsletter per week. In practice, TALB has
restricted its mailings to a single, one or two page newsletter
per week. There is no evidence that TALB desires to send nore
than one regular, |ocal, weekly newsletter to its
constituents. Except for a regular newsletter, the D strict
has not permtted any other nmailings to TALB nenbers or any
ot her association nmenbers. Thus TALB has not sought perm ssion
to mai|l surveys concerning contract negotiations nor has TALB
been able to mail election materials to its nmenbers or other
newsl etters from the National Education Association with which
it is affiliated. TALB has not sought to recruit new nenbers
through the District mail service, nor has it sent insurance
informati on or other nenbership materials to enpl oyees of the
District through the District mail service. There is no
evi dence that any other associations in the D strict have
sought to use the mail service for any purpose what soever.
There is no evidence that TALB has requested perm ssion to send
more than one nuiling per week or a mailing of greater volune

than three (3) 8 1/2 X 11 inch pages.

Mor eover, since Decenber 1979, enployees have not generally

used the mail service to respond to any of TALB's inquiries
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concerning contract negotiations, nenbership el ections,
i nsurance information, grievances or other matters concerning
whi ch TALB may desire to hear fromits constituents.

Any comruni cations to TALB from enpl oyees at a school site,
are generally directed to the site representative and then the
site representative takes the responsibility of..carrying the
communi cations back to the association office. Simlarly when
the Association desires to conmunicate with its nmenbers in a
manner not permtted_by the regul ations these communications
are delivered to each site by TALB board nenbers or by site
representatives. The mailings permtted by the regulations are
bundl ed for each site and then the site representative receives
the mail and distributes it to the individuals through their
site mail boxes. Thus mailings by TALB to its nmenbers through
the District mail service generally involve approxi mately one
package of . mail per site. The District clerical enployee at
each site is only required to place the packet of association
mail in the hands of .a site representative. A TALB mailing
will thus involve only 107 pieces of bundled mail, one for each
of the 77 schools and the 30 Child Devel opnent Centers.

Based upon these facts the Association contends that the
District has unreasonably restricted rights to utilize the
district mail service. In response the District contends that
its regulations are reasonable, are mandated by the federa

Private Express Statutes, the California Educati on Code, PERB
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case law, and the need to maintain an efficient and cost
effective mail service in the District.
In practice the District has refused at |east three
newsl etters of ..the Association pursuant to the provisions of
the regul ations which purport to require District approval
based on content. On two occasions the District refused to
permt a newsletter which contained certain material relating
to local political canpaigns and school board elections. On at
| east one other occasion the District has refused to permt the
Association to send a newsletter containing a paid
advertisenent. And still on another occasion the District
refused to permt a panphlet containing League of Wnen Voters
i nformati on.
| SSUES
A Wiet her on the facts of this case charging party has
established that the District denied enployee organizations and
enpl oyees their statutory rights.
1. Whet her the Association has a right to utilize
the District mail service.
2. Whet her an Association's right to utilize a
District mail service includes the right to
receive mail from enpl oyees.
B. Wiether the District has justified that it reasonably
restricted use of its mail service based upon the federa

Private Express Statutes and federal regulations.
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C Wiether the District has justified that it is
reasonable to bill enployee associations for their share of the
cost of the use of mail service.

D. Whet her the District has justified that it is
reasonable to linmit use of the mail service based upon the
guantitative and econom c burden.

E. Wether the District has justified that it is
reasonable to review in advance the content of .conmunications
sent by associations through the District mail service.

F. Wiether the District's content requirenents for
advance approval of conmunications sent through the D strict

mai|l service are reasonabl e:
1. Pursuant to the Private Express Statutes;
2. Pursuant to the decision of PERB in

Ri chnond/ Sim_, supra;

3. Pursuant to the contract between the parties;
4. Pursuant to the Education Code.
G Wiether the District'.s regulations are justified by
alternatives to use of the mail service.
H. Whet her  charging party has established a violation of .
3543.5(a) and (b) of the EERA
l. Wet her charging party has established a violation of
3543.5(c) of the EERA.
J. What renedy, if any, is appropriate.
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CONCLUSI ONS OF LAW

A The Association's Claimthat the District _Unlawfully
Denied it the Right to Use O her Mans of
Conmuni cat I on.

1. The Association's Right to Use the District Mail
Servi ce.

The Educational Enploynent Relations Act, section 3543.1(b)
provi des that enpl oyee organi zations "shall have . . . the
right to use institutional bulletin boards, mail boxes and ot her
means of‘connunication, subj ect to reasonabl e
regulation. . .." Section 3543 provides that for purposes of
representation on all matters of enployer-enpl oyee relations
"[ p]ublic school enployees shall have the right to form join,
and participate in activities of enployee organizations of
their owmn choosing . . " or to refrain fromdoing so.

Section 3543.5(a) makes it an unfair practice for a public
school enployer "to inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to discrimnate against
enpl oyees, or otherwise to interfere with, restrain, or coerce
enpl oyees because of their exercise of .rights guaranteed by
[the EERA]." Section 3543.5(b) makes it unlawful for an
enpl oyer to "[d]eny to enpl oyee organizations rights guaranteed
to them by [the EERA]."

The Public Enpl oynent Rel ations Board has determ ned that
the California Legislature intended that the internal nail
systens of .school districts .are "other means of comrunication”

whi ch enpl oyee organi zations have a right to use pursuant to
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section 3543.1(b) of the EERA. This right is qualified solely
by a District's need to reasonably regulate the use of such

facilities. Richnond/Sim, supra at 12-14.

In the case of Richnond/Sim, supra the Board exam ned mai

systens in two other school districts which were substantially

simlar to the one at issue here. PERB sai d:

As a threshold matter, PERB finds the
Legislature intended to include the use of
internal school mail systens as one of the
enpl oyee organi zation access rights

aut hori zed by section 3543.1(b) of EERA.
(ld. at 9.)

As a concomtant issue, PERB, later in its decision, went
on to confront the question of whether denial of access to the
school mail systens denied any enpl oyee rights protected by the

EERA. The PERB st at ed:

A different question is raised by the
organi zational clains that the districts
interfered with, restrained or coerced
enpl oyees in the exercise of their rights
guaranteed by EERA, in violation of
section 3543.5(a). (1d. at 29.)

PERB went on to find that the denial of .use of the school
mai | system constituted "sone" harmto enployees' rights to
recei ve communi cations from enpl oyee organi zati ons. PERB then
shifted the burden to the District to show that the harm was
justified by operational necessity. (ld. at 29-31; see also

Carl sbad Unified Unified School District (1/30/79) PERB

Decision No. 89; WIlson v. University of California at Berkel ey

(11/25/81) PERB Decision No. 183-H at 5.)
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2. The Association's Right to Receive Mail from
Enpl oyees.

The facts in Richnond/Sim, supra, did not directly posit

the question of whether the right to utilize a school nai
system enconpassed use by enpl oyees responding to or

communi cating with their selected representative. However, the
| anguage of that case is instructive. The Board observed that
school districts had historically made their mail systens
avai l abl e for two reasons:

Ef fecti ve conmunication between enpl oyee
organi zations and their nenbers is essential
for productive enpl oyer-enpl oyee rel ations;
and mai|l systens are perhaps the nost
efficient. and non-di sruptive neans of
communi cation avail able to enpl oyees and
their representatives. (R chnond/ SI'm ,
supra, at 10.) (Enphasis supplied.)

The Board went on to observe that in determ ning what
constitutes reasonable regul ation:

[District limts on access rights granted
to enpl oyee organi zations . . . are to be
consistent with statutory |abor |aw
principles set forth in EERA. Wthin this

| abor policy design, effective and

non-di sruptive organi zati onal conmunications
are an inportant aspect of enployee rights
‘to form join, and participate' in enployee
groups . . . by serving as necessary |inks
bet ween enpl oyees and their

representatives. Wthout adequate
comuni cati ons, these enpl oyee rights at
their work place would be largely enpty or
subj ect to enployer whim and dom nati on. In
turn, enployees and their representatives

m ght be forced to pursue unschedul ed,

di sruptive and even secretive neans of
communi cation hardly benefiting schools in
this state. (ld. at 15.)
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Thus PERB observed that EERA section 3543.1(b) was a

"legislative step to . . . insure that enpl oyee organi zati onal
communi cations would be relatively unhanpered.” (lbid.)

In further analyzing section 3543.1(b) of the EERA, PERB
noted that since it was the section's design to "protect
enpl oyee organi zations' ability to comunicate freely with
enpl oyees, it is appropriate to consider cases dealing with
enpl oyees' ability to communicate anmong thenselves.” (1d.
at 16.)

PERB then went on to analyze certain private sector and
constitutional |aw cases relating to the underlying principles
which justify the need for an adequate neans of

‘enpl oyee expression.® (See Richnmond/Sim, supra, 16-18 and

cases cited therein.)

The Board did not expressly find that the right to use
ot her nmeans of comunication extended to enpl oyee responses and
communi cations to their selected representatives. However, the
rationale and analysis in the Board s decision |leads to the
conclusion that PERB recogni zed the Legislature was aware of

enpl oyees' need to be able to express thenselves. Indeed the

3PERB may use federal |abor |aw precedent where applicable
to public sector labor issues. Fire Fighters Union v. City of
Vallejo (1974) 12 Cal.3d 603 [116 Cal . Reptr. 507]; Pajaro
Vall ey Unified School District (5/22/78) PERB Decision No. 51;
Sweet wat er _Uni_on H gh School District (12/6/76) EERB No. 4
(PERB was previously known as the Educational Enpl oynent
Rel ati ons Board or EERB).
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right to utilize other neans of cbnnunication gi ven expressly
to enpl oyee organi zations is, in part, derived fromthe
language of private sector cases which guarantee to enpl oyees
the right to conmuni cate anong thenselves and with enpl oyee

or gani zati ons.

The structure of the EERA premi sed upon the right of full
and free conmuni cati on anong enpl oyees, enployers and enpl oyee
organi zations nust of necessity envision that enployee
organi zations will need to solicit information and
comuni cations fromthe affected enployees. It is incongruous
that the Legislature would establish a unilateral . statutory
right of communication to enployees, thus creating a vacuumin
the vital area of enployee response. Such a statutory
interpretation woul d deprive enpl oyee organizations of any
means of discovering the enployees' opinions as to contract
provi sions, contract negotiations, contract violations,
grievances and general matters affecting the day-to-day
operations of the enployee organizations seeking to represent
those individuals. It cannot logically be concluded that the
Legi slature wanted to silence this vital source of input
necessary for enployee organizations to fulfill their duty to
fairly represent their nenbers. (See EERA section 3544.9.)
Finally the record itself shows that the District on occasion
has permtted TALB to use the mail service to solicit enployee

i nput concerning enpl oyee-paid income protection plans which
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bear a reasonable relationship to the enpl oynent concerns of.
the enpl oyer, the enpl oyee organi zations and their nmenbers.
It is concluded that the right to use other nmeans of
communi cation, nore specifically District mail systens,
includes the right to receive comruni cations from enpl oyees.
The regulations of. the District summari.zed above prohibit
use of the District mail system by enpl oyee organi zati ons,
except for mailing of one regular weekly newsletter of the
| ocal organization, limted in size to a three-page docunent
8 1/2 x 11 inches. Moreover, the regul ations when read
in their entirety and specifically paragraph 7 prohibit
i ndi vidual enployees fromnmailing to their representatives
any conmuni cations or responses to conmunications via the
District mail system These provisions of the District's
regul ations appear to unduly Iimt the right to use the
District mail system The record thus supports a concl usion
that charging party has made out a prinma facie case. The
burden is thus shifted to the District to justify the
reasonabl eness of the regulations at issue here.

(Richnmond/ Sim, supra, at 20-21 and cases cited therein.)

B. The District's Justification that it Has Reasonably

Privat tut. n Al nving E
Regul ations.
The District urges that certain limtations enbodied in

its regulaticons are required by the federal Private Express
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Statutes and the attendant regulations -interpreting them
(See 18 U. S.C, secs. 1693-1699; 18 U.S.C, .sec. 1724;
39 U.S.C, secs. 601-606).

The Private Express Statutes derive their authority from
Article |, section 8 clause 7 of the U.S. Constitution which
directs Congress to establish "post offices and post roads."

(nited States Postal Service v. Brennan (2d Gr. 1978) 574

F.2d 712, 714.) Pursuant to 39 U.S.C, sec. 401(2) the Postal
Service adopted substantive regulations relating to the Private
Express Statutes, codified in 39 CF. R secs. 310, 320. These
federal regulations have been held to have the sane preenptive
effect on state laws as do the Private Express Statutes

themselves. (Qover City v. U S. Postal Service (CD. Cal.

1975) 391 F. Supp. 982, 986.)

In ex _parte Jackson (1877) 96 U.S. 727, 734, the Court
held that "the power of Congress over the mail is an exclusive
power and enbraces the entire postal systemof the country.”
Several non--binding authorities including Advisory Opinions of.
the United States Postal Service have indicated that the
Private Express Statutes and regul ations specifically apply to
school district mail systens.

The District contends that the Private Express Statutes
which grant a nonopoly to the mail service limt its ability to
carry any letters and other materials on behalf .of . .an enpl oyee

organi zation or on behalf of enployees seeking to comunicate
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with an enployee organization.* The District takes the
position that unless the carriage of materials by the District
mai | service can fall within an express exception to the
Private Express Statutes that such conduct on the part of .the
District would be violative of federal law?®

Pursuant to the second exception found in 39 C F. R,
sec. 310.2(d), the District may carry its own nmail via its mail

service as "letters of the carrier." The District has

4The Private Express Statutes place responsibility on
entities carrying mail to insure that there is no violation of
federal law. ~ Thus the legal inpetus for the District's
regulat|ons appears to come from39 C F.R sec. 310.4 entitled
"R Ll (riers." This section cautions private
carr|ers t hat theK shoul'd take reasonable measures to inform
their customers that only proper mailable materials should be
given to them for carriage. It also states that carriers
shoul d desist from carrying certain items when reasonably
accessible information indicates to them that the itens
tendered are not proper under the Private Express Statutes.

539 C.F.R, secs. 310.2(d) and 310.3 contain five
exceptions which permt private carriage of letters:

(1? [letters which] relate to some part of the
cargo of, or to some article carried at the same tine
by, the conveyance carrying it;

(2) [letters which] are sent by or addressed to
the carrier;

_ (3) [letters which] are conveyed or transmtted
wi t hout conpensati on;

(4) [letters wh|chﬂ are conveyed or transmtted
by speci al nEssenger oyed for the particular
occasion only . .

(5 [letters which] are carried prior or
subsequent to mailing.
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additionally provided in its regulations that it will carry
regular newsletters of an organization. The District's
position is based on the fact that the Private Express Statutes
cover the private carriage of letters. As codified in the

regul ations, a "letter" has been given a broad definition: a
message directed to a specific person or address and recorded
inor on a tangible object.” (39 CF.R sec. 310.1(a).)
Accordingly, matters that do not constitute "letters" are
outside the prohibitions of the Private Express Statutes.
Several itens specifically excluded include photographic
materials, tags, |abels, ‘stickers, signs and posters, books,
cat al ogues, telephone directories and printed letters
di ssem nated to the public. (See generally 39 C F. R
sec. 310.1(a) (7) (i)-(xi).)
The District permts the mailing of one regular newsletter
by enpl oyee organi zations pursuant to the definitiona
excl usion of "newspapers and periodicals" found at 39 C F. R
310.1(a)(7)(iv). The phrase "newspapers and periodicals" is
not defined in the Private Express Statute regul ations.
However, according to one of the United States Postal Service
Advi sory Opinions dated July, 1976, "a newspaper or periodica
must be issued at regular and stated frequencies." (Qoinion No.
PES 76-17, p. 6.) This definition of newspaper or periodical

requiring regular issuance at stated frequencies appears to
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have been derived fromWbster's New International Dictionary.
Thus, except for regular newsletters issued by an enpl oyee
organi zation, the District's regulations prohibit all . other
mai | i ngs. by an enpl oyee association through the mail systemin
reliance upon the Private Express Statutes and the
interpretative regulations. Simlarly, these regulations and
statutes are relied upon to preclude use of the District mai
service by enpl oyees when attenpting to conmunicate with a
representative organi zation and to preclude any newspaper
mai | i ngs which contain "commercial announcenents."6

PERB has concluded that it is constftutionally
inmperm ssible for this Agency to determne that the statutes
it administers are unenforceable or unconstitutional.’

(Richnond/ Sim supra, at 14 fn. 6; see also, WlliamH WIson

6Conpare the District's regul ati on paragraph 3(a) and 39
CF.R 310.1(a)(7)(iv). The reason for the prohibition against
commerci al announcenents is not at all clear.

7Cal. Const., Art. 111, sec. 3.5 (1978):

An adm ni strative agency, including an
adm ni strative agency created by the constitution
or an initiative statute, has no power:

(c) To declare a statute unenforceable, or
to refuse to enforce a statute on the basis that
federal regulations prohibit the enforcenment of.
such a statute unless an appellate court has nade
a determnation that the enforcenent of such
statute is prohibited by federal |aw or
regul ati ons.
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v. University of California at Berkeley, supra.) Specifically

PERB has declined to hold that the access afforded to a
District's mail system under EERA conflicts with or is
preenpted by the provisions of the Private Express Statutes.
Any such finding nust be nade by another tribunal.

(Richnond/Sim, supra, at 14 fn. 6.)

Whil e the Board need not reach the question of whether the
EERA has been preempted by federal law, it is possible to read
the Private Express Statutes to be consistent with the
provi sions of the EERA

The | anguage of .the Private Express Statutes _expressly
excepts from the statutory prohibitions ". .. the conveyance
or transmssion of letters or packets by private hands w t hout

conpensation . . . .". (See 18 U.S.C, sec. 1696(c).)8 To

8The regul ations explain this statutory exception:

(c) Private hands wi thout conpensation. The
sending or carryrng of Tetters wthout conpensation
is permtted. Conpensation generally consists of a
nmonetary paynent for services rendered, Conpensation
may al so consi st, however, of non-nonetary val uable
consi deration and of good will. Thus, for exanple,
when a business relationship exists or is sought
between the carrier and its user, carriage by the
carrier of the user's letter will ordinarily not
fall under this exception; or, when a person is
engaged in the transportati on of goods or persons
for hire, his carrying of letters "free of charge"
for custoners whom he does charge for the carriage
of goods or persons does not fall under this
exception. (39 CF. R sec. 310.3(c).)
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fall within the exception, a carrier may neither be nonetarily
nor non-nonetarily conpensated for mail services rendered. In
situations simlar to the instant case, certain advisory
opinions of the United States Postal Service posit that the
very nature of the economc relationship between a union and an
enpl oyer gives rise to a quid pro quo for the carrying of mai
and therefore anbunts to "non-nonetary conpensation" despite
the fact that no charge is nmade for the services. Moreover,

t hese opinions argue that whether or not use of the mail system
is part of the collective bargaining agreenent between the
parties, the services of the enployees coupled with the

specul ative failure of an association to press other demands
fron1fhe enpl oyer gives rise to conpensation within the nmeaning
of the Private Express Statute. The District makes a simlar

argunment in the instant case.

None of the advisory opinions upon which the District
relies was issued pursuant to a statutory schene such as exists
under the EERA. The advi sory opi nions assune that the use of
the mail systens in question is discretionary. In the instant
case, under EERA, the |law mandates that the D strict nmake
avai l abl e to enpl oyees and enpl oyee organi zati ons other neans
of communication including a District mail system The
obligation to nake the the mail system avail able derives from
statute and not fromcontract or the enploynent relationship.

Therefore, there is no consideration running to the District
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for the use of its mail system Rather, school districts in
the State of California are required to nmake their mail systens
avai |l abl e to enpl oyee organi zati ons w thout conpensation or
charge. Thus the use of the mail systemis wthout
conpensation and arguably falls within one of the exceptions of
the Private Express Statutes. (See discussion and cases cited
at pp. 32-34, infra.)

The position of the District and the opinions on which it
relies. are further found to be untenable when analyzed in |ight
of .the relationships of all the parties affected by the
statutory provision in question. The EERA clearly affords all
enpl oyee organi zations a right to use school mail systens.
Thus, even if there were non-nonetary consideration flow ng
from the exclusive representative by virtue of a contract wth
an enployer or by virtue of the conpensation given to the
enpl oyees it represents, there is no basis for finding
consi deration between the enployer and those organi zations who
are not the exclusive representative of enployees. It cannot
be argued that the Legislature of California intended to give a
greater right of communication to non-exclusive representatives
than it did to the exclusive representatives who have a
contract with the enpl oyer.

It is found that those provisions of the District's
regul ation which limt the use of the mail .service only to

enpl oyee organi zati ons sending regular newsletters and which

30



otherwi se restrict certain content of such newsletters or
communi cations, cannot be justified by reliance upon the
Private Express Statutes. ance this is the sole basis upon
which the District relies to justify the exclusion of such
connunicafions through the District mail system these

excl usi ons nmust be found to be unreasonable and therefore
constitute an unlawful restriction of the right of access to
school mail systens.

C.. The District's Justification of its Right to Charge for
Use of the Marl Service.

Paragraph 9 of the District's regulations provides:
"[a] | though associations are not currently charged for costs,
upon advance notice, the District reserves the right to bil
associ ations for their share of the costs of maintaining the
mai | service." This provision of the District's regulations
relates to the discussion imediately above. The Association
contends that the provision just quoted was inserted into the
regul ations to avoid the exception of "private hands w t hout
conpensation.” The District contends that this provision is
merely inserted in the regulations to permt it to recoup its
reasonabl e costs of admnistering the mail service should
‘expenses becone excessive.

PERB has held that statutory access rights cannot be

subj ected to the taxation of costs. (Regents of the University

of California, Lawence Livernore National Laboratory (4/30/82)
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PERB Deci sion 212-H at 16.) |In the instant case the
regul ati ons which reserve the right to assess a pro rata share
of the costs would be inconsistent with the rational e adopted

by the Board in Lawence Livernore National Laboratory, supra.

In addition, the regulations entitled "Adm nistrative
Regul ati ons for Exclusive Representative Association Use of the
District Mail Delivery Service" are directed to exclusive
representatives and other District associations. The District
has offered no evidence that other users of the mail system may
al so be required to pay a pro rata share of the costs. (See

Law ence Livernore National Laboratory, supra at 16 and Regents

of the University of California, Lawence Livernore National

Laboratory (8/24/82) PERB Decision No. 2l12a-H, Request for

Reconsi deration at 5.) It is incunbent upon the District to
establish that its regulations are reasonable. The District
nmust denonstrate that the provisions of the regulations are
nondi scrimnatory and equally applicable to other users of the

services to which access is sought. (Ibid.)

The additional follow ng considerations would support the
finding that paragraph 9 is unreasonable, should the D strict
attenpt to enforce its provisions against an enpl oyee
organi zation and tax costs for the use of the mail system
First, the regulation is vague in that it is not clear what
portions of the costs may be billed. The regulation fails to

expl ain whether a portion of the fixed cost will be billed or
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whet her only the added costs of mailing are to be billed and
what factors will be utilized to determ ne these costs.

Second, it is arguable, that the taxation of costs for the use
of the District mail systemwould constitute a prohibition

in toto. Many organizations, if not the charging party, would
be deterred fromutilizing the mail system based upon an
unpredi ctabl e assessnent added on to the other costs of
producing and distributing information to their nenbers.

Third, to allow the District to charge for the use of the mail
service woul d open the door to charges for the use of

mai | boxes, bulletin boards and other facilities. The
Legi sl ature could not have intended w thout express provision
to inpose such an unreasonabl e burden on the access rights
clearly granted to enpl oyee organi zations by statute.

It is therefore concluded that, any attenpt by the
District to assess costs for use of the mail service would be
an unreasonable restriction on an express enpl oyee
organi zational right granted by the EERA.

D. The District's Justification that it |Is Reasonable to

Limt the Use of the Mail Service Based Upon Quantitative
nd Econoni c Burdens.

The District justifies certain limtations in quantity and
frequency of mailings based upon the alleged inpact they will
have on the cost ahd efficiency of the operation of the
District mil service. Inferentially the District justifies

its imtation on individual responses to the Association and
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mai | i ngs ‘by the Association to individual enployees on the
basis of an increased burden upon the mail system

The record reveals that the District's proffered
justification is not factually supported. The District has
offered no evidence to show that its mail room cannot nanage to
handl e nore than one mailing per week on behalf of an enployee
organi zation. Wile there is evidence in the record that the
mail roomis operating at "peak efficiency," it is clear that
the regul ati ons, when promul gated, envisioned that exclusive
representatives "plus associations which are not exclusive
representatives" are each permtted to utilize the mail system
for one regular, weekly newsletter. To date only one enpl oyee
organi zati on has chosen to do so. The District's mail room has
handl ed TALB'S use of the mail service w thout any increased
effort, cost, or inefficiency on the part of the mail room
enpl oyees.

The record further reveals that the utilization of the
mai | service by enpl oyee organi zations has never reached the
| evel of use anticipated by the regulations. |In this regard
the record reflects that the District anticipates there are
some 12 organizations which could utilize the mail service
pursuant to these regulations. Thus, utilization could
i ncrease by twelvefold beyond current levels and still fall
within the permssible limts of the regul ations.

The record further shows that each TALB mailing involves,
at nost, 107 pieces of mail. The Association has been able to
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acconplish this result by sending a package of mail to site
representatives for distribution at the 77 school sites and 30
Chi |l d Devel opnent Centers. The 107 pieces of mail, when
conpared with the daily average of alnost 9,000 pieces of mail
processed by the mail room discloses that organizational
mai | i ngs conprise an infinitesimal percentage of the materials
handl ed by the mail room

Thus, it is found that the D strict has not established
that the general |limtation of one mailing per week is
justified by any business necessity or other economc or
physi cal burden upon its mail room and mail service.

Simlarly, the District has not factually established that
the limtation of three, 8 1/2 x 11 inch pages is a reasonable
[imtation on the size and vol une of each piece of mail sent by
an enpl oyee organi zation. The record does reveal that the
Associ ation has not sought to send mailings of nore than one or
two pages. However, since the regulations |[imt organi zati onal
mai ling to regular weekly newsletters, a nunber of other
docunents which the Association or any other enployee
organi zati on m ght seek to send have been excluded by the terns
of the regul ations.

Thus, on occasion an association nmay seek to send out
contract proposals, contract proposal surveys and ot her
mailings to its nmenbership to inform them of the progress of

negotiations and also to solicit enployee input. On those
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occasions, mailings mght be greater in frequency, size and
volume than the District regulations permt. However, it is
unl i kely that associations would frequently send nmailings in a
vol ume which would justify the general size and page limtation
i nposed by the District.

First, it nust be renenbered that each additional page
increases the Association's cost of a mailing. Thus mailings
of large size are not likely to occur on a regular basis.
Second, the only record evidence of frequent comunications
relates to those from an exclusive representative during
contract negotiations, which generally occur every one to three
years. It is unlikely that even exclusive representatives wll
turn out volum nous materials relating to contracts and
negotiations. There is a need during negotiations to
communi cate rapidly with enpl oyees. Large vol um nous
comuni cati ons woul d be cunbersone for the enpl oyee
organi zation and it is unlikely that they would beconme a
pattern. It is nore likely that an association would utilize

short informational comunications to its nmenbership.

The District has also failed to show that its arbitrary
[imtation of three, 8 1/2 x 11 inch pages is justified by an
actual burden on its mail service. There is evidence that the
containers provided to carry the mail to various sites and to

hold the mail at the mailroom are sonewhat limted in size.

However, there is no evidence to show that an additional page
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or pages would significantly affect the utilization of the
exi sting containers for handling mail or otherw se burden
mai | room enpl oyees and staff. Nor is there evidence on the
record to show that l|arger containers have not been used in the
past or could not be acquired for future use if the need
arises. Thus, there is no justification for the size and
gquantity limtations inposed by the mail service regul ations.
The District suggests that if enployees were entitled to
utilize the mail service, approxinmtely 4800 additional pieces
of mail mght be generated on a daily basis. This would
require that every enployee utilize the mail service on a daily
basis. The District argues that such an additional utilization
of the mail system would increase the cost of operation of the
~District mail service by as nuch as 50 percent or $62,000 per
year. This argunent in fact disproves the District's

contenti on.

There is no record evidence that there has been anything
close to 4800 additional pieces of mail per day flooding the
District's mai|l system |Indeed, prior to 1979, when enpl oyees
freely utilized the mail service, the District was unaware of
this use, let alone was it aware of any additional burden
created by such mailings. Moreover, it defies logic to assune
that either individual enployees or enployee organizations
would regularly utilize the mail systemon a daily basis. Even

were comuni cations to be sent daily, evidence in the record
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reveals that enployees could return mail through site
representatives and the nunber of pieces of mail on a daily or

weekly basis would be, at nost, 107 pieces per day.

Thus, the burden on the District mail service wll never
likely reach the volune which it argues will inpact upon
efficient operations. It seens inpossible that utilization of

the mail service by individual enployees or enpl oyee

organi zations could ever reach a volune of 4800 pieces of mail
per day. This is so, even if enployees were permtted to send
i ndi vi dual communi cations to associations and not use the
convenient site representatives at their school. The amount of
actual and potential use of :the nmail service by enpl oyees and
enpl oyee organi zations justified by the evidence is so snal
that the cost and inpact upon the District's operations is

al nost non-existent. The District's speculations to the
contrary are unpersuasive.

Fihally, for all the reasons stated above, the limtation
upon the ability of site representatives to return packaged
mail to the association mail box at the Board of Education
Building is equally unreasonable. There is no evidence that
the site representatives at the 107 sites throughout the
District would flood the mail roomwth mail in such a fashion
to inpact upon the mail service. Indeed all site
representatives would be sending their envelopes to a single

mai | receptacle at the headquarters building. Their
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utilization of the mail service would have an insi ghi ficant
i mpact upon the system

Thus the District's limtation on the size and nunber of
communi cations per week which an organi zation may send through
the District mail systemand the District's limtation upon the
use of that mail system by individual enployees and site
representati ves has not been shown to be justified by any
| egiti mate business considerations and is, at best,
specul ative. On the facts of this case, the restrictions based
upon the alleged burden to the District's mail service are
unreasonabl e and thereby constitute an unlawful limtation upon

associ ations' rights to use the District's mail service.

E. The District's Requirenent that it Be G ven Advance Notice
and the Right to Exam ne Materials Before They Are_ Sent
Through the D strict Mall Service.

Paragraph 2 of the District's regulations is entitled:
"Advance Notice." This paragraph requires that the District be
furnished two "file copies” of any conmunication to be sent
through the mail service, by 9:00 a.m of the day prior to the
date of distribution. Further, the regulation provides that
any such mailings nust be given the approval of the District

". . . as to volune, bul kiness, other hazards, and conditions

specified below. . ."9 One reason for the requirerre'nt t hat

materials be given to the District prior to distribution is to

9See di scussion at 48-56, infra,,
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permt managenent personnel tinme to examne the material for
certain content limtations which are expressly set forth in
the regul ations at Paragraph 3 (see pp. 9-11, supra). -The
regul ations thus provide the District an opportunity to see
organi zati onal comunications prior to the tine that they are
di ssem nated to the organi zation's nenbership or affected
enpl oyees.

Advance scrutiny of Association conmmunications to be sent
through the mail service is an inappropriate restriction on

TALB' s access rights guaranteed by the EERA. In Ri chnond/ Si m

.supra, PERB construed as unreasonably restrictive a regulation
which simlarly required materials to be submtted to District
management personnel prior to distribution.® (Id. at 5.)
After reviewing a substantial body of case law relating to the
rights of public enployees to free expression, PERB stated:

The enployer's interest in regulating speech
conduct on canpus is fully protected, under
section 3543.1(b), by narrow guidelines and
by the deterrent threat posed by the
possibili1ty of subsequent puni shnent for
unpr ot ect ed behavi or. (Td. at 20 [enphasis
Supplred].) -

In reaching this conclusion, PERB relied upon Pittsburg
Uni fied School District (2/10/78) PERB Decision No. 47 in which

the Board sanctioned discipline of enployees for distribution

10The regulations in Richmond/ Simi, supra, expressly
provided: "[t]his submission is not to be used as a prior
restraint or censorship." (ld. at 5 fn. 2.)
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of material found not to be protected by free speech rights or
t he EERA.
The Board further stated:

to the extent that a docunment does
breach requirenents of school enployee
di scipline or operations, punishnment after
di stribution, constitutes an adequate
deterrent to organi zational m sconduct
(R chnond/ Sim, supra at 26.)

PERB has relied upon the Suprenme Court case Bright v. Los

Angel es Unified School District (1976) 18 Cal.3d 450. There

the court was called upon to determ ne whether the right to
exercise "free expression" in section 10611 of. the Education
Code also permtted school districts to require prior
subm ssion of materials to be distributed on school prem ses
for prior approval. After analyzing nunmerous federal and state
decisions the court concluded that the Education Code expressly
afforded students certain rights of free expression and the
ability to utilize institutional facilities not unlike those in
the instant matter. The court also focused on the | anguage of
the Education Code which permtted schools to prohibit certain
types of expression involving |ibel, slander, obscene
communi cations, etc. The court concluded that the right given
to a school district to prohibit these general forns of
communi cations should be:

.o nore reasonably construed as not

authorizing prior restraint but rather as

aut hori zing the stopping of such
di stribution once begun and the inposition
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of sanctions agai nst those students
responsi ble for such distribution. (Id. at
462.)

The court went on to conclude that the Educati on Code

section in question did not grant schools "carte blanche to

enact regul ati ons enbodyi ng constitutionally suspect prior
restraint systenms."” Rather, the Legislature intended to
establish certain guidelines prohibiting distribution of
"specified categories of objectionable material."” The court

stated under such system

. upon nonconpliance with the
regul ati on, school authorities would be
authorized to stop distribution of the

of fensive material and discipline those
responsi bl e; they would not, however, be

aut horized to prevent the distribution In
the tirst place through prior admnistrative
censorship or prior restraint of ItTs

cont ent. (Id. at 464 TenphaslTs supplied].)

In addition to the above analysis, there are anple reasons
why the District should not be permtted to exam ne the content
of .organi zational materials at all. The District has
condi ti oned use of the school mail system upon its ability to
scrutinize comuni cati ons of enployee organi zations. By doing
so, the District encroaches upon the confidentiality of certain
enpl oyee organi zati onal conmmunications to affected enpl oyees
and thereby gains an unfair advantage over the Associ ation.

The District, as an enployer, has an interest in know ng what
its enployees are being told and can utilize information

derived from Associ ation communi cations a day before they are
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dissemnated to influence matters relating to representation
which are of. vital concern to the Association and D strict
enpl oyees.

Thus, Association comuni cations relating to negotiation
positions, tactics, and progress could all be countered by
District comunications at or about the sanme tinme or even
before the Association's conmunication was delivered.
Moreover, were the District to scrutinize every association
communi cation, it would have an unfair advantage during
el ection canpaigns for exclusive representatives or
decertification of an exclusive representative. Finally, such
scrutiny could inpact on the unfettered use of the grievance
procedures available to TALB and enpl oyees. Regardl ess of
whet her the District would act on the information, disclosure
of confidential communications would chill comunication.

The portion of .the regulations which requires that the
District be given advance copies of any materials to be
distributed through the mail service is an unreasonable
restriction on the right to use that other neans of
communi cation. The District may w thout advance scrutiny
remedy inappropriate comunications with due process after the

fact. Pittsburg Unified School District, supra. |In addition,

the unfair advantage and prejudice to the confidentiality of
such conmuni cati on outwei ghs any burden placed upon the

District's mail system by denying the right to scrutinize
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copi es of association comruni cations. (R chnond/Sini, supra at

18-19.)

It is thus concluded that the District should not be
permtted to scrutinize the content of publications sent
through the District mail service as a condition for wutilizing
the service. This is so even if the comunications are given
to the District concurrent with their distribution to
enpl oyees. \Wile there would be no opportunity for prior
scrutiny in this instance, it fails to take into account that
certain comunications sent to enployees may not be neant for
the District's eyes at all. Should they at sonme later tine
slip into District hands, that is different than requiring the
associ ation sending them to disgorge their contents to

management .

VWhile the District should not be permtted to scrutinize
mai |l ings for content, the District should be able to see the
material in packaged formprior to the tine when they are to be

distributed. PERB has indicated that districts may regul ate

Y'n Bright v. Los Angeles Unified School District,
supra, the Court suggested that material to be distributed be
submtted to school authorities "for informational purposes
only." (ld. at 460.) However, in Bright, the docunment being
di stributed was a newspaper which would be available to both
school authorities as well as the intended recipients, equally
at the time of distribution. Mreover, the court in Bright
assunmed that informational copies of newspapers woul d be used
to obtain a court injunction to renedy any problenms with the
publication, thus insuring due process as opposed to censorship
by i ndi vi dual s.
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the time, place and manner of. an activity so long as it does

not inpinge upon content. (See Richnond/Sim_, supra, at 19;

Long Beach Unified School District, supra, at 22; Lawence

Li vernore National Laboratory, supra, at 16.)

The record in this case reveals that the District requires
that materials to be distributed on the follow ng day be
received in the mail roomfor sorting in the early afternoon.
The requirenent that the materials be given to the District
representatives at 9:00 a.m on the day prior to their
di ssem nati on does not appear to be unreasonable in terns of
time. The three hours prior to the afternoon was to be
utilized by adm nistrative personnel to review the content of
the material. The tine is so close to that when the mail room
woul d have to have any mailings for distribution that one
cannot say that it is an unreasonable restriction on the use of .
the mail system (Ibid.) The District is entitled to view any
mai | i ngs for bul ki ness, hazards and volune in advance of their
presentation for distribution. The purpose of such advanced
notice is to allow the mail room enpl oyees sufficient warning
of any unexpected distributions which may require a different

procedure than that normally foll owed.

It is found that the regulations to the extent that they
require that mail be given to the District at 9:00 a.m on the
day before it is to be distributed are not an unreasonabl e

restriction for the limted purposes of determ ning the vol une,
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bul ki ness and any other hazards that m ght be involved in such
a mailing. However, it has been found that the District is not
entitled to review the content of this material and thus the
regul ations requiring "file copies” for the District of their
recei pt by their enployees are unreasonabl e cannot be enforced.

F. The District's Justification for its Content Regul ations.

Paragraph 3 of the regulation interfaces with the
above-di scussed claimof .right to scrutinize materials before
they are distributed through the mail system This paragraph
provides nine criteria, (a through (i), which should be
utilized by managenent "in determ ning approvals" for mailing.
The District's attenpts to regulate the content of
communi cation sent through its nmail service are subject to
attack on three general grounds. First, the approval of
content is left to the unfettered discretion of District
adm nistrators. In addition to allow ng individual manageria
personnel to nake determ nations as to whether a comunication
fits within the prohibited category set forth in the District's
regul ation, there is no procedure afforded by the regul ations
for pronpt review of _an adm nistrative determ nation
prohi biting use of the mail service because of content. (See

Ri chnond/ Sim, supra at 25 and 22-23; and Bright v. Los Angel es

Uni fied School District, supra, 18 Cal.3d at 460.)

Second, the content regulations on their face do not

establish that they are designed to preclude speech which, if
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not restricted, would result in imediate harmto the
substantial interests of the District. Indeed, as PERB noted:

It is nearly certain that comunications

distributed through the nmail systens woul d

not inspire inmedi ate violent conduct by the

readers or substantially inpair any

essential school function . . . . (ld. at

26 [footnote omtted].) |
Additionally, the content regulations on their face do not
"provide standards tied to inmmnent unlawful conduct."” (Id. at
25.) Thus, the content regulations do not justify why
mat erial s cannot be sent through District.mil service, yet
those sane materials can be placed in mail boxes or on bulletin
boards or other District facilities regardless of. their
content. This distinction without a difference appears to nmake.
the regulations artificial; raises question as to the need for
the regulations at all; and casts doubt on their
reasonabl eness. (16. at 22-23, 28.) In this regard, the
‘District's argunent is especially weak, in view of the fact
that it argues the Association could use the United States nuil
to distribute the very sane publications that would be arguably
prohi bited by the content regulations. Clearly, an association
could address a docunment with material prohibited by Paragraph
3 of the regulations to the Eﬁstrict_for_distribution in seal ed
envel opes with postage paid to the various school sites. The

District would be assisting in carrying these materials, the

only distinction would be that post age woul d have been paid on
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them It is inpossible to discern how the paynent of .the
United States postage would cure a defect which the District
contends goes to the inherent | awful ness of the docunent's .
text.

Third, the record indicates that certain docunents which
the Associ ation sought to send through the nmail service were
rejected by the District because in sone snmall part they
ostensibly violated the content regulations. No distinction is
made between comuni cations that are harnful in their entirety
and those that contain a de mninmus statenent which, when
bal anced agai nst the entire comunication, should not permt
the District to deny its transmttal. .The record shows that
often the bulk of material may have nothing to do with the
areas proscribed by the District's regulations. However, one
smal | commercial advertisenent contained in the newspaper has
been sufficient for the District to reject the entire
publication for transmttal through the mail service. The
District's regulations thus provide no way to appropriately
bal ance the injury to the right to.utilize the system agai nst
the harmof .a single commercial advertisenent or a single
derogatory sentence or |ine.

In addition to the general concerns which appear to make
the content regul ations unreasonable, there are certain
specific problens -with each of the District's regul ations.

The first two limtations on mailings have been previously
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di scussed. These involve the Private Express Statutes and the
requirenent that mailings may be limted to regular newsletters
and may not be directed to specific persons. The above

di scussion concerning the Private Express Statutes as a defense
is applicable here. These criteria cannot be a basis for
denying the Association or affected enpl oyees access to the
District mail service.

Criteria f, g and h indicate that the District will not
approve any material that sanctions, induces, aids encourages,
abets or assists in any manner a strike, a disruption of
regul ar school operations; or destruction, alteration or
obliteration of .any District property records, etc. The
‘District defends this criteria for approval because of the
no-strike provisions in the contract between the parties. It
is found that this is an unreasonable regulation of the right
to use the mail service. The contract by its own terns and of
its own nature has specific means of enforcenent. The contract
contains a grievance procedure, and additionally, the contract
may be enforced in any state court. The District nmay not
condition the statutory right to use the District mail system
upon conpliance wth contractual provisions in a collective
agreenent between the parties. To permt the District to do
so, places the exclusive representative, signatory to that
contract, at a disadvantage as opposed to other organizations

not signatory. If the District contends that the provisions

*
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were applicable to all organizations, then the contractua
bases for these provisions nust fail. |If.the District only
applies these provisions to the exclusive representative, then
it is discrimnatory. Moreover, the Legislature could not have
intended that the District achieve a contract enforcenent
advant age by placing conditions upon statutory rights within
the control.of the District. Thus, the District's
justification for these provisions nust also fail.

Sections ¢ and d of the content provisions of the
regul ati ons appear to be based upon "l anguage" in

Ri chnond/ Sim , supra. Section c states that any nmaterial which

"inspires imediate violent conduct by readers or substantially
impairs any school function shall not be sent through the
school mail service." Section d provides that any materi al
critical of public school officials with "actual malice or

reckl ess disregard for the truth" shall not be sent through the
District mail service. Wile this |anguage quoted in the

regul ati ons appears to be found in R chnond/ Sim, supra, at 26,

27, clearly the Board did not adopt these general statenents as
a permssible precondition to use of a district's mail system
'PERB was nerely stating that certain types of communications

m ght be prohibited when due process and explicit |anguage

provided for their prohibition. (See R chnond and/ Sim, supra,

at 20-28.)

Paragraph e of .the content regulations provides that no
approval shall be given to any comuni cati on:
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. . . Wwhich urges the passage or defeat of
any school neasure of .the District

including, but not limted to, the candi dacy
of .any person for election for the governing
board of the District

The District states that this |limtation on comrunications is
sanctioned by section 7054 of the Education Code. That section
provi des as foll ows:

Except as. provided . . . no school

district . . . funds, services, supplies, or
equi pnent shall be used for the purpose of
urging the passage or defeat of..any schoo
measure of .the district, including, but not
limted to, the candidacy of any person for
el ection to the governing board of the
district.

The District contends it would be in violation of this
section of the Education Code if it permtted the use of its
mai | service for comrunications by the Association to its
menbers concerning such issues and activities. Indeed the
record reflects that such a comunication was intercepted and
returned to the Association by the District.

Section 3540 of .the EERA provides in relevant part:

Not hi ng contai ned herein shall be deened to
super sede other provisions of .the Education Code
and rules. and regul ations of public school

enpl oyers which establish and regulate tenure or
a nmerit civil service system-or which provide
for other methods of .adm nistering

enpl oyer -enpl oyee rel ations, so long as the
rules_and regul ations or other nethods of  the
public school enployer do not conflict with

| awful collective agreenents.

Section 3540 of. the EERA nust be presuned to have been passed

by the Legislature with full know edge of .the provisions extant
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in the Education Code to the extent that the provisions of the
Educati on Code appear to be in conflict with the EERA. PERB
has sought to, wherever possible, harnonize the two statutes,

(Conpare, Solano County Community College District (6/30/82)

PERB Deci sion 219 at 12-16; Kaplan's Fruit .and Produce Conpany

v. Superior Court (1979) 26 Cal.3d 60, 75; Certificated

Empl oyees Counsel v. Monterey Peninsula Unified.School District

(1974) 42 Cal . App. 3d 328.)

The Education Code section upon which the District relies,
expressly prohibits the use of District facilities for urging
passage of school neasures, including the candi dacy of. . schoo
board nenbers. The statutory |anguage is clear.  The
District's reliance upon it to refuse to carry political
communi cations of the nature expressly defined by the statute
is reasonable. However, as discussed above, any express
limtations placed upon conmuni cations nust be based upon
clear, objective standards, applied.w thout discrimnation, and

accorded full due process.

Finally, Paragraph i of .the regulations relating to
content states that no "publication shall contain materi al
violative of the law." This provision is anbiguous and vague.
It is unclear what "the law' is: civil, crimnal,
adm ni strative, contracts, etc. Moreover, because there are
other renedies for violations of "the |aw' separate and apart

fromthe regulations of the District, there is no reason to
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justify this basis for prior restraint of conmmunications. by the
association. The "sweeping" termlaw, wthout nore, is
indefinite and overbroad and can apply to matters concerning

which the District has no legitimate interest. (R chnond/ Si m ,

supra, at 21 and 24.)

For all of the above reasons, general and specific, the
content regulations in paragraph 3 are an unreasonabl e
restriction on the use of the mail service.

G Alternatives to the Use of. the District Mail Service.

The District repeatedly argues in its Brief and
inferentially by its exam nation of wtnesses during the
hearing that the Association has. available to it alternatives
to use of the mail service. The District points to the
availability of school bulletin boards, the accessibility of
enpl oyee mai | . boxes and the use of the United States Mail as
alternative sources to use of .the mail service. PERB has
already determned that the availability of alternatives is 'not
a basis for reasonable restriction of .access afforded by

statutory right. (See Richnond/Sinm ., supra, at 28 fn. 11;

Wlson v. The University of California at Berkel ey, supra;

contrast California Departnment of Transportation (7/7/81) PERB

Deci sion No. 159b-S which involved different statutory
provi sions than those at issue here.) ..The record evidence also
shows that the use of .the United States Mail is.not an

effective alternative to the District mail system The record
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establishes that generally the mail .service provides next day
delivery. The United States Mail service does not enjoy a
simlar track record. Thus, the District's justification of
its restrictions based upon alternatives available to the
Association is rejected.

H. The All eged Viol ati ons of EERA Section 3543.5(a) and (b).

Pursuant to the discussion above, it is found that
charging party, other enployee organizations and enpl oyees
enjoy a statutory right to utilize a District mail service
pursuant to 3543.1(b). Having also shown that enpl oyees have a
concomtant right to "form join and participate in activities
and enpl oyee organizations . . ." charging party has
established a prima facie case that these rights were denied to
TALB, other organizations and enpl oyees by the District. The
regul ations. of the District restrict the right of enployee
organi zati ons and enployees to use the mail systemand there is
a nexus between the restriction in the District's regulations
and the exercise of these rights by those.protected pursuant to
the EERA. The District has failed to establish that its
restrictions on these enployee rights are justified and
reasonable on their face. Nor are they justified in any record
evidence of legitinmate concerns of the enployer in operating
the school district which outweigh the interests of TALB and
enpl oyees of the District in using the mail service.

Therefore, the District's regulations violate 3543.5(a) and (b)
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of the EERA (see Carlsbad Unified School District, supra, at

10-11; Richnmond/Sim, supra, at 29; Lawence Livernpre Nati onal

Laboratory, supra, at 17; cf. San Ranon Valley Unified School

District (8/9/82) PERB Decision No. 230 at 13.)
l. The All eged Violation of EERA Section 3543.5(c).

Charging party alleges that the D strict also violated
section 3543.5(c) of.the EERA. However, nowhere in charging
party's brief, nor during the course of..the hearing has it
shown the theory upon which it nakes this allegation.

Mor eover, there is little or no evidence in the record to
support a refusal .to bargain. It is therefore found that the
Associ ation has not established a violation of section
3543.5(c) of the EERA and this portion of the Charge should be
di smi ssed. *?

THE REMEDY

It is appropriate to order the District to cease and
desist from enforcing the regul ati ons which unreasonably
restrict the Association'.s and the enployees' right to use the
District mail service. Such an Order is consistent with
section 3541.5(c) of the Educational Enploynent Rel ations Act
whi ch gi ves PERB:

oo t he power to issue a decision and
order directing an offending party to cease

12AS anended, the Charge appears to only allege a
viol ation of .3543.5(a) and (b). However, since there is no
i ndication that the Amendnent superseded the original Charge,
it is necessary to resolve the question of whether charging
party has established a violation of 3543.5(c) as. well.
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and desist fromthe unfair practice and take
such affirmative action, including but not
limted to the reinstatenent of enployees
with or without backpay as will effectuate
the policies of this chapter.

The Cease and Desist Oder in this case is necessary to
insure that enployees and enpl oyee organizations wll be
guaranteed their statutory rights to utilize the District mail
service. The Cease and Desist Oder will .insure that the
District does not inpose regulations which cannot be justified
as reasonable and consistent with the operational necessity
i nherent in governing a school district.

It also is appropriate that the District be required to
post a notice incorporating the terns of the order. The notice
shoul d be 'subscribed by an authorized agent of the District
indicating that it will conply with the terns thereof. The
notice shall not be reduced in’'size. -Posting such a notice
will provide enployees with notice that the District has acted
in an unlawful manner and is being required to cease and desi st
fromthis activity. The notice effectuates the purposes of. the
EERA that enpl oyees be infornmed of the resolution of the

controversy and will announce the District's readiness to

conply with the ordered renedy. (See Pl acerville Union School

District (9/18/78) PERB Decision No. 69.) In Pandol and Sons

v. ALRB and UFW (1979) 98:Cal.App.3d 580, 587, the California

District Court of Appeal approved a posting requirenent. The
U.S. Suprene Court approved a simlar posting requirenent in

NLRB v. Express Publishing Co. (1941) 312 U.S. 426 [8 LRRM415].
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PROPOSED ORDER

Upon the foregoing findings. of fact, conclusions of |aw
and the entire record in this case, and pursuant to Governnment
Code section 3541.5(c) it is hereby ordered that Long Beach
Uni fied School District. and its representatives shall

1. CEASE AND DESI ST FROM

(a) Unreasonably denying by witten admnistrative
regul ations or other policies the right of an enployee
organi zation to send and receive communications to and from
enpl oyees through the District mail service pursuant to section
3543.1(b), of the Educational Enployment Relations Act for the
purpose of comrunicating with the enployees, and further

(b) The District shall cease frominterfering with
the rights of the enployees pursuant to section 3543 by the
promul gation of such policies and regulations.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTION WHICH | S
DESI GNED TO EFFECTUATE THE PURPOSES OF THE EDUCATI ONAL
EMPLOYMENT RELATI ONS ACT:

(a) Rescind all regulations inconsistent with this
Deci si on and Order;

(b) Wthin five (5 calendar days after this decision
becomes final, prepare and post copies . of the NOTICE TO
EMPLOYEES attached as an appendix hereto, for at least 30
wor kdays at its headquarters office and in conspicuous places
at the locations where notices to certificated enployees are

customarily posted. It must not be reduced in size and
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reasonabl e steps should be taken to see that it is not defaced
altered or covered by any materi al ;

(c) Wthin 20 consecutive workdays from.service of .
the final decision herein, give witten notification to the Los
Angel es Regional Director of the Public Enploynent Relations
Board of the actions taken to conply with this order. Continue
to report in witing to the Regional Director thereafter as
directed. Al reports to the Regional D rector shall be
concurrently served on the charging party herein.

AT IS FURTHER ORDERED THAT the charging party's allegation
that the District violated Governnment Code section 3543.5(c) by
its adoption .of ..regulations concerning the use of.the mail
service |S HEREBY DI SM SSED

Pursuant to California Adm nistrati ve Code, title 8,

part 111, section 32305, this Proposed Decision and O der shal
beconme final on _Novenber 8 , 1982, unless a party files a
tinely statement of exceptions. |In accordance with the rules,

the statenent of..exceptions should identify by page citation or
exhi bit nunber the portions.of the record relied upon £or such
exceptions. See California.Administrative Code, title 8,

part 111, section 32300. Such statenent of exceptions. and
supporting brief nust be either actually received by the Public
Enpl oynent Rel ations Board itself at the headquarters office .in

Sacranento before the close of _business (5:00 p.m)

58



on Novenber 8 | 1982, or sent by telegraph or certified
United States mail postmarked not l|later than the |ast day for
filing in order to be tinely filed. See, Califarnia

Adm nistrative Code, title 8, part Ill, section 32135. Any
statement of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this
proceedi ng. Proof -of service shall be filed with the Board
itself. See California Administrative Code, title 8, part III,

sections 32300 and 32305 as . anmended.

Dated: Cctober 19, 1982
‘St ephen H. Nai man
Adm ni strative Law Judge
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