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DECI SI ON

SHANK, anber: This case is before the Public Enploynent
Rel ations Board (PERB or Board) on exceptions filed by the
Regents of the University of California (University or |
Respondent) to the proposed decision (attached hereto) of the
PERB adm nistrative law judge (ALJ) in an unfair |abor practice
case filed by the California Nurses Association (CNA) . The ALJ
found that the University violated the H gher Education Enpl oyer
Enpl oyee Rel ations Act (HEERA), Governnent Code section 3571 (c),*

- HEERA is codified at Government Code section 3560 et seq.
Section 3571(a), (b) and (c) states:

It shall be unlawful for the higher education enployer to;

(a) | npose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scrim nate agai nst enpl oyees, or otherwise to
interfere with, restrain, or coerce enployees
because of their exercise of rights guaranteed by



and, derivatively, (a and (b) , by unilaterally converting
bargaining unit positions to newy created supervisory positions
outside the unit, mdway through the collective bargaining
agreement, without first going through PERB's unit modification
procedures.

The Board, after review of the entire record, finds the
ALJ's findings of fact to be free fromprejudicial error. We are
also in substantial agreement with his conclusions of law, and
affirm the ALJ's decision, consistent with the discussion bel ow.

DI SCUSSI ON

The primary issue before PERB is whether the University had
an obligation to exhaust the Board's unit modification procedures
before excluding the employees in question from the bargaining
unit, even assumng that at |east some of the excluded employees
were supervisors. The ALJ concluded that in disputed cases, a
unit modification can be accomplished only through PERB's unit
modi fication procedure. In reaching his conclusion, the ALJ
rejected the University's position that it was entitled to
unilaterally transfer alleged supervisors into new
classifications and engage in a "technical refusal to bargain" as

an alternative means of testing the contours of an existing unit.

this chapter.

(b) Deny to employee organizations rights
guaranteed to them by this chapter.

(c) Refuse of fail to engage in meeting and
conferring with an exclusive representative.
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In finding that the University's failure to exhaust PERB's unit
. nmodi fication procedure constituted an unfair |abor practice, the
ALJ relied on HEERA, PERB regul ati ons, and PERB precedent.

HEERA, section 3563, gives PERB, inter alia, the follow ng powers

and duti es:

(a) To determne in disputed cases, or
ot herwi se approve, appropriate units.

(e) To establish by regulation appropriate
procedures for review of proposals to change
unit determ nations.

L3 . L] L] r *

(f) To adopt . . . rules and regulations to
carry out the provisions and effectuate the
purposes and policies of this chapter

L] [] . . . - . . . . L] . . [ - * - - . L] L} - *

(kk To decide contested matters involving
recognition, certification, or
decertification of enployee organizations.
Pursuant to section 3563 (e) and (f) , PERB adopted PERB
Regul ation 32781, which specifically details the procedures that
parties nmust follow to obtain nodification of an existing

bar gai ning unit. Regul ation 32781 provides,? in pertinent part,

’PERB Regul ations are codified at the California Code of
Regul ations, Title 8, Part 11, section 31001 et seq. Regulation
32781 was anended effective January 1, 1989. The follow ng
| anguage precedes the regulation as quoted in the text:

Absent agreenent of the parties to nodify a
unit, an exclusive representative, an

enpl oyer, or both nust file a petition for
unit nodification in accordance with this
section.



t hat :
Parties who wi sh to obtain Board approval of

a unit nodification may file a petition in
accordance with a provision of this section

3 + - . . - - - - - . - a . . - v - *

(b) A recognized or certified enployee
organi zation, an enployer, or both jointly
may file with the regional office a petition
for change in unit determ nation:

(1) To delete classifications or positions
no longer in existence or which by virtue of

changes in circunstances are no |onger
appropriate to the established unit;

» + . L] . . . . * . - . » » + 4

(4 to clarify the unit where the creation
of a new classification or position has
created a dispute as to whether the new
classification or position is or is not
included in the existing unit.

The above-cited provisions of HEERA and the PERB regul ation
indicate that the filing of a petition for unit nodification is
the proper nmechani sm by which PERB can exercise its authority to
decide, in disputed cases, whether changed circunstances justify
any proposed nodification to an existing unit. The applicabl e
regul ati on does not, as urged by the University, contenplate the
use of the technical refusal to bargain to secure PERB review of
a disputed unit nodification

PERB deci sional |aw has not sanctioned an enployer's refusa
to recogni ze an exclusive bargaining representative based on the
enployer's unilateral determnation that the unit is, for sone

reason, inappropriate. In the case of Redondo Beach Gty School

District (1980) PERB Decision No. 140, PERB held:



In the absence of the presentation of newy
di scovered or previously unavail abl e evidence
or special circunstances relitigation of

PERB' s unit determnation is not warranted.
PERB's unit determnation is therefore

bi nding precedent. . ..

In the instant case, CNA, followi ng unit determ nation

proceedings entitled In the Matter of Unit Determ nation For

Prof essional Patient Care Enployees of the University of

California (1982) PERB Decision No. 248-H In the Matter of Unit

Determ nation for Professional Patient Care Enployees of the

Uni versity of California (1983) PERB Decision No. 248b-H, was

certified as the exclusive bargaining representative for a unit
consisting of several registered nurse job titles. Thereafter,
the parties entered into collective bargaining agreenents
covering the job titles found by PERB to be appropriate. To
-effectuate a change in the unit, the University was obligated to-
present "newy discovered or previously unavail able evidence or
. special circunstances"” through the PERB unit nodification
procedure [PEHRB Regulation 32781(b)(1)].

PERB has not previously been called upon to decide the
specific question presented in the instant case. Yet in Munt

San Antoni o _Community College District (1983) PERB. Decision No.

334,3% a case strongly relied upon by the ALJ, PERB disapproved of

enpl oyers' unilaterally determ ning which enpl oyees or duties are

3Mbunt San Antoni o Community College District (1983), supra,
is currently before the California Court of Appeal, Second
Appel late District (dv. No. B036249) on an unrel ated issue.
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to remain part of an established bargaining unit. I n reaching
its conclusion, PERB noted:

In the absence of a determination by the

Board that a particular enployee is

supervisory, that enployee and that enployees

duties belong to the bargaining unit. This

is true regardl ess of whether sone part of

those duties may involve supervisory

functi ons.
(A fn. 7))

In the instant case, the University both unilaterally
reassi gned unit enployees to non-unit positions and, by virtue of
that reassignnent, also transferred unit work outside the
existing unit. The University's wi thdrawal of recognition from
CNA, vis-a-vis the approximtely 140 enpl oyees that were
transferred into the supervisory classifications, clearly
constituted a mdtermnodification of an existing unit.

In simlar circunstances, the National Labor Relations Board
(NLRB) has held that a mdtermw thdrawal of recognition is an
unfair |abor practice, even if the disputed classification would
ot herwi se be excluded either under a statutory exclusion, or
under exclusionary |anguage contained in the recognition clause
of a collective bargaining agreement . *

The NLRB has dismssed unit clarification petitions filed

“mdway through a collective bargaining agreenment, even where the

“While PERB is not bound by the NLRB or federal court cases
interpreting the NLRA, it may take cogni zance of federa
precedent in interpreting provisions of the HEERA where the
provisions are simlar to |anguage in the NLRA (See, e.g.
California State University Hayward (1987) PERB Deci si on No.
B607-H.)




basis of the petition is the alleged supervisory status of the

classifications in question. ' (See e.g., Arthur C Logan Menori al

Hospital (1977) 231 NLRB No. 119 [9% LRRM 1063] ; Northwest
Publications Inc. (1972) 200 NLRB No. 20 [81 LRRM 1448]; Wllace

Mirray Corp. (1971) 192 NLRB No. 160 [78 LRRM 1046].)

In Arizona Electric Power Coop. (1980) 250 NLRB No. 110 [104

LRRM 1464] , the NLRB held that an enpl oyer violated the NLRA by
renovi ng enpl oyees from the bargaining unit, even though at | east
one such enployee was in fact a statutory supervisor. Gting

Arthur C. Logan Menorial Hospital, supra, the NLRB reasoned:

Since we have dismssed mdtermpetitions to
exclude alleged supervisors on the ground
that to entertain themwould be disruptive of
establ i shed bargaining relationships, it
woul d be anonal ous were we here to permt
Respondent to engage in the far nore

di sruptive practice of unilaterally nodifying
the scope of a unit during the life of a
contract covering that unit. 104 LRRM at
1446.

In so holding, the NLRB reaffirned its established rule that:

. . . integrity of a bargaining unit cannot
be unilaterally attacked, and that once a
unit is certified it may be changed only by
nmut ual agreenent of the parties or by Board
. action. 1d.

In the case of Carolina Tel ephone and Tel egraph Co. (1981)

258 NLRB No. 189 [108 LRRM 1185] , an enployer, had executed a
coll ective bargaining agreenent with a unit which included
stenographic clerks. The enployer had full know edge of the
nature of the clerk's duties. During mdtermof the agreenent,

the enployer wthdrew recognition from the union as



representative of said enployees. Gting Arizona Electric,

_supra, the NLRB concluded that the unilateral nodification of the
scope of the unit during mdtermof the parties collective
bargaining unit constituted a violation of the

duty to bargain and an interference with enployee rights.

The NLRB has also specifically held that a unit ﬁay be
clarified only by filing a petition for unit clarification
pursuant to the NLRB's rules and regul ations. In rejecting an
enpl oyer's contention that it could unilaterally w thdraw
recognition from the union for enployees who were allegedly
guards under the NLRA, the NLRB not ed:

W find it unnecessary to determ ne whet her
the three individuals classified as operators
are guards under the Act because even if they
are, the Respondent would not be justified in
wi t hdrawi ng recognition from the Union.

Quards are excluded in the unit description,
and if the Respondent believes, that certain

i ndi vi dual s shoul d be excluded because of
their guard status, the proper procedure for
determning the issue is unit clarification
not w thdrawal of recognition. See Board's
Rul es and Regul ations, Secs. 102.60(b) and
102. 61(d).

(AQ. Corporation d/b/a Atlanta Hilton (1986) 278 NLRB No. 76 [122

LRRM 1012, 1013 at fn. 1] .)

Based upon the rationale set forth in the cases above, we
reject the University's contention that the ALJ should have nade
specific factual findings as to whether each of the enployees
transferred out of the unit was or was not a supervisor
'Cbntrary to the University's inplication, the University's filing

of a unit nodification petition after it had inplenmented the



transfer and the resulting settlement agreenent certainly have no
rel evance as to the propriety of its earlier actions. The ALJ
properly considered the settlenent agreenent as the basis for his
determnation that, in terns of a renedy, restoration of the
status quo ante would not be in the best interest of the parties.
The University cites NLRB and Agricultural Labor Rel ati ons
Board (ALRB) decisions in support of its contention that an
enpl oyer may engage in a "technical refusal to bargain" as ah
alternative nmeans of challenging the conposition of a certified
unit covered by an existing collective bargaining agreenent.

(J.LR Norton Co. v. ALRB (1979) 26 Cal.3d. 1, Boire v. G eyhound

Corp. (1964) 376 US 473.) The cases cited by Respondent are
i napposite. The NLRB and ALRB have condoned the use of a
"technical refusal to bargain" only as a nmeans of attacking
initial certification proceedings, imediately follow ng the
conpletion of a representation el ection. In the instant case,
the University's unilateral withdrawal of recognition of CNA- as
col l ective bargaining representative for approximately 140 nurses
occurred during the life of an existing collective bargaining
agr eenent .

In summary, PERB statutes and regul ations, as well as
deci sional |aw under the NLRA, <clearly support the ALJ's
conclusion that in disputed cases the only nmethod available to an
enpl oyer seeking to convert bargaihing unit positions to newy
created supervisory positions is through the filing of a tinely

unit nodification petition.



The ALJ declined to reach the issue of whether the
Uni versity breached any obligation to negotiate  about thel actions
it took. The University, in its exceptions, charges that the ALJ
failed to find an issue of an asserted obligation to bargain,
ruled on the issue he clains does not exist, and based his renedy
on that ruling. Respondent m sconstrues the decision. The ALJ
- found, and corre-ctly so, that whether or not the University did
or did not satisfy any asserted obligation to bargain is
irrelevant to the outcone of this case. The University's mdterm
wi t hdrawal of recognition of ONA as the collective bargaining
- representative for the alleged supervisory enployees constitutes
a refusal or failure to engage in neeting and conferring with an
exclusive representative, a denial of the rights of CNAto
represent its menmbers and an interference with enployee rights.”>
The ALJ correctly found a violation of section 3571(c) and,
derivatively, (b) . W also find that the facts of this case
support the allegations in the conplaint of independent
violations of (a) and (b) . Consistent with our decision in

Tahoe- Truckee Unified School District (19838) PERB Deci sion No.

688, we do not affirmthe ALJ's finding of a derivative violation

of (&) based solely on the finding of a (c) violation.

°NLRB deci si onal |aw has recognized the unilateral
nodi fication of the scope of the unit during the mdtermof the
- parties' collective bargaining agreenent as both a violation of
“the duty to bargain collectively and an interference with
enpl oyee rights. (Arizona Electric Power Coop., supra; Carolina
Tel ephone and Tel egraph Co., supra.)
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The University's exception to the make-whole remedy awarded
by the ALJ is primarily based on its argument that it violated no
| aw by engaging in a technical refusal to bargain. Havi ng
rejected the "technical refusal to bargain" defense, the ALJ
properly ordered a make-whole remedy based on his conclusion that
the University's actions constituted an unlawful refusal to

bargain under HEERA.S®

ORDER
Upon the foregoing decision and the entire record in this
case, and pursuant to section 3563.3 of the Higher Education
Empl oyer- Empl oyee Relations Act, the Board orders that the
Regents of the University of California and its representatives
shal | :
1. CEASE AND DESI ST FROM
(1) Refusing to negotiate in good faith with the
California Nurses Association, the exclusive representative of a
unit of registered nurses, by unilaterally: (a) converting
bargaining unit classifications to supervisory classifications
and (b) transferring bargaining unit work out of the unit.
(2) Interfering with the rights of employees to be
represented by their exclusive representative by the conduct

described in paragraph number (1) above; and

®n simlar factual circumstances, the NLRB has found a
make-whol e remedy appropriate to redress any losses. suffered by
the empl oyees affected by the unfair l|abor practice. (Carolina
Tel ephone and Telegraph Co.., _supra.)
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(3) Denying the California Nurses Association the right
to represent its members by the conduct described in paragraph
number (1) above.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE ACT:

(1) Make empl oyees whole for any losses suffered as a
result of the conduct described in paragraph number one (1) above
for the period beginning with the effective date of the unlawful
conduct to September 30, 1987

(20 Wthin thirty five (35 days following the date
this Decision is no longer subject to reconsideration, sign and
post copies of the attached Notice marked "Appendix" in
conspicuous places where notices to employees are customarily
posted at the San Francisco, Davis and UCLA campuses. Such
posting shall be maintained for thirty (30) consecutive workdays.
Copies of this Notice must be signed by an authorized agent of
the University, indicating the University will comply with the
terms of this Order. Reasonéble steps shall be taken to insure
that the Notice is not reduced in size, altered, defaced or
covered by any other materials.

(3) Witten notification of the actions taken to comply
with this Order shall be given to the San Francisco Regional
Director of the Public Employment Relations Board in accordance
with his or her instructions, and shall be served concurrently on

the charging party.
Chairperson Hesse and Member Porter joined in this Decision.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-247-H, in
which all parties had the right to participate, it has been found
that the Regents of the University of California violated
Government Code section 3571(a),(b),(c)

As a result of this conduct we have been ordered to post
this Notice, and will abide by the following. We will:

1. CEASE AND DESI ST FROM

(1) Refusing to negotiate in good faith with the
California Nurses Association, the exclusive representative of a
unit of registered nurses, by unilaterally: (a) converting
bargaining unit classifications to supervisory classifications
and (b) transferring bargaining unit work out of the unit.

(2) Interfering with the rights of employees to be
represented by their exclusive representative by the conduct
described in paragraph number (1) above; and

(3) Denying the California Nurses Association the
right to represent its members by the conduct described in
paragraph number (1) above.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ON DESI GNED TO
EFFECTUATE THE POLICIES OF THE ACT:

(1) Make employees whole for any losses suffered as a
result of the conduct described in paragraph number one (1) above
for the period beginning with the effective date of the unlawful
conduct to September 30, 1987.

Dat ed: Regents of the University of California

By

Aut horized Agent

THI'S IS AN OFFI CI AL NOTI CE. | T MUST REMAIN POSTED FOR AT LEAST
THIRTY (30) WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT BE

'“REDUCED I'N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

* CALI FORNI A NURSES ASSQOCI ATI ON, h ) .
) Unfair Practice
Charging Party, ) Case No. SF-CE-247-H
)
V. ) PROPCSED DECI SI ON
) + (1/11/ 88)
REGENTS OF THE UNI VERSI TY OF )
CALI FORNI A, )
| )
Respondent . 3

Appearances. Beeson, Tayer, Silbert & Bodine, by Kenneth C
Absal om Attorney, for the California Nurses Associ ation; Susan
Thomas, Attorney, for The Regents of the University of
Cal i fornia.
Before; Fred D Oazio, Admnistrative Law Judge.
PROCEDURALHl STORY

This unfair practice charge was filed by the California
Nurses Associ ation (hereafter CNA, Association or charging
party) against the Regents of the University of California
(hereafter University or respondent) on Cctober 22, 1986. The
charge, as anended, alleges that the University unilaterally
renoved approximately 140 positions froma certified bargaining
unit, thus nodifying the unit. This conduct, it is alleged,

vi ol ated the H gher Education Enpl oyer-Enpl oyee Rel ations Act
(hereafter HEERA or Act) , section 3571(c)."*

1The HBERA is codified a Government Code section 3560 et
seq. Unless otherwise indicated, all statutory references in

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




The Public Enploynent Relations Board (hereafter PERB or
Board) General Counsel issued a conplaint on Novenber 21,

1986. The University filed its answer on Decenber 17, 1986,
denying that it violated the Act and offering several
affirmati ve defenses. Denials and defenses wll be dealt with
bel ow as necessary. The settlenent conference on Decenber 22,
1986 did not resolve the dispute.

After a prehearing conference on March 6, 1987, the
University filed a unit nodification petition (SF UM 399)
asserting that the positions in question are supervisory and
therefore not appropriate for inclusion in the unit. The cases
were consolidated for fornmal hearing, and, on April 17, 1987,
the parties were directed by the undersigned to submt
declarations in support of their respective argunents
concerning the supervisory status of the disputed positions.

It was intended that the evidence submtted in the form of
decl arations be received in lieu of conducting a formal hearing

in the unit nodification petition. See In The Matter of: Unit

Determ nation for Enployees O The Regents O The University O

California (Exclusionary Phase) (1982) PERB Order

No.-Ad. 114c-H In The Matter of: Unit Determ nation For

Prof essional Patient Care Enployees O The University O

this decision are to the Governnent Code. Section 3571(c)
provides that it shall be unlawful for a higher education
enpl oyer to:

Refuse or fail to engage in neeting and
conferring with an exclusive representative.



California (1983) PERB Decision No. 248b-H  Wile this process

was underway, the parties net on Septenber 30, 1987 and reached
agreenment on the unit nodification petition. The agreenent
called for withdrawal of the petition.

The briefing schedule in the unfair practice charge was
conpl eted on Decenber 11, 1987 and the case was submtted.

EACTUAL FI NDI NGS

The parties have stipulated to the relevant facts. The
following is a summary of that stipulation.

The University is an enployer within the nmeaning of section
3562(h). The Association is an enpl oyee organization within
. the nmeani ng of section 3562(g), and the exclusive
representative within the nmeaning of section 3562(j) of a
bargai ning unit consisting of nurses working at University
hospitals and student health centers.

There has been a collective bargaining agreenent in effect
since 1984. The current agreenent covers the period from
January 12, 1987 to Cctober 31, 1988. Al agreenents include
the following recognition clause.

A The University hereby recognizes the Association
as the sole and exclusive representative for the

pur pose of collective bargaining for all nurses in the
classifications listed bel ow, excluding those
classifications and/or nurses designated as
manageri al, supervisory, or confidential as defined in
the H gher Education Enpl oyer-Enpl oyee Rel ations Act

and all UC student nurses whose enploynment is
contingent upon their status as students.



B. The term "nurse", "enployee" or "enployees" as
used in this Agreenent shall refer to nurses nentioned
above who are within the bargaining unit covered by
this Agreenent.

C.  Any new registered nurse classification shall be
subject to neeting and conferring to determ ne

bargai ning unit status. If the parties are unable to
agree ‘upon inclusion or exclusion, either party may
pursue PERB procedures.

In Decenber 1984 the University began discussing with
representatives of the Association its intention to designate
certain bargaining unit nurses as supervisors and to place them
in newy created supervisory classifications. In a January 29,
1985 letter John Ortega, Association Assistant Director,
Econom ¢ and Ceneral Wl fare Program informed Gayle
" Cieszkiewi cz, University Labor Relations Coordinator, that he
was prepared to neet prior to any unilateral designations by
the University to identify positions/individuals clainmed to be
supervisory and to seek agreenment on those to be excluded.
Otega acknow edged that he had been told during discussions
"wWith University representatives at neetings on Decenber 14,
1984 and January 28, 1985 that "the University clains a right
to designate supervisors and managerial enployees, but since
i ssuance of PERB Decision No. 248-b-H dated March 31, 1983 the
Uni versity has not exercised that right." The decision
referred to by Otega established the nurses unit which is the

subj ect of this case.

That sane day (January 28) Otega was inforned by Jeanne

Bargmann, University Labor Rel ations Representative, that the



University had created new supervisory classes for registered
nur ses. Bar gmann provi ded the Association with a copy of the
new supervisory classifications, title codes and salary ranges
at that tinme, and invited a response fromthe Associ ation.

On February 5, 1985 Otega notified the -University that .the
Associ ation wshed to neet and confer concerning the
Uni versity's new supervisory classifications. On February 7,
1985 Bargmann responded that the only purpose of her earlier
letter was to notify the Association of the creation of the
supervi sory cl asses.

On March 4, 1985 Ci eszkiew cz, on behalf of the University,
-refused Otega's request to neet and confer. . In.an attenpt to
clarify what she believed to be a m sunderstandi ng about the
Uni versity's position, C eszkiew cz advised the Association
that the University acknow edged no obligation to neet and
confer on this subject. Cieszkiew cz wote that she was eager
" to reach a nutual understanding of the nanes of the individuals
who, although perform ng supervisory duties, were in titles
named in the recognition clause of the collective bargaining
agreenent. She nade it clear, however, that the University had
no intention to negotiate about its decision. C eszki ewi cz

wr ot e:

Thus, HEERA preserves the University's manageri al

prerogative to fill vacant supervisory positions and
to create and fill new supervisory positions as
operations needs change. | ndeed, we see no

requirenment in HEERA to give notice to or neet and
confer with CNA prior to treating a supervisor as a
super vi sor.



The parties, -nevertheless, net on April.8, 1985 in an
effort to "finalize as many of the outstanding University
supervi sory excl usi ons' as possible.” At that neeting Otega
agreed that the individuals excluded by the Board in PERB
Deci sion No. 248b-H were still out of the unit. and asked for
additional information as to the other positions. O eszkiew cz
agreed to supply the Association with sone additional

information prior to taking final action.

On August 20, 1985 G eszkiewicz notified Association
representative Jessie Bostelle that the University intended to
nove those individuals named on lists supplied to the
“Association into appropriate supervisory classifications "as
. soon as possi'ble, but not later that Cctober 1, 1985. "2 It
appears that the lists provided at this tinme included only
t hose positions which had been excluded earlier by PERB
‘Decision No. 248b-H G eszkiewicz also informed Bostelle thaf
she was willing to neet to discuss other outstanding

supervi sory issues covered earlier wwth Otega. However, no

action was taken.

On February 17, 1986 C eszkiewicz notified Bostelle that
144 bargaining unit enployees who, in the University's view,
were performng supervisory work woul d be designated as
supervisors by March 1, 1986. G eszkiew cz nade the

significance of this action clear. She wr ot e:

’l't appears that Bostelle had by this time replaced
Ortega as Assistant Director.



As we have discussed on nore than one occasion, the
Uni versity has identified a nunber of individuals who
perform supervisory work but who are incorrectly
classified and/ or designated as enpl oyees. These
individuals are located at the San Franci sco, Los

Angel es, and Davis locations, only. It is believed
that their current classification and designation as
"enpl oyees covered by the Agreenent” is inappropriate,

and that the novenent of these individuals into
supervisory titles and classifications is inperative.

Because this action will nove the individuals named in
the enclosed set of -docunents out of the unit, and
because the nunber of individuals which require
redesignation to supervisory status is notable, | am
providing you with notice of the actions before they
are inpl enented.

At that tinme, the University provided information concerning

its decision, including nanmes and work |ocations of individuals

designated for the change,  and responsibilities that the

:University regarded as supervisory. In addition, the

Uni versity provided (by canpus) the nunber of FTE-designated

rank-and-file nurses, the nunber of FTE positions designated as

supervisory, and the resulting supervisor/enployee ratio.

C eszkiewicz in her letter invited the Association to express

any concerns it had about "the upcom ng change in classification

of enpl oyees.

The Associ ation requested additional tine to respond to the

Uni versity's February 17 Ietter.3

The University del ayed
i npl enentation and refrained from reclassifying the 144

i ndi vidual s on March 1, 1986.

3This request was made by Rose Ann DeMbro, who apparently
had replaced Bostelle.



On March 10, 1986 the Associ ation advised the University
that it took exception to the exclusions. DeMoro wote that in
the past the positions had not been viewed as . supervisory and
there had been no changes in responsibilities that would
warrant the new classifications. DeMoro asked Ci eszkiewicz if
the University had additional information which would support
its position. On March 21, 1986 the University advised the
Association that it already had provided sufficient

information, and asked for nore specific reasons for the

Associ ation's di sagreenent. The March 21 letter also indicated
a wmllingness to neet in a final effort to resolve the matter.
C eszkiewicz wote: "As we discussed, we are prepared to neet

in a final effort to obtain the information necessary to
resolve this matter to our nutual satisfaction.” Meetings were
set up between the parties at each affected |ocation - San

Franci sco, Los Angel es, and Davi s.

On July 21, 1986, following the neetings referenced above,
" the University notified the Association that enployees at the
San Franci sco and Davis canpuses were to be converted from
bargaining unit titles to supervisory titles, effective

August 1, 1986. The letter of July 21 confirmed earlier
conversations between C eszkiew cz and DeMro, and advi sed
DeMoro that unit enployees at UCLA would not be converted to |
the supervisory titles at that tine. The University also
promsed to let the Association know when UCLA intended to

undert ake the conversions.



On August 8, 1986 the University again contacted the
Association to provide followup information concerning the
nanmes of individuals at the San Francisco and Davis canpuses
whose titles had been converted on August 1. At the tine the
University noved individuals into the new supervisory
positions, the Association had not consented to any such
recl assifications.

Since the individuals were noved into the new supervisory
positions, the University has not recognized the Association as
their exclusive representative. For exanple, these individuals
were conpensated in accordance with the collective bargaining |
agr eenent uhtil they were noved into the new supervisory
pdsi tions. The conpensation for those individuals now differs
fromthat of bargaining unit enployees in certain respects, as
do other terns and conditions of their enploynent which have
been unil ateral ly established. In addition, the University's
action resulted in at least sone work being renoved from the
unit. See footnote 8, supra.

On Cctober 22, 1986 the Association filed this unfair
practice charge concerning the University's conversion of
enpl oyees to the supervisory classifications.

On Novenber 19, 1986 the University sent a letter to the
Association confirmng earlier conversations wherein the
Uni versity had advised the Association of its intent to

reclassify certain clinical nurses at UCLA to supervisory



titles effective Decenber 1, 1986.

On March 9, 1987 the University filed a unit nodification
petition. The unfair practice charge was anmended to include
the reclassifications at UCLA

| SSUES

At the outset it is inportant to note what this case is not
about . First, ONA does not contend that the University could
not have lawfully created new supervisory job titles outside
the bargaining unit and recruited interested candidates for
such newy created vacancies, provided the integrity of the
bargaining unit was not threatened. CNA clains no right to
‘represent supervisors. Second, in its present procedural L
posture, this case does not involve the question of whether the
enpl oyees in question were in fact statutory supervisors. In
case nunber - SF-UM 399 the parties entered into a settlenent
agreenment in Septenber 1987 which fully resolved the
exclusionary issues; no admnistrative determ nation was made
as to whether the enployees in question were supervisors. For
t he purpose of the present proceeding, however, it is assuned
that at |east some of the enpl oyees perform supervisory duties
under the Act.

The principal question presented, then, is a narrow one:
whet her the University had an obligation to exhaust the Board's
unit nodification procedures before excluding the enployees in

guestion fromthe bargaining unit, even assumng at |east sone

10



4
of the enpl oyees were supervisors under the Act." Also,
statute of limtations and waiver issues are presented by the
University's affirmative defenses.

DI SCUSSI ON AND CONCLUSI ONS

A The Recl assification
It is undisputed that the University unilaterally

reclassified enployees fornerly in the bargaining unit to
supervi sory positions outside the unit. The University
contends it should be free to renove enployees fromthe unit
when, in its view, they have begun to perform supervisory

duti es. Its primary line of defense is that the Act, Board
| regul ati ons and applicable case |law, taken together, authorize
~an enployer in such circumstances to engage in a so-called
"technical refusal to bargain.” The Association, on the other
hand, adopts the position that an enployer may not renove an
enpl oyee from a bargaining unit without either an agreenent
with the exclusive representative or an order pursuant to the

Board's unit nodification procedures. The first question to be

“The University argues that this case presents a separate
but related issue concerning its obligation to negotiate about

the actions it took herein. | do not view the case as
presenting such an issue. The narrowissue, as | see it, is
framed above. Even if the refusal to negotiate the issue was
reached, however, it would not change the outcone of the

decision. There is no dispute that, as a general rule, the
parties are free to negotiate about exclusionary issues. As
nore fully explained later, even if the University satisfied
(or did not satisfy) any requirenment it had to negoti at e,
absent an agreement with CNA, the University was not free at
the end of the process to unilaterally convert the positions.

11



addressed, therefore, is what procedural vehicles are avail able
to an enpl oyer when it believes that enpl oyees, previoUst
placed in a bargaining unit by a Board decision, are no |onger
appropriately in the unit because the enployer has forned the
opi nion they perform supervisory duties.

HEERA section 3563, which defines the powers and duties of
the Board, states that the Board shall have the follow ng
powers and duties:

(a) To determne in disputed cases, or
ot herwi se approve appropriate units.

* o o o

(e) To establish by regulation appropriate
procedures for review of proposals to
change unit determ nations.

(k) To decide contested matters involving
recognition, certification, or
decertification of enployee
or gani zati ons.

The Board, under section 3563(f) , has adopted regul ations
to carry out these provisions and effectuate the purposes and
policies of the Act. PERB Regulation 32781 (Cal. Adm n. Code
title 8 Part 111, sec. 32781) sets out the procedures to be
followed by parties that wish to obtain Board approval of a
bargaining unit nodification in various circunstances. At

least two parts of this section are relevant to the present

dispute.5 They are as follows:

®The University's unit nodification petition (SF-UM 399),
filed after this unfair practice charge, relied in part on the
two provisions noted.

12



Parties who wish to obtain Board approval of a
unit nodification may file a petition in accordance
with a provisions of this section.

A recognized or certified enpl oyee organization,
an enployer, or both jointly may file with the
regional office a petition for change in unit
determ nati on:
(1) To delete classifications or positions no
| onger in existence or which by virtue of changes

in circunstances are no |longer appropriate to the
est abl i shed unit;

(4 To clarify the unit where the creation of a new
classification or position has created a dispute as to
whet her the new classification or position as or is
not included in the existing unit.
The University argues that the Board s regulations, drafted
in permssive terns, provide only one alternative to a
so-called technical refusal to bargain, the traditional nethod
of testing exclusionary issues found in section 3564(a) of the
Act. €  The Uni versity points out that a conparison of the
prior unit nodification regulations, which by its terns had
‘represented the exclusive forumfor nodifying- a-unit, wth the
current perm ssive regulatory scheme supports this argunent.
For a variety of policy considerations, the University contends
it should be free to pursue a technical refusal to bargain

approach to exclusionary issues w thout being subject to an

®Section 3564 (a) provides in relevant part that

No enpl oyer or enployee organi zation shall

13



unfair practice charge. It nmakes no sense, the University
reasons, to require an enployer to recogni ze an exclusive
representative of supervisory enployees (assumng the enpl oyees
in question are supervisors) while awaiting the, outcome of a
uni t nndification'petition.

As the Association points out in its brief, there are
reasons which argue against affording an enployer the option of
a technical refusal to bargain under circunstances such as
t hose presented here. In fact, the Board addressed this issue

under simlar circunstances in Munt San Antoni o Community

College District (1983) PERB Decision No. 334, where a schoo

"District unilaterally: created non-bargaining.unit positions and
~~transferred work previously performed by unit enployees to

enpl oyees who filled the new position. Rel yi ng on Al um Rock

Uni on El enentary School District (1983) PERB Decision No. 322,

the Board concl uded that

"'where managenent seeks to create a new
classification to performa function not previously

performed . . . by enployees ... it need not
negotiate the decision.' However, . . . "those
aspects of the creation . . . of aclassification

which nerely transfer existing functions and duties
fromone classification to another involve no
overridi ng managerial prerogative,' and are,

have the right to judicial review of a unit
determ nation except. . . . (2) when the issue is
raised as a defense to an unfair practice conplaint.

See also Dixie Elenentary_School District (1983) PERB Deci sion
No. 298;_El Mnte Union Hi gh School D strjct (1982) PERB
Deci si on No. 220.
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therefore, negotiable. Thus, where the assignnent of
duties to enployees would transfer work previously
performed by bargaining unit nenbers out of the
bargaining unit, the enployer is obligated to
negotiate.” M. San Antonio Community_Col | ege
District, supra, p. 8-9; see also Kendall College

28 NLRB 1083, [9 LRRM 1094]

The dissent in Munt_ San Antonio adopted the argunent put

forth by the University in this proceeding; that is, an

enpl oyer has no obligation to negotiate about renoving work,
which in its view is supervisory. In response, the majority
st at ed:

W find no statutory or case authority whatsoever
to support this theory. The perfornmance of
"supervisory duties" is only relevant to a
determ nati on of whether an enployee should properly
be excluded fromthe bargaining unit as a "supervisory

“enpl oyee" within the neaning of subsection 3540.1(m.

In the absence of a determnation by the Board that a
particul ar enpl oyee is supervisory, that enployee and
that enployee's duties belong to the bargaining unit.
This is true regardl ess of whether sone part of those
duties may involve supervisory functions.

Under the theory set forth in the dissent,
managenent could effectively circunvent the statutory’
unit nodification procedure, while shifting the burden
to the union to prove that managenent had acted
improperly. Thus, if managenent were to unilaterally
renove so-called "supervisory duties" fromthe
bargaining unit, the union's only recourse would be to
file an unfair practice charge, alleging that
managenent unlawfully transferred bargaining unit work

out of the unit. The burden of proof would fall on
the Union to establish that the particular duties
transferred were "non-supervisory. " |n contrast,

under the unit nodification procedure, when managenent
seeks to exclude an enployee from the bargaining unit
as supervisory, the burden of proof rests on the

enpl oyer to establish that an enpl oyee possessed
sufficrent indicia of supervisory status.

15



Finally, we note that, "in this case, managenent
and the Association nutually agreed that these
enpl oyees and their duties should be in the bargaining
unit. .. . Under the theory offered by the dissent,
managenent may pi ecenmeal, and w thout bargaining, undo
what it has agreed to respect. W can hardly conceive
of a systemless conducive to cooperative |[abor
relations. M. San Antonio Community _Coll ege
District, supra. Fn. 7, pp. 9-10. (Enphasis in
original.)

These principles control the outcone of this-dispute. The

M. San Antonio rationale is as applicable to Board-certified

bargaining units as it is to units established by consent of
the parties.

The University has argued that it makes no sense to require
an enployer to recognize an exclusive representative for the
- purpose of bargaining about supervisory-enployees - (assumng the.
enpl oyees in question are supervisory) while awaiting the
outcone of a unit nodification procedure. The University's

argunent sinply sets forth one possible alternative to the

present procedure contenplated by Munt San Antoni o Community

College District. It is, however, noted that the present unit
nodi fication exhaustion requirement, Ilike the technical refusal
to bargain, has worked satisfactorily in the past. See e.qg.

Antioch Unified School District (1984) PERB Decision No. 415;

At ascadero Unified School District (1981) PERB Decision No.

191. And, as evidenced by the settlenent in SF-UM 399, it is
clear that the unit nodification procedure, which my be
i nvoked during the life of a collective bargaining agreenent,

can still work as rapidly and as efficiently as the unfair

16



practice procedure.

It is true, as the University points out, that prior
regulations required all wunit nodifications be acconplished
through the regulatory process set up precisely for that
purpose. \Wile the current regulation does not require that
all unit nodifications be nmade thereunder, it does not go so
far as to permt a technical refusal to bargain about unit
guestions expressly contenplated by the regul ation. If the
Board had contenpl ated processing unit nodification- issues as
technical refusals to bargain (i.e., in the unfair practice
arena) it could have done so. The current regulation sinply
permts parties to agree on unit nodifications, but in the
absence of an agreenent the regulation remains the appropriate
vehicle for effecting such changes.7 This is especially true
in a case such as this, where the University's actions were
taken allegedly as a result of changed circunstances and the
creation of new classifications, situations expressly
contenpl ated by the regul ation. If the clear |anguage of the

regul ation and Mount San Antonio are to have any neaning, the

University's position nust be rejected.

Therefore, it is concluded that, absent an agreenent, an

'See Heal dsburg_Unjion School District (1984) PERB ,
Deci sion No. 375, p. 49-50, where the Board found nonnegoti abl e
a proposal which would have included in the contract a
procedure for unit nodification. Under this decision it
appears that PERB approval of a unit nodification may be
necessary even when the parties agree, if the agreenent is to
wi thstand scrutiny in a |ater Board proceedi ng.
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enpl oyer may not convert bargaining unit positions to
supervisory positions without first going through the
appropriate unit nodification procedure; nor may an enpl oyer
renmove work from a bargaining unit wthout negotiating with the .
excl usive representative.

In this case the University unilaterally reclassified
bargaining unit enployees to newy created non-bargai ning unit
positions, and in the process simltaneously renoved enpl oyees
as well as work fromthe unit.® In doing so, the University
acted contrary to the unit nodification regulations and
principles set forth in Munt San Antonio, In the absence of

“an agreenent with the Association, the University was not free
to convert bargaining unit positions to supervisory positions
except through the unit nodification process.®
B. _The University's Affirmative Defenses;

1. The Statute of linmtations

The University first argues that this unfair practice

Oficial notice is taken of the record in SF-UM 399.
Antelope Valley Comunity College District (1979) PERB Decision
No. 97. Although the University clains this is not a case '
involving transfer of work out of the unit, declarations filed
by the University in SF-UM 399 indicate that at |east sone

bargaining unit work was transferred out of the unit. See
e.g., Declarations of Priscilla Slaven, Sylvia (Kelly) White,
Ann Caudel |, Mal ou Bl anco Yarosh, Robin Rosemark, Lorraine

Sharpe, and Tracy Wi ntraub.

°Based on this conclusion, there is no need to address
the University's argunent that because Board regul ations permt
md-termunit nodification petitions a md-term technical
refusal to bargain should |ikewi se be permtted.
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10 It points out that ONA could have

charge is tine-barred.
filed an unfair practice charge which would have survived
scrutiny under the statute of limtations on at |east four
occasi ons between Decenber 1984 and October 1986, but failed on.
each occasion to do so. 1l

The University's statute of |limtations defense appears to
be ainmed primarily at the issue concerning its obligation to
negotiate. However, that issue is not considered in this
deci si on. (See fn. 4, _supra.) The central issue presented
here is different. It concerns the University's failure to use
the unit nodification procedures before renoving positions
“ (and work) fromthe unit. For.the follow ng: reasons; that
issue is not time-barred.

Al t hough the University nade clear at the outset that it
refused to negotiate, the use of the unit nodification
procedure had not been a serious topic of discussion prior to

the tine the University actually inplenmented the change. In

0Section 3563.2 provides that "the board shall not issue
a conplaint in respect of any charge based upon an alleged
unfair practice occurring nore than six nonths prior to the
filing of the charge."

“The four occasions are: (1) on January 29, 1985 when
Bargmann informed Ortega that the University had created new
supervisory classes for registered nurses; (2) on March 4,

1985, when G eszkiewicz informed CNA that the University
recogni zed no obligation to neet and confer about its action;
(3) on February 17, 1986 when G eszkiewi cz informed CNA that
the University intended to reclassify bargaining unit enployees
by March 1; and (4 on March 21, 1986 when the University
offered CNA a final round of neetings but ‘at the sane timne
indicated its intention to proceed with its decision.
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fact, since there is not a single reference in the record to
the use of the unit nodification procedure, it cannot be
- concluded that CNA had "actual or constructive" notice of the

University's resistance to this procedure prior to the

- inplenentation date. Victor Valley Comunity College District.

(1986) PERB Deci sion No. 570. Therefore, the violation
concerning use of the unit nodification procedure occurred when
the talks failed and the University inplenented the change.

The statute of limtations began to run at that time. H_

Dorado Union H gh School District (1984) PERB Deci sion No.

382. Under these circunstances, it cannot be said that the
charge concerning the unit nodification procedure is
- "inescapably grounded" in events beyond the six-nonth peri od.

Local Lodge. No. 1424. IAMv. N.L.R B.. supra. 3 62 U.S. 411,

421.

2. Maiver

The University advances a two-pronged wai ver argunent.
First, the University contends that the broadly worded
managenent rights clause in the collective bargaining agreenent
gives it the sole authority "to determne and nodify job
classifications and job descriptions." Second, the University
asserts that it is free to create positions outside the
bargaining unit; when it inforned CNA that it intended to
reclassify unit enployees to these positions CNA did nothing,

thus waiving any rights it had by inaction.

As a general rule, contract ternms will not justify a
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uni | ateral managenent act on a negotiable subject unless the
contract expressly or by necessary inplication confers such a

‘right.. _Los Angeles Community_College District (1982) PERB

Deci sion No. 252, p. 10. The contract clause giving the
"University the prerogative to "determne and nodify.job
classifications”" does not expressly or by necessary inplication
address the nore specific areas of renoval of positions or work
from bar gai ni ng. Contract |anguage which covers a subject

(e.g. layoffs) in general terns will not, wthout nore, support
a wai ver of a nore specific aspect (e.g. effects of layoffs) of

the broader subject. Pl acentia Unified School District (1986)

PERB Deci si on No. 595.

Moreover, another clause in the contract appears to be in
conflict with the managenent rights provision. Par agraph three
of the recognition article states that a new classification
"shal|" be 'subject to neeting and conferring. It also provides
that, 1in the absence of an agreenent regarding the inclusion or
exclusion of new classifications, either party may pursue PERB
procedur es. 12 Faced with this |anguage, it cannot be
concluded that the "cl ea'r and unm st akabl e" wai ver standard has

been nmet by the University. Pl nti ifi hool [ strict

supra,

12No evidence of bargaining history was presented
regardi ng these contract provisions. Thus, there is no
evidence that the subject was "fully discussed” or "consciously
expl ored® and CNA "consciously yielded" its interest in the
.matter. Los Angeles Community_ College District, supra.

21



Nor can it be concluded that CNA waived any rights by

inaction. There is no dispute that a union may wai ve

negotiating rights by inaction. Los Arjgel es Comunity_Coll ege
District, _supra; _Mddesto Gty and H gh School Districts (1986)

" PERB Decision No. 566. OCNAdid not do so in this.case. From
Decenber 1984 to the time the University inplenented the
changes, the parties engaged in an on-going di al ogue. Meetings
were held, information exchanged and the changes postponed by
the University. This activity was consistent wwth that called
for in the collective bargaining agreenent; that is, the
contract directed the parties to attenpt to agree on unit
status for new classifications. In the event agreenent could

- not be reached, either party was free to "pursue PERB
procedures." Agreenment was not reached and the University

i npl enented the changes. Wthin six nonths CNA filed the
instant unfair practice in protest. Under these circunstances,
there was no wai ver by inaction. Even if ONA slept on its

rights (or sinply decided to not negotiate) Munt San Antonio

conpels the conclusion that the unit nodification procedure

must be used when a party clains a bargaining unit position is

no |longer appropriately placed in the unit. 13

Bln nt n Antoni o, supra, footnote 7, the Board
voi ced concern about which party should have the burden of
proof in exclusionary issues such as those presented here. As
the University points out in its brief, this concern may be
unnecessary. The burden of proof is the sanme, whether
exclusionary issues are raised by the enployer in a unit
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CONCLUS| ON
It has been concluded that the University unlawfully
nodified the existing unit by unilaterally converting
bargaining unit positions to supervisory positions outside the
unit without first going through the Board's unit -nodification
procedures. By the same conduct, the University sinultaneously
transferred sone bargaining unit work out of the unit. It is
therefore concluded that the University violated section
3571 (c) and, derivatively, sections 3571 (a) and (b) . Al other
aspects of unfair practice charge SF-CE-247-H are dism ssed.
REMEDY
Under section 3563(h) the Board is given the renedial
aut hority
[Tlo investigate unfair practice charges or alleged
violations of this chapter, and to take such action
and make such determi nations in respect of such
charges or alleged violations as the board deens
necessary to effectuate the policies of this chapter.
In this case it has been found that the University unlawfully

nodi fied the existing bargaining unit by unilaterally

converting existing unit positions to supervisory positions

nodi fication petition, or by the enployer as part of an
affirmative defense in the context of a technical refusal to
bargai n unfair practice charge. For this reason, the
resolution of the central issue presented here would seemto
have little, if any, practical value. The issue is not,
however, noot. See_Napa County Office of Education (1983) PERB
Deci sion No. 282, (and cases cited therein), where an exclusive
representative abandoned its unfair practice charge in favor of
pursuing a unit nodification petition.
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outside the unit without first going through the Board' s unit
nodi fication procedures. By the sane conduct, the University
simul taneously transferred at least a snall anount of
bargaining unit work out of the unit. The ordinary renedy in a
case such as this to order the respondent to: (1) cease and
desi st from such unlawful conduct; (2) restore the status quo
ante which existed prior to the time of the unlawful conduct;
and (3) make enpl oyees whole for any |losses suffered as a

result of the unlawful conduct. See Mount San Antoni o

Community _College District, supra.

In this case the University will be ordered to cease and
desist from the unlawful conduct described herein. -In view of
the parties witten settlenent in Case No. SF-UM 399, -there is
no need to order the parties to return to the status quo ante.
Such a renedial order, under these circunstances, would be
di sruptive to the relationship of the parties and thus not
effectuate the purposes of the Act. Lastly the University wll
be ordered to make enpl oyees whole for the |osses suffered as a
result of the unlawful conduct described herein. Enpl oyees
shall be made whole for such losses for the period begi nning
with the date of the unlawful conduct (when the changes were
actually inplenmented) to Septenmber 30, 1987, the date the
parties agreed to the settlenent in Case No. SF-UM 399. Del ano
Uni on El ementary School District (1982) PERB Decision No. 213a;

Ri 0 Hondo Conmuni ty College District (1983) PERB Deci sion

No. 279a; Pittsburg Unified School District (1984) PERB
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Deci sion No. 318a. Disputes which arise in the effectuation of
this renedy shall be resolved under a Board-supervised
conpl i ance proceedi ng.

It also is appropriate that the University be required to
post a notice incorporating the terns of the order. The notice
shoul d be subscribed by an authorized agent of the University,
“indicating that it will conmply with the terns thereof. The
notice shall not be reduced in size. Posting such a notice
will provide enployees with notice that the Enployer has acted
in an unlawful manner and is being required to cease and desi st
fromthis activity. It effectuates the purposes of the HEERA
that - enpl oyees be informed of the resol uti on__of the__contere'_rsy__
-and will announce the empl oyer's readiness to conply with the:_

ordered renedy. See Placerville Union School District (1978)

PERB Deci sion No. 69; Pandol and Sons v. Agricultural Labor
Rel ations Board (1979) .98 Cal. App. 3d 580, 587; NLRB v. Express
Publishing Co. (1941) 312 U.S. 426 [8 LRRM415].

PROPOSED _ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case, and pursuant to section
3563(h) it is hereby ordered that the Regents of the University
of California and its representatives shall:

1. CEASE AND DESI ST FROM

| () Refusing to negotiate in good faith with the
California Nurses Association, the exclusive representative of

a unit of registered nurses, by unilaterally: (a converting
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bargaining unit classifications to supervisory classifications
and (b) transferring bargaining unit work out of the unit,

wi t hout first obtaining mutual agreement or an. appropriate
order under unit modification procedures established by the
Public Enmpl oyment Relations Board.

(2) Interfering with the rights of employees to be
represented by their exclusive representative by the conduct
described in paragraph number (1) above; and

(3) Denying the California Nurses Association the
right to represent its members by the conduct described in
paragraph number (1) above.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS .DESI GNED TO |
EFFECTUATE THE POLICIES OF THE ACT:

(1) Make enployees whole for any |losses suffered as a
result of the conduct described in paragraph number one (1)
above for the period beginning with the effective date of the
unl awf ul conduct to September 30, 1987.

(2) Wthin seven (7) workdays of service of a final
decision in this matter sign and posf copies of the attached
Notice marked "Appendix" in conspicuous places where notices to
empl oyees are customarily posted at the San Francisco, Davis
and UCLA campuses. Such posting shall be maintained for thirty
(30) consecutive workdays. Copies of this Notice nmust be
signed by an authorized agent of the University, indicating the
University will comply with the terns of this Order.

Reasonabl e steps shall be taken to insure that the Notice is
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not redqced in size, altered, defaced or covered by any other
mat erials.

(3) Upon issuance of a final decision, make written
notification of the actions taken to conmply with this Order to
- the San Francisco Regional Director of the Public: Enployment.
Rel ations Board.

(4 MWthin thirty (30) workdays froma final decision
‘in this matter, notify the San Francisco Regional Director of
the Public Employment Relations Board, in writing, of the steps
the employer has taken to comply with the terms of this Order
Continue to report in witing to the Regional Director
- periodically thereafter as directed. .-All reports to the
Regi onal Director shall be. served concurrently on the charging
party.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal
become final unless a party files a timely statenment of
exceptions with the Board itself at the headquarters office in
Sacramento within 20 days of service of this Decision. In
accordance with PERB Regul ations, the statement of exceptions
should identify by page citation or exhibit number the portions
of the record, if any, relied upon for such exceptions. See
California Adm nistrative Code title 8, wpart 111,
section 32300. A document is considered "filed" when actually

received before the close of business (5:00 p.m) on the |ast
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day set for filing, . or when sent by t el egraph or

certified or Express United States mail, postmarked not |ater

" than the last day set for filing ..." See California

Adm ni strative Code, title 8, part I1l, section 32135. Code of

Gvil Procedure -section 1013 shall apply. Any statenent of

exceptions and supporting brief nust be served concurrently

with its filing upon each party to this proceeding. Proof of

service shall acconpany each copy served on a party or filed

with the Board itself. See California Adm nistrative Code,

title 8 wpart I1l, sections 32300, 32305, and 32140.

Dated: January 11, 1988

Fred D Orazio
Adm ni strative Law Judge
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